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PREFACE. 

The  present  work  has  been  prepared  for  use  as  an 
adjunct  to  the  editor's  course  of  instruction  in  common 
law  pleading  and  moot  court  work  in  the  National 
University  Law  School.  The  purpose  is  to  present  a 
series  of  cases,  some  actual  and  some  fictitious,  which 
exemplify  the  operation  of  the  principles  of  pleading. 
The  hope  is  to  assist  the  student  of  that  subject  by 
aflfording  some  instances  of  litigation  adapted  to 
embody  the  abstract  doctrine  of  his  text-book  in  con- 
crete and  more  readily  apprehensible  form. 

The  student  of  common  law  pleading,  who  has  not 
been  conversant  with  actual  litigation,  is  introduced 
to  a  complex  body  of  principles  concerning  forms  and 
proceedings  with  which  he  is  entirely  unacquainted. 
The  capital  difficulty  of  Such  a  student  lies  not  so 
much  in  the  complexity  of  the  system  or  the  abstruse- 
ness  of  the  principles  as  in  the  fact  that,  to  his  mind, 
the  system  is  a  body  of  abstractions  and  the  prin- 
ciples relate  to  matters  beyond  the  range  of  his  experi- 
ence. Forms  of  pleadings  are  given  but  sparingly  in 
the  text-books,  nor  could  any  text-book,  consistently 
with  the  limitations  of  its  scope  and  volume,  afiford 
a  sufficient  number  and  variety  of  forms  to  render 
even  the  most  usual  forms  familiar.  The  forms  given 
appear,  moreover,  as  isolated  examples,  the  detached 
details  of  a  dissected  record,  without  that  mutual 
relevancy  and  vital  continuity  which  would  manifest 
their  function  in  the  course  of  actual  pleading  and 
suggest  their  availability  for  any  particular  purposes 
of  litigation.  It  results  that  the  learner  of  an  excep- 
tionally difficult  art  must  too  often  apply  the  prin- 
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ciples  that  he  learns  to  such  crude  concepts  of 
unknown  things  as  his  own  mind  can  frame,  and  the 
practical  operation  of  those  principles  must  be  pic- 
tured to  his  mental  vision  bj'  an  effort  of  the  imag- 
inative  faculty  wiiich  is  likely  to  exceed  his  powers. 

Some  experimental  use  of  the  method  of  instruc- 
tion exemplified  in  these  pages  leads  the  editor  to 
believe  that  the  most  serious  embarrassments  incident 
to  the  study  of  common  law  pleading  may  be  relieved 
by  supplementing  the  text-book  with  specimens  of  real 
or  hypothetical  litigation  which  shall  present  a  num- 
ber of  the  pleadings  in  most  frequent  use,  and  also 
present  them  in  such  synthetic  arrangement  as  will 
illustrate  the  use  of  the  forms  with  reference  to  the 
exigencies  of  particular  cases  and  the  operation  of 
technical  rules  upon  a  record  in  the  process  of  its 
making. 

To  this  end,  the  records  of  several  reported  cases 
are  here  reproduced,  the  cases  being  found  in  that 
period  w^hen  the  art  of  special  pleading  was  in  its 
highest  degree  of  cultivation.  To  these  ancient 
instances  are  added  a  number  of  fictitious  cases,  which 
are  stated  as  of  present  occurrence,  and  in  each  of 
these  cases  is  exhibited  such  a  course  of  pleading  as 
might,  upon  the  facts  supposed,  be  pursued  in  con- 
temporary practice  with  more  or  less  good  judgment 
and  technical  propriety  upon  both  sides.  To  these 
records,  actual  and  fabricated,  are  subjoined  notes 
intended  to  indicate  the  significance  of  various  fea- 
tures of  the  pleadings  and  to  suggest,  by  reference 
to  accepted  text-books  and  other  authorities,  the  prin- 
ciples of  law  and  the  considerations  of  policy  appli- 
cable to  the  various  situations  in  which  the  litigant 
parties  find  themselves.    The  collation  of  ancient  rec- 
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ords,  illustrating  the  strictness  and  high  technicality 
of  pleading  at  common  law,  with  examples  of  the  more 
liberal  modern  practice,  together  wdth  the  annota- 
tions, will  indicate,  to  a  certain  extent  at  least,  the 
essential  identity  of  the  two  systems  and  the  perma- 
nence of  the  principles  underlying  both. 

The  work,  as  will  be  understood  from  the  for(^ 
going  expression  of  its  purpose,  is  not  a  text-book 
upon  common  law  pleading,  although  the  range  of 
annotation  includes  most  of  the  elements  of  that  sub- 
ject. The  notes  are  intended  rather  to  be  suggestive 
and  to  stimulate  studv  of  the  authorities  than  them- 
selves  to  embody  the  law,  and  there  has  been  no  effort 
to  make  them  exhaustive.  Several  matters  found  to 
be  especially  perplexing  to  students  have  been  treated 
with  somewhat  more  elaboration  than  is  used  in  the 
text-books;  and  in  some  instances  the  attempt  has 
been  made  to  clarify  obscure  points  by  a  restatement 
of  the  doctrine,  and  a  comparison  of  the  principles, 
applicable  thereto.  To  some  extent  the  selection  of 
subjects  for  comment  and  tlie  scope  of  the  notes  have 
been  dictated  by  regard  to  the  particular  needs  of 
those  young  men  with  whose  practice  in  moot  court 
the  editor  is  most  intimately  concerned.  To  these, 
and  to  other  students  similarly  engaged,  it  is  hoped 
that  this  book  will  prove  the  more  useful  in  that,  while 
it  is  not  a  book  of  forms  in  the  accepted  sense  of  that 
term,  it  includes  a  considerable  number  of  the  more 
common  pleadings. 

The  manner  in  which  the  fictitious  cases  have  been 
developed  into  the  rec^ords  here  shown  is,  of  course, 
not  to  be  understood  as  suggesting  that  in  actual 
practice,  whether  ancient  or  modem,  there  would  be 
in  all  of  such  eases  the  same  extent  of  special  plead- 
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ing.  Nor  is  it  intended  to  intimate  that  in  all 
instances  the  course  of  pleading  adopted  is  the  most 
judicious  or  is  entirely  correct,  or  that  the  rulings 
attributed  to  the  imaginary  court  are  uniformly 
sound.  On  the  contrary,  as  is  frequently  indicated 
in  the  notes,  many  of  the  pleadings  are  designedly 
doubtful  in  point  of  policy  or  of  technical  propriety, 
the  purpose  being  either  to  illustrate  the  risks  attend- 
ant upon  error  or  to  stimulate  inquiry  upon  particu- 
lar points  of  pleading;  and  in  several  instances  the 
record  is  intentionally  moulded  to  present  questions 
of  law  which  are  more  or  less  unsettled  and  upon 
which  the  editor  expresses  no  opinion. 

The  table  of  references  to  text-books,  three  of  which 
are  constantly  cited  in  the  notes,  will  enable  the  stu- 
dent of  one  of  those  works  to  follow  in  this  volume 
the  subject  treated  on  any  particular  page  of  his  text- 
book, the  table  showing  the  places  herein  at  which  the 
several  pages  of  each  text-writer  are  cited. 

Washington, 

Jajinary,  1910, 
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Precedents  of  Pleading 


PART  I. 


ANCIENT  CASES. 


CASE  I. 


LaWB  V8.    Kj,N6. 


^  «• 


1  Wms.  Saunders,  76.    In  King's  Beneb,  1667. 

Statement. — On  the  night  of  January  lo,  1665,  being  ^n  Xhfi  six- 
teenth year  of  the  reign  of  Charles  II,  Thomas  La  we  commitied'«».n 
assault  upon  Thomas  King,  one  of  the  sheriffs  of  the  city  of'*C6v* 
entry,  and  at  the  time  engaged  in  guarding  the  Coventry  jail.  King 
defended  himself  against  the  assault,  arrested  Lawe,  lodged  him  in 
the  jail  overnight,  and  on  the  next  morning  brought  him  before  a 
justice  of  the  peace  on  a  charge  of  assault  and  disturbance  of 
the  sheriff. 

Lawe,  conceiving  that  he  had  been  aggrieved  in  the  premises, 
in  1666  brought  this  action  of  trespass  against  King,  who  had  gone 
out  of  office  shortly  after  the  affair  of  which  complaint  was  made. 
The  plaintiff  desiring  to  sue  in  the  King's  Bench,  the  suit  was 
instituted  by  a  bill  of  Middlesex,  which  differed  from  the  regular 
declaration  in  that  it  suggested  that  the  defendant  was  in  the  cus- 
tody of  the  marshal  of  the  marshalsea,  that  is  to  say,  a  prisoner 
of  the  King's  Bench.  •  This  suggestion  was  purely  fictitious  and 
was  made  only  for  the  sake  of  bringing  the  case  within  that  enlarge- 
ment of  the  court's  jurisdiction  which  rested  upon  the  privilege  of 
such  prisoners  to  be  sued  in  that  court:  Tyler's  Stephen,  75;  3  Bl. 
Com.,  42,  285;  Perry,  153;  note  a,  infra. 


2  Case  I. — Lawe  vs.  King, 

This  bill  alleged  that  the  defendant  had,  with  force  and  arms, 
assaulted  the  plaintiff  and  unlawfully  imprisoned  him  for  the  space 
of  two  days. 

The  place  of  these  grievances  was  laid  at  Warwick,  and  the  time 
on  April  i,  1666. 

After  an  imparlance  the  defendant  filed  a  plea  which  was  drawn 
by  Edmund  Saunders.  This  plea  exemplifies  the  manner  in  which 
it  is  sometimes  necessary  to  analyze  a  declaration  into  its  com- 
ponent elements  and  to  plead  distinct  defenses  to  the  several  matters 
embodied  in  a  single  cause  of  action.  To  the  assault,  the  defense 
set  up  is  son  assault  demesne;  to  all  of  the  false  imprisonment 
except  eleven  hours  the  defendant  pleads  not  guilty,  thereby  deny- 
ing so  much  of  the  charge  as  exceeds  that  period;  to  the  impris- 
onment of  the  plaintiff  for  eleven  hourj'lhe  plea  is  justification  by 
reason  of  the  plaintiff's  disorderly'-^oAdoct  and  the  defendant's 
oflicial  authority.  .    */*•/* 

Because  the  plaintiff  had  ^H^t^.the  matter  at  a  place  and  at  a 
time  where  and  when  tH^  defendant  was  not  an  officer,  it  was 
necessary  for  the  latt^  \o  lay  his  defense  at  such  place  and  time 
as  would  enable  lihn»^Wrove  his  official  character,  which  was 
essential  to  his  }iisti^<Jafion.  Since  the  general  rule  on  this  subject 
requires  the.tUea'tp  follow  the  declaration  in  respect  of  place  and 
time  (SjMp\gtfii,'.5S7,  392;  Tyler,  276,  280),  and  perhaps  for  other 
reasq;is,%tBe' defendant  set  up  his  justification  by  a  special  tra- 
vesse,*.  tjrat*  mode  of  pleading  being  appropriate  to  such  a  situation: 
i*^jby  PI.,  508,  509;  Shipman,  299;  Perry,  256,  257. 
••I  Ift  framing  these  three  pleas,  Saunders  omitted  to  make  answer 
to  a  fourth  averment  of  the  plaintiff,  namely,  that  the  alleged  tres- 
passes had  been  done  "with  force  and  arms  and  against  the  peace, 
etc.*'  This  omission  was  probaMy  intentional  and  designed  to  draw 
a  demurrer  from  the  other  side.  At  that  time,  as  appears  from 
a  note  to  the  report,  infra,  there  was  some  doubt  on  the  authorities 
whether  or  not  a  failure  to  deny  the  vi  ct  armis  was  a  substantial 
defect.  Saunders  seems  to  have  been  confident  that  he  could  secure 
a  holding  that  it  was  only  matter  of  form  and  so  prevail  upon 
demurrer  if  he  could  tempt  his  adversary  to  stake  the  case  upon  that 
point. 

Upon  the  second  pica,  that  of  the  general  issue,  there  was 
nothing  for  the  plaintiff  to  do  but  to  join  issue,  and  this  was 
so  far  a  matter  of  course  that  Saunders  himself  made  the  proper 
entry  for  the  plaintiff,  attaching  a  similiter  to  the  plea  in  accord- 
ance with  the  practice  in  such  cases:  Tyler's  Stephen,  109;  Ship- 
man,  3s6. 

To  the  first  and  third  pleas  the  plaintiff  demurred  generally.  At 
the  hearing  on  the  demurrers,  two  points  were  made  against  the 
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pkas:  (i)  that  the  defendant  had  not  traversed  the  vi  et  armis; 
and  (2)  that  the  special  traverse  was  too  large.  Both  objections 
were  overniled  and  judgment  given  for  the  defendant. 

The  case  is  instructive,  not  only  as  an  example  of  the  special 
traverse  pleaded  by  a  pleader  who  was  probably  the  greatest  of 
all  pleaders,  but  as  illustrating  the  refinements  upon  which  cases 
were  made  to  turn  when  the  art  of  pleading  was  in  its  state  of 
highest  cultivation. 

Particularly  to  be  noted  is  the  fact  that  final  judgment  was 
rendered  upon  demurrer,  the  whole  case  being  decided  upon  the 
very  tenuous  point  of  law  raised  on  the  pleadings;  note  k,  case  XI, 
infra. 

Memorandum,     (a) 

( Venue )   War wicksh ire, 


to  wit  (6) 


:n 


Be  it  remembered,  that,  heretofore,  to  wit,  in  the 
term  of  Easter  last  past,  before  our  lord  the  king  at 
Westminster,  came  Thomas  Lawe,  by  Cliarles  Ballett, 
his  attorney,  and  brought  liere  into  the  court  of  our 
said  lord  the  king,  then  there,  his  certain  bill  against 
Thomas  King,  in  the  custody  of  the  marshal  of  the 
marshalsea,  of  a  plea  of  trespasK;  and  (c)  there  are 
pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 
Roe;  which  said  bill  follows  in  these  words,  to  wit: 

Declaration   {or  more  properly,  Bill). 


( Venue)   Warwickshire, 
to  wit : 


} 


I.  Commencement. — Thomas  Lawe,  gentleman  (d), 
complains  of  Thomas  King,  being  in  the  custody  of 
the  marshal  of  the  marshalsea  of  our  lord  the  king, 
before  the  king  himself. 

II.  Body. — For  that  he,  on  the  1st  day  of  April,  in 
the  eighteenth  year  of  the  reign  of  lord  Charles  the 
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Second,  now  King  of  England,  etc.,  at  the  borough 
of  Warwick,  in  the  said  county,  with  force  and 
arms  (e)  and  against  the  peace  of  our  said  lord  the 
king,  did  make  an  assault  upon  him  the  said  Thomas 
Lawe,  and  did  then  and  there  beat,  wound,  imprison, 
and  ill  treat  the  said  Thomas  Lawe,  and  detained  and 
kept  him,  the  said  Thomas  Lawe,  in  prison  without 
any  reasonable  cause,  against  the  will  of  him,  the  said 
Thomas  Lawe,  and  against  the  law  and  custom  of  this 
realm  of  England,  for  a  long  time,  to  wit,  for  the 
space  of  two  days,  and  other  wrongs  to  him  then  and 
there  did,  against  the  peace  of  said  lord,  the  now  king. 

III.  Conclusion. — Ad  Damnum. — ^And  to  the  dam- 
age of  the  said  Thomas  Lawe  of  forty  pounds; 

Production  of  Suit. — And  therefore  he  brinjjs  his 
suit  (/). 

(a).  "The  declaration  should  commence  with  a  recital  of  the 
original  writ,*'  was  one  of  the  rules  at  common  law,  the  reason 
and  authorities  for  which  are  stated  in  note  a  to  case  II,  infra. 
Here  is  no  mention  of  an  original  writ,  because  the  initial  pleading 
is  not,  technically,  a  declaration,  but  a  bill,  and  there  had  been 
no  original  writ,  the  proceeding  being  based  upon  a  fiction  in  virtue 
of  which  the  King's  Bench  had  enlarged  its  jurisdiction  far  beyond 
the  original  limits  thereof. 

The  proper  province  of  the  King's  Bench  was  confined  to  crimes 
and  other  matters  which  concerned  the  crown,  from  which  latter 
were  excepted  matters  relating  to  the  public  revenues,  those  being 
within  the  peculiar  jurisdiction  of  the  Exchequer.  All  actions 
between  subject  and  subject  could,  originally,  be  brought  only  in 
the  Common  Pleas.  But  within  the  category  of  matters  con- 
cerning the  crown,  as  being  of  a  criminal  or  quasi  criminal  nature, 
were  considered  cases  of  trespass  or  other  wrongs  done  with  force 
and  arms  and  against  the  peace. 

By  ancient  practice,  where  the  defendant  was  an  officer  of  any 
of  the  courts  or  was  in  prison  under  process  of  the  King's  Bench, 
he  could  be  sued-  only  in  the  court  which  had  jurisdiction  of 
his  person  on  one  of  these  grounds.  In  such  case  an  original  writ 
was  unnecessary,  there  being  no  need  for  it  on  either  of  the 
ordinary  grounds,  because  the  court  already  had  jurisdiction  over 
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its  officer  or  prisoner,  and  the  writ  was  not  required  to  enforce 
his  appearance  in  court.  Any  personal  action  might,  therefore,  be 
instituted  against  such  a  defendant  by  filing  in  the  court  to  which 
he  was  attached  a  bill,  a  method  which  had  the  advantage  of 
dispensing  with  the  original .  writ  and  the  dilatory  and  expensive 
sequence  of  process  requisite  when  proceeding  in  regular  form. 

So  convenient  was  this  procedure  in  cases  in  which  it  was  appro- 
priate, that  by  degrees  it  was  extended  to  cases  where  the  defend- 
ants had  not  been  guilty  of  any  trespass  or  even  arrested  upon 
any  such,  or  any  other,  charge,  the  plaintiff  merely  suggesting 
that  the  defendant  was  a  prisoner  of  the  court.  In  the  earlier 
cases,  perhaps,  the  defendants  found  it  convenient  tp  be  sued  in 
the  King's  Bench,  and  so  had  no  reason  to  challenge  this  false- 
hood; and  in  course  of  time,  by  the  connivance  of  the  judges,  the 
jurisdiction  so  based  on  fiction  became  established,  and  the  defend- 
ant was  not  permitted  to  deny  the  fiction.  In  this  way  the  court 
enjoyed  a  larger  jurisdiction;  and,  since  the  volume  of  busmess 
had  outgrown  the  capacity  of  the  Common  Pleas,  the  public 
interest  was  better  subserved:  3  Bl.  Comm.,  42;  Tyler,  77;  Perry, 
153.    As  Lprd  Alvanley,  C.  J.,  said: 

"When  courts  adopt  a  fiction,  they  must  necessarily  support  it. 
The  Court  of  King's  Bench  would  not  allow  a  party  to  say  that 
he  was  not  in  the  custody  of  the  marshal;  nor  the  Court  of 
Exchequer,  that  he  was  not  the  King's  debtor.  By  this  doctrine, 
no  right  is  taken  away  from  the  subject,  nor  is  he  proceeded 
against  in  any  way  injurious  to  himself:"   Gray  vs.  Sidneff,  3  Bos. 

&  P.,  395. 

For  the  fiction  by  which  the  Court  of  Exchequer  in  like  manner 

enlarged  its  jurisdiction,  see  note  a,  to  Cutler  vs.  Southern,  Case 

ITT,  infra. 

Tience,  in  this  instance,  the  first  pleading  is  a  bill,  which  differs 
from  a  declaration  only  in  that  it  does  not  recite  an  original  writ, 
but  instead  suggests  that  the  defendant  is  a  prisoner  of  the  court 
and  in  custody -at  the  Marshalsea. 

(b).  For  the  development  of  the  practice  of  trial  by  jury,  and 
for  the  legislation,  in  consequence  of  which  the  venue  of  the  action 
was  thus  laid  in  the  margin,  see  Shipman,  379;  Tyler,  268;  Perry, 
S2s;  Andrews,  372, 

(r).    Perry,  145;  Tyler,  372;  Andrews,  574. 

(d).  By  Stat,  i  Henry  V,  in  1413.  called  the  Statute  of  Addi> 
tions,  It  was  enacted  that  in  every  original  writ  and  in  every  indict- 
ment, upon  which  the  plaintiff  should  proceed  to  outlawry  of  the 
defendant,  addition  should  be  made  to  the  name  of  the  defendant 
showing  his  "estate  or  mystery,"  and  also  the  town  or  hamlet  in 
which  he  resided  or  was  conversant:    See  the  statute  set  out  in 
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I   Bishop   Crim.   Procedure,  s.  676;   Lanckton  vs.   U.   S.,   18  App. 
D.   C,   363.  i 

By  ''estate"  was  meant  the  defendant's  social  rank  or  degree, 
as  knight,  gentleman,  yeoman,  etc.;  and  by  "mystery"  was  meant 
his  occupation.  Accordingly,  it  was  necessary,  in  the  original  writ, 
and  it  became  usual,  in  the  declaration,  to  add  to  the  name  of 
the  defendant  words  indicating  his  station  in  life  and  his  calling, 
and  it  was  usual  to  designate  the  plaintiff  in  like  manner.  With 
respect  to  the  plaintiff,  these  additions  were  never  necessary;  nor 
was  it  required  that  the  defendant  should  be  so  described  in  the 
declaration,  but  only  in  the  original  writ. 

Inasmuch,  however,  as  the  declaration  must,  in  cases  commenced 
by  original  writ,  recite  that  writ:  note  o.  Case  II;  and  it  was  the 
further  rule  that  the  declaration  must  conform  to  the  original  writ: 
Shipman,  486;  Tyler,  369;  Perry,  417;  it  was,  or  was  supposed 
to  be,  necessary  in  the  declaration  to  follow  the  defendant's  name 
with  the  additions  of  his  estate  and  mystery,  which  had  occurred, 
or  which  ought  to  have  occurred,  in  the  original  writ. 

If  such  additions  were  omitted  or  misstated  in  the  declaration, 
the  presumption  would  arise  that  the  like  mistake  existed  in  the 
original  writ,  and  this  would  afford  ground  for  abatement  of  the 
writ.  To  this  end,  defendant  would  pray  oyer  of  the  writ  ahd, 
upon  the  setting  out  of  that  document,  plead  the  error  in  his 
addition.  It  will  be  observed  that  such  an  error  in  the  declaration 
was  of  no  consequence  except  as  it  afforded  evidence  of  a  defective 
writ. 

By  a  rule  adopted  in  the  Common  Pleas  in  1726,  and  by  a  like 
rule  in  the  King's  Bench  in  1779,  those  courts  provided  that  oyer 
of  the  original  writ  should  no  longer  be  granted,  thus  rendering 
unavailable  all  objections  depending  for  their  validity  upon  defects 
that  were  ascertainable  only  by  examination  of  the  writ:  Tyler, 88. 
The  result  was  that  omissions  or  errors  in  respect  of  additions 
could  not  afterward^  be  pleaded,  since  the  defendant  was  not  able 
in  any  way  to  bring  the  original  writ  upon  the  record;  and  so  the 
use   of  additions   in   the  pleading  became    unnecessary:     i    Chitty 

PI.,  451. 

In  indictments,  the  additions  to  the  names  of  the  accused  con- 
tinued to  be  necessary  in  England  until  a  change  was  made  by 
statute.  In  some  of  the  American  states  the  Stat,  of  Henry  V  has 
f)cen  accepted  as  a  part  of  the  English  law  adopted  in  the  Colonial 
period :  i  Bishop  Crim.  Proc,  sec.  672 ;  and  in  Maryland  in  1790 
an  indictment  was  held  bad  because  additions  were  omitted:  State 
vs.  Hughes,  2  H.  &  McH.,  322;  but  in  most  states  the  statute  is 
cither  repealed  or  is  rejected  by  the  courts:  Bishop,  supra;  Clark's 
Crim.  Procedure,  148;  and  in  this  District  it  was,  in  1901,  held 
not  to  be  in  force:    Lanckton  vs.  U.  S.,  18  App.  D.  C,  348. 
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In  the  Kingfs  Bench,  after  the  fiction  was  adopted  by  which 
jurisdiction  was  taken  in  personal  actions  generally,  the  court 
would  not  permit  a  defendant  to  demand  oyer  of  the  original  writ 
in  cases  proceeding  upon  that  fiction,  since  that  would  defeat  the 
fiction;  and  so  in  such  cases,  mistakes  in  respect  of  additions  could 
not  be  objected  to:  Gray  vs.  Sidneff,  3  Bos.  &  P.,  395;  Bennet  vs. 
Purcell,  2  Ld.  Raym.,  849.  Other  cases  turning  upon  misprisions 
under  the  Stat.  Henry  V  are  Smith  vs.  Mason,  2  Ld.  Raym.,  1541 ; 
Warner  vs.  Irby,  ibid.,  1178;  Horspool  vs.  Harrison,  i  Strange,  556. 

(e).  By  Stat.  4  and  5  Anne,  the  words  vi  et  armis  were  expressly 
declared  to  be  matter  of  form:  note  i,  infra;  and  in  Day  vs. 
Muskett,  2  Ld.  Raym.,  985,  two  years  before  that  statute,  Lord 
Holt  held  that  the  omission  of  the  phrase  was  not  matter  of  sub- 
stance. But  the  present  case  was  brought  nearly  forty  years  before 
the  statute,  and  at  a  time  when  the  weight  of  authority  held 
vi  et  armis  essential  in  trespass;  so  that  the  whole  case  was  made 
to  turn  upon  this  point,  or  more  accurately,  upon  the  question, 
whether,  after  that  phrase  had  been  used  in  the  declaration,  a 
plea  was  sufficient  which  omitted  to  traverse  the  force  and  arms. 

(/).  Observe  that  plaintiff  brings,  not  this  suit,  but  his  suit,  the 
suit  brought  not  being  this  action  at  law,  as  would  be  understood 
in  modem  use  of  the  term,  but  something  very  different.  In  ancient 
times,  the  court  required,  as  a  condition  of  entertaining  a  pro- 
posed action  at  law,  that  the  plaintiff  should  give  assurance  of  his 
good  faith  and  the  goodness  of  his  case  by  producing  in  the  first 
instance  the.  witnesses  by  whom  he  intended  to  prove  his  right 
to  recover.  This  body  of  proposed  witnesses,  following  plaintiff 
into  court,  was  the  secta,  from  sequor,  to  follow ;  hence  the  English* 
sequence,  sequel,  consecutive,  and  other  words.  Not  until  later  did 
the  word  suit,  meaning  a  following,  become  transferred  to  the  liti- 
gation which  was  begun  and  prosecuted  by  followers :  3  Bl.  Comm., 
29s;  Perry,  168;  Tyler,  371. 

The  actual  production  of  suit  had,  of  course,  become  obsolete 
long  before  the  date  of  this  case,  but  the  ancient  form  con- 
tinued in  use  and,  indeed,  survives  to  the  present  day. 

Pleas,     [g) 

1.  Son  Assault  Demesne,  as  to  the  Assault  and 
Battery. 

Commencement. — Imparlance  {h). — And  now,  at 
this  day,  to  wit,  Friday  next  after  the  morrow  of  Holy 
Trinity  in  this  same  term, 
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Unto  which  day  the  said  Thomas  King  had  leave 
to  imparl  to  the  said  bill  and  then  to  answer^  etc.^ 

Appearance. — Before  our  lord  the  king  at  West- 
minster, comes  (venit)  as  well  the  said  Thomas  Lawe 
by  his  said  attorney,  as  the  said  Thomas  King  by 
Abraham  Gibbons,  his  attorney  (t). 

Defense. — ^And  the  said  Thomas  King  defends  the 
force  and  injury  when,  etc.   (;). 

Actio  non. — And  as  to  the  assaulting,  beating, 
wounding,  and  ill  treating  of  him,  the  said  Thomas 
Lawe,  above  supposed  to  be  done,  he,  the  said  Thomas 
King,  says  that  the  said  Thomas  Lawe  ought  not  to 
have  or  maintain  his  said  action  thereof  against  him, 
because  he  says   (k) : 

Body. — Son  Assault  Demesne. — That  the  said  Thomas 
Lawe,  on  the  said  1st  day  of  April,  in  the  said  eight- 
eenth year  of  the  reign  of  our  said  lord,  the  now 
king,  at  the  borough  of  Warwick  aforesaid,  did  make 
an  assault  upon  him,  the  said  Thomas  King,,  and  him 
would  have  beat,  wounded,  and  ill  treated;  where- 
upon the  said  Thomas  King  did  then  and  there 
defend  himself  against  the  said  Thomas  Lawe;  and 
so  the  said  Thomas  King  says  that,  if  any  harm  or 
mischief  then  and  there  happened  to  the  said  Thomas 
Lawe,  it  was  from  the  said  Thomas  Lawe's  own 
assault,  and  in  defense  of  himself,  the  said  Thomas 
King; 

Conclusion. — Verification. — And  this  he  is  ready 
to  verify; 

Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment if  the  said  Thomas  Lawe  ought  to  have  or  main- 
tain his  said  action  thereof  against  him,  etc. 
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2.  General  Issue  as  to  Part  of  the  Imprisonment. 

Not  Guilty. — And  as  to  all  the  residue  of  the  said 
trespass,  except  the  imprisoning  and  detaining  of  him, 
the  said  Thomas  Lawe,  in  prison  for  the  space  of 
eleven  hours,  he,  the  said  Thomas  King,  says  that 
he  is  thereof  not  guilty  {l)y 

Conclusion  to  the  Country. — And  of  this  he  puts 
himself  upon  the  country  (m), 

Similiter. — ^And  the  said  Thomas  Lawe  thereof  like- 
wise, etc.   (n). 

3.  As  the  Actual  Imprisonment,  Justification. 

Commencement. — Actio  non. — ^And  as  to  the  im- 
prisoning and  detaining  of  him,  the  said  Thomas 
Lawe,  in  prison  for  the  space  of  eleven  hours,  the 
said  Thomas  King  says  that  the  said  Thomas  Lawe 
ought  not  have  or  maintain  his  said  action  thereof 
against  him  because  he  says: 

Body. — Inducement  of  Special  Traverse  (o). — That 
the  imprisoning  and  detaining  of  the  said  Thomas 
Lawe  in  prison  for  the  said  space  of  eleven  liours,  was 
done  at  the  city  of  Coventry,  in  the  county  of  the  said 
city,  on  the  10th  day  of  January,  in  the  sixteenth  year 
of  the  reign  of  our  said  lord  the  now  king;  and  that 
he,  the  said  Thomas  King,  on  the  said  10th  day  of 
January,  in  the  sixteenth  year  aforesaid,  and  for  the 
space  of  two  weeks  then  next  following,  was  one  of 
the  sheriffs  of  the  county  of  the  said  city  of  Coventry, 
and  on  the  same  day  and  year  last  aforesaid,  at  the 
said  city  of  Coventry,  in  the  said  county  of  the  said 
city  of  Coventry,  was  in  the  execution  of  his  said 
office,  with  divers  of  his  officers  and  servants;  that 
is  to  say,  in  watching  and  guarding  the  common  gaol 
in  the  county  of  the  said  city,  and    the    prisoners 
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being  in  the  same,  lest  any  of  them  should  escape 
out  of  the  said  gaol;  and  the  said  Thomas  King  so 
being  there  upon  that  occasion,  the  said  Thomas 
Lawe,  before  the  said  time  in  which  the  said  impris- 
onment was  done,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  hour  of  eleven  in  the  night  of 
the  same  day,  being  an  unseasonable  hour,  at  the 
said  city  of  Coventry  in  the  county  of  the  said  city, 
did  make  an  assault  upon  him,  the  said  Thomas  King, 
then  being  one  of  the  sheriffs  of  tlie  county  of  the 
said  city  of  Coventrj^,  in  the  county  of  said  city,  and 
then  and  there  in  the  execution  of  his  said  office  as 
aforesaid,  and  him,  the  said  Thomas  King,  did  then 
and  there  strike  and  beat  with  his  fist,  against  the 
peace  of  our  lord  the  now  king,  and  to  the  disturb- 
ance and  interruption  of  the  said  Thomas  King  in 
the  due  execution  of  his  said  office;  and,  by  scuffling 
and  beating,  did  then  and  there  prevent  the  said 
Thomai?  King  from  the  execution  of  his  said  office, 
in  so  much  that  the  said  Thomas  King  could  not 
attend  to  his  said  office  there;  whereupon  the  said 
Thomas  King,  for  the  preservation  of  the  peace  of 
our  lord  the  now  king,  and  lest  the  said  Thomas  Lawe 
should  any  further  hinder  or  disturb  him,  the  said 
Thomas  King,  in  the  execution  of  his  said  office,  then 
and  there  took  the  said  Thomas  Lawe  and  detained 
him  for  the  space  of  eleven  hours,  that  is  to  say, 
until  the  next  morning,  that  the  said  Thomas  Lawe 
might  be  brouglit  before  one  of  our  said  lord  the 
king's  justices  of  the  peace,  and,  at  the  said  city  of 
Coventry,  did  bring  the  said  Thomas  Lawe  as  soon 
as  he  could,  to  wit,  at  the  end  of  the  said  eleven  hours, 
before  Ralph  Phillips,  then  mayor  of  the  said  city  of 
Coventry,  and  one  of  the  justices  of  the  peace  of  our 
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said  lord  the  now  king,  assigned  to  keep  the  peace 
within  the  county  of  the  said  city;  which  said  justice 
did,  then  and  there,  order  and  cause  the  said  Thomas 
Lawe  to  find  sufficient  bail  for  his  appearance  at  the 
next  assizes  for  the  county  of  the  said  city,  to  answer 
the  said  offense; 

Quae  est  Eadem. — Which  said  imprisonment  and 
detaining  in  prison  of  him,  the  said  Thomas  Lawe, 
for  the  space  of  eleven  hours  on  the  occasion  afore- 
said made,  is  the  same  trespass  as  to  the  imprisonment 
and  detaining  in  prison  of  him,  the  said  Thomas  Lawe, 
for  the  said  space  of  time  whereof  he,  the  said  Thomas 
Lawe,  now  above  complains  against  him  (p) ; 

Absque  /joc  (7 )  .-7- Without  this,  that  the  said  Thomas 
King  is  guilty  of  the  said  trespass  within  the  borough 
of  Warwick,  or  elsewhere  out  of  the  said  city  of  Cov- 
entry; and  without  this,  that  the  said  Thomas  King 
is  guilty  of  the  said  trespass  on  the  said  1st  day  of 
April,  or  at  any  other  time  before  the  said  Thomas 
King  was  one  of  the  sheriffs  of  the  county  of  the  said 
city,  or  after  the  said  Thomas  King  was  discharged 
from  that  office,  as  he,  the  said  Thomes  Lawe,  above 
thereof  complains  against  him    (r)  ; 

Conclusion. — Verification. — And  this  he  is  ready 
to  verify. 

Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment, if  the  said  Thomas  Lawe  ought  to  have  or 
maintain  his  said  action  thereof  against  him. 

Ed.  Saunders. 

{g).  The  rule  against  duplicity  is  not  violated  by  pleading  these 
three  pleas,  because  each  of  them  is  addressed,  and  is  limited,  to  a 
different  element  of  the  declaration.  The  plaintiff  had  alleged  two 
matters  which  constituted  one  transaction  and  a  single  cause  of 
action,  (i)  an  assault  and  battery,  and  (2)  a  false  imprisonment. 
Indeed,  it  was  claimed,  on  technical  grounds,  that  the  cause  of  action. 
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as  stated,  embodied  a  third  element,  the  force  and  arms.  There- 
fore, the  defendant  might,  without  duplicity  of  pleas,  answer  sep- 
arately and  diversely  to  each  of  these  constituent  elements  of  the 
declaration:    Shipman,   353;    Tyler,  245,   246,  306. 

As  it  happened,  the  defendant  here,  in  order  to  meet  the  whole 
of  the  allegation  against  him,  was  obliged  to  resolve  the  false 
imprisonment,  stated  in  the  declaration  as  a  whole,  into  two  ele- 
ments, the  period  of  eleven  hours  and  the  time  in  excess  of  that, 
because  as  to  the  actual  imprisonment  he  had  to  confess  and 
justify,  and,  as  to  the  residue  of  the  two  days*  detention  alleged, 
his  defense  was  a  denial  of  that  fact. 

Each  of  the  three  pleas  is  carefully  limited  to  one  of  the  matters 
into  which  the  charge  contained  in  the  declaration  is  separable. 
Had  either  of  the  pleas  gone  beyond  the  particular  point  to 
which  it  was  addressed  and  alleged  anything  by  way  of  answer 
to  another  element  of  the  case,  the  pleader  would  have  been  guilty 
of  duplicity  as  alleging  two  matters  of  defense  to  the  same  point: 
authorities   last   cited,   supra. 

(A).  An  imparlance  is  a  form  of  continuance,  being  the  entry 
showing  a  postponement  of  further  proceedings  in  the  cause  for 
the  sake  of  affording  defendant  time  to  plead:  See  note  m  to  Case 
II,  infra;  Shipman,  170;  Tyler,  104;  Perry,  187.  In  this  instance, 
upon  the  filing  of  the  declaration  the  defendant  was,  either  by 
special  order  or  by  some  general  rule  of  the  court,  allowed  until 
the  day  stated  in  the  plea  to  concert  his  defense.  As  it  was  the 
duty  of  the  plaintiff  to  see  that  continuances  were  duly  noted,  his 
attorney  probably  caused  the  first  lines  of  the  plea,  as  the  plea 
now  appears,  to  be  at  once  entered  upon  the  roll;  and,  when  the 
defendant  afterward  came  in  with  his  plea,  the  plea  as  presented 
was  copied  in  so  as  to  follow  the  existing  entry  of  imparlance. 
For  a  record  showing  several  extensions  of  time  to  plead  and 
corresponding  entries  of  imparlance,  see  Peacock  vs.  Bell,  i  Saund., 
73,  copied  in  Perry,  pp.  446,  449. 

After  a  general  imparlance,  such  as  that  in  this  record,  the  defend- 
ant was  not  at  liberty  to  avail  himself  of  dilatory  defenses  gen- 
erally, such  as  to  plead  in  abatement,  but  was  obliged  to  plead  to 
the  merits;  if  he  desired  to  reserve  the  right  to  avail  himself 
of  technical  objections,  the  imparlance  should  have  been  a  spe- 
cial, or  a  general  special,  imparlance. 

These  distinctions  do  not  obtain  in  the  present  practice  in  this 
District.  Indeed,  imparlances  were  abolished  by  the  act  of  G)n- 
gress  of  February  7,  1857:  Mackey's  Practice,  145;  and  a  plea 
in  abatement  may  be  filed  after  a  demurrer  to  the  declaration  has 
been  overruled  and  time  given  to  plead  over:  Deane  vs.  Echols, 
2  App.  D.  C,  522,  529. 
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(i).  The  word  venit  constitutes  an  appearance  on  the  part  of 
the  defendant,  showing  that  he  is  in  court  as  a  party  to  the  action: 
I  Chitty  PL,  427.  Whether  th^  appearance  was  a  general  appearance, 
by  which  defendant  submitted  to  the  jurisdiction  and  pleaded  to 
the  merits,  or  a  special  appearance,  under  which  he  reserved  excep- 
tions to  the  jurisdiction  and  other  matter  in  abatement,  was  indi- 
cated by  the  wording  of  the  defense :  infra;  as  to  the  distinction  in 
modem  practice  between  the  form  and  purpose  of  general  and  spe- 
dal  appearances,  and  the  effect  of  particular  phrasing  in  a  special 
appearance,  see  note  aa  to  Case  XI^  infra. 

(/).  The  form  of  the  defense  was  varied  in  various  cases  accord- 
ingly as  the  pleader  intended  to  waive  objections  to  the  jurisdiction 
or  otherwise  in  abatement  or  to  take  advantage  of  such  defenses. 
In  order  to  meet  any  possible  contingencies  in  this  regard,  it 
became  the  practice  to  make  the  form  of  the  defense  ambiguous 
by  leaving  the  defense  clause  so  incomplete  that  the  omission  might 
be.  supplied  to  make  a  full  defense  or  half  defense,  as  the  exig- 
encies of  the  defendant's  case  might  require.  The  words  "When, 
etc.,"  could  be  expanded  into  the  phraseology  appropriate  to  either 
form:    Tyler,  376;  Shipman,  493;   Perry,  423. 

By  a  similar  device  in  the  way  of  introducing  ambiguity  into  the 
pleading,  the  pleader  drawing  an  indictment  would  evade  the  ques- 
tion, whether  an  offense  was  against  one  statute  or  more,  by  the 
abbreviated  expression,  contra  form,  stat,  the  last  word  in  which 
might  be  read  either  as  statuti  or  as  statutorum:  i  Bishop  Crim. 
Prac,  sec.  606. 

{k).  As  a  plea  of  the  general  issue  in  trespass  is  no  more  than  a 
denial  of  the  acts  alleged  in  the  declaration,  the  defendant,  in  order 
to  avail  himself  of  the  matter  of  excuse  stated  in  this  plea,  was 
obliged  to  plead  it  specially;  and  so,  in  order  to  justify  the  impris- 
onment, it  was  necessary  to  plead  the  plea  as  it  is  pleaded. 

Had  "not  guilty"  been  pleaded  to  the  whole  declaration,  the  plaintiff 
would  have  recovered  upon  showing  the  assault  and  the  imprison- 
ment, both  of  which  had  been  actually  committed  by  the  defendant, 
who,  in  that  state  of  the  record,  would  not  have  been  at  liberty 
to  prove  the  actital  circumstances,  respectively,  of  excuse  and  of 
justification  which  amounted  to  a  complete  defense  to  both  trespasses 
alleged. 

{/).  As  the  defendant  did  not,  in  fact,  imprison  plaintiff  for  more 
than  eleven  hours,  the  general  issue  is  sufficient  as  to  all  the  deten- 
tion alleged  in  excess  of  that  period.  The  plea  amounts  to  this: 
1  did  not  do  what  you  say  that  I  did;  and,  since  in  this  case, 
plaintiff  cannot  prove  more  than  eleven  hours  in  jail,  the  denial 
of  a  longer  time  answers  all  purposes  of  defense. 
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(m).  The  general  issue  plea,  directly  denying  the  allegation  to 
which  it  is  addressed,  makes  an  issue  of  fact,  and  so  concludes 
to  the  country.  ' 

(«).  Since  the  general  issue  has  concluded  to  the  country,  thereby 
tendering  issue,  and  since  there  can  be  no  question  as  to  the  suffi- 
ciency of  the  tender,  the  "issue  when  well  tendered  must  be 
accepted;"  and  so  far  is  such  acceptance  matter  of  course  that  a 
pleader  may,  as  is  done  here,  attach  the  similiter  for  his  adver- 
sary:   Shipman,  336;  Tyler,  233;  Perry,  292. 

If,  however,  the  party  for  whom  a  similiter  has  been  attached 
without  consulting  him,  conceives  that  the  conclusion  to  the  country 
and  tender  of  issue  is  premature,  or  finds  other  reason  to  demur 
to  (he  pleading  so  concluded,  he  may  strike  out  the  similiter  and 
demur,  or  he  may  plea  an  estoppel :  Perry,  292 ;  Tyler,  233 ; 
Shipman,  336.  Citations  made  by  these  authors  show  cases  in 
which  the  propriety  of  the  conclusion  adopted  has  been  drawn  in 
question. 

The  form  of  this  similiter  as  shown  in  the  report  is  abbreviated. 
The  full  form  in  the  record  probably  was,  "and  the  said  Thomas 
Lawe  thereof  doth  likewise."  In  such  a  situation,  there  being 
other  pleas  which  concluded  with  verifications  and  were  therefore 
not  ready  for  immediate  trial,  the  usual  form  was  the  special 
similiter  shown  in  Shipman,  279;  Tyler,  93;  Perry,  292;  see  3  Chitty 
PI,,  1 1 44;  and  a  somewhat  variant  form  in  Collins  vs.  Blantern, 
Case  II,   infra. 

(o).  This  special  traverse  is  warranted,  if  not  made  necessary, 
by  defendant's  need  to  traverse  the  averments  of  time  and  place  in 
the  declaration,  it  being  impossible  for  him  to  lay  and  prove  this 
justification  at  the  time  and  place  at  which  the  unlawful  imprison- 
ment is  laid  by  plaintiff. 

The  general  rule  is,  that  the  plea  and  subsequent  pleadings  must, 
in  respect  of  lime  and  place,  follow  the  averments  made  in  the 
declaration  as  to  those  matters.  Where  neither  time  nor  place 
is  material,  this  rule  is  convenient  and  can  do  no  injury,  since 
neither  party  is  bound  to  prove  those  facts  as  laid:  Shipman,  392; 
Perry,  336;  Tyler,  273. 

Accordingly,  in  the  first  of  these  pleas  the  defendant  lays  his 
defense  of  sott  assault  demesne  at  the  place  and  time  stated  in  the 
declaration,  *'cn  the  said  ist  day  of  April,  in  the  said  eighteenth 
year,  etc..  at  the  borouph  of  Warwick  aforesaid."  And  this  kind 
of  defense  is  as  available  at  that  t'me  and  place  as  at  any  other; 
and,  rnder  this  averment,  the  matter  of  excuse  can  be  shown  as 
existing?:  at  whatever  time  and  place  the  plaintiff  may  show  the 
alleijcd   assnult   to  have  occurred. 

The  justification,  however,  resting  upon  defendant's  official  char- 
acter and   authority,  must  be   shown   within   the  limits,  as   to  time 
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and  place,  of  the  defendant's  official  character.  As  he  had  never 
been  sheriff  at  Warwick,  and  had  ceased  to  be  sheriff  long  before 
the  I  St  of  April  in  the  eighteenth  year  of  Charles,  defendant  was 
obliged  to  lay  the  time  and  place  for  his  acts  in  conformity  with 
the  truth,  and  so  to  depart  from  the  venue  and  date  of  thfc 
declaration. 

The  exigency  of  this  defense  authorizes  defendant  to  make  mat- 
ters of  time  and  place  material,  which  he  does  by  stating  the  impris- 
onment when  and  where  he  could  justify  it,  and  traversing  any 
other  imprisonment  under  an  absque  hoc:  Perry,  256;  Shipman,  299; 
Tyler,  189. 

(/>).  This  quae  est  eadem  clause  is  one  of  those  ligamentarv 
phrases — like  "the  said,"  "whereupon,"  "as  aforesaid,"  etc. — by  which 
matter  occurring  in  one  part  of  a  pleading  is  tied  back  to  antecedent 
matter,  and  the  two  are  so  expressly  connected  as  to  fix  positively 
their  identity  or  other  relationship.  No  doubt,  to  the  ordinary 
apprehension,  this  plea,  without  the  averment  of  identity,  would 
carry  the  inference  that  the  imprisonment  which  the  defendant 
justifies  is  intended  to  be  that  of  which  the  plaintiff  declares.  Yet 
it  is  possible  that  there  may  have  been  two  transactions  of  the 
same  character,  to  one  of  which  this  plea  would  apply,  while  the 
other  was  quite  indefensible;  and  the  defendant  may  have  been 
pleading  to  that  which  he  could  defend  and  affecting  not  to  know 
of  the  other.  By  this  averment  he  excludes  such  possil-ility  and 
fastens  his  defense  to  the  very  matter  stated  by  plaintiff. 

(q).  This  inducement,  it  will  be  observed,  is  an  indirect  or 
qualified  denial  of  the  charge  of  unlawful  imprisonment  made  in  the 
declaration,  in  this,  that  it  alleges  circumstances,  particularly  those 
of  time  and  place  which  dictated  this  mode  of  pleading,  which 
circumstances  show  that  the  imprisonment  was  lawful  and  neces- 
sary. In  the  absque  hoc  clause  following,  the  plea  embodies  a  direct 
denial  of  the  charge  laid  in  the  declaration,  a  denial,  which  might 
have  been  unsafe  had  it  not  been  accompanied  by  the  qualified 
admissions  of  the  inducement. 

(r).  This  traverse  was  objected  to  at  the  hearing  upon  the 
demurrer,  as  appears  from  note  3  to  the  report,  infra,  on  the  ground 
that  it  was  too  l.road,  going-  far  beyond  the  time  and  place  laid  in 
the  declaration  and  being  a  traverse  of  all  other  times.  A  traverse 
is  too  broad  when  it  extends  to  immaterial  matters;  and  the  objec- 
tion to  too  broad  a  traverse  is  that,  if  issue  be  taken  thereon,  the 
issue  obliges  the  opposite  party  to  prove  more  than  ought  to  be 
required  of  him.  A  traverse,  on  the  other  hand,  is  too  narrow 
when  it  does  not  fully  cover  all  that  is  set  out  in  the  former  plead- 
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ing;  and  to  such  a  traverse  the  obvious  objection  is  that  it  is 
inadequate  to  answer  the  case  stated:  Shipman,  344;  Perry,  2g7; 
Tyler,  238. 

The  present  traverse  was  held  not  open  to  objection  upon  this 
ground. 

• 
Demurrers. 

1.  As  TO  Son  Assault  Demesne. — ^And  the  said 
Thomas  Lawe,  as  to  the  said  plea  of  the  said  Thomas 
King  by  him  in  manner  and  form  aforesaid  pleaded, 
as  to  the  assaulting,  beating,  wounding,  and  ill  treat- 
ing of  the  said  Thomas  Lawe,  says  that  he,  by  any- 
thing by  the  said  Thomas  King  above  in  pleading 
alleged,  ought  not  to  be  barred  from  having  his  said 
action  thereof  against  the  said  Thomas  King,  because, 
he  says,  that  the  said  plea  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same,  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to 
bar  or  preclude  him,  the  said  Thomas  Lawe,  from 
having  or  maintaining  his  said  action  against  the 
said  Tliomas  King,  and  that  he,  the  said  Thomas 
Lawe,  is  not  bound  by  law  to  answer  the  same. 
Wherefore,  by  reason  of  the  insufficiency  of  the  said 
plea  in  this  behalf,  the  said  Thomas  Lawe  prays  judg- 
ment and  his  damages  by  him  sustained  on  occasion 
of  the  committing  of  the  said  trespass,  to  be  adjudged 
to  him,  etc. 

2.  As  TO  THE  Plea  of  Justification. — And  as  to 
the  said  plea  of  the  said  Thomas  King  as  to  the  impris- 
oning and  detaining  of  the  said  Thomas  Lawe  in 
prison,  for  the  space  of  eleven  hours,  the  said  Thomas 
Lawe  says  that  he,  by  anything,  etc.,  etc.  [as  in  pre- 
ceding demurrer  to  the  end  thereof]. 
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JolQders  in  Demurrer. 

1.  As  TO. First  Demurrer. — ^And  the  said  Thomas 
King  saith  that  his  said  plea  by  him  first  above 
pleaded,  and  the  matters  therein  contained^  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth, 
are  sufficient  in  law  to  bar  and  preclude  the  said 
Thomas  Lawe  from  having  or  maintaining  his  afore- 
said action  thereof  against  him,  the  said  Thomas 
King,  and  this  the  said  Thomas  King  is  ready  to 
verify,  when,  where,  and  in  such  manner  as  the  said 
court  here  shall  direct  and  award;  wherefore,  inas- 
much as  the  said  Thomas  Lawe  hath  not  answered 
the  said  plea,  nor  hitherto  in  any  manner  denied  the 
same,  the  said  Thomas  King  prays  judgment,  and 
that  the  said  Thomas  Lawe  may  be  barred  from  hav- 
ing or  maintaining  his  aforesaid  action  thereof  against 
the  said  Thomas  King,  etc. 

2.  As  TO  Second  Demurrer. — ^And  the  said  Thomas 
King  saith  that  his  said  plea  by  him  secondly  above 
pleaded,  and  the  matters  therein  contained,  etc.,  are 
sufficient  in  law,  etc.  [as  in  preceding  joinder  to  the 
end  thereof]. 

Curia  Advlsare  Vult.     {s) 

But  because  the  court  of  our  said  lord  the  king  now 
here  is  not  advised  of  giving  their  judgment  of  and 
upon  the  premises,  whereof  the  said  parties  have 
above  respectively  put  themselves  on  the  judgment 
of  the  court,  a  day  therefor  is  given  to  the  said  parties, 
before  our  lord  the  king  at  Westminster,  until  Wed- 
nesday next  after  three  weeks  of  Saint  Michael,  to 
hear  their  judgment  of  and  upon  the  premises,  because 
the  court  of  said  lord  the  king  here  is  not  thereof 
advised; 
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Venire,     {t) 

Andy  as  well  to  try  the  said  Issue  above  joined 
between  the  said  parties  to  be  tried  by  the  country, 
as  to  inquire  what  damages  the  said  Thomas  liawe 
hath  sustained  on  occasion  of  the  said  trespass, 
whereof  the  said  parties  have  put  themselves  upon 
the  judgment  of  the  court,  if  it  shall  happen  that 
judgment  be  given  therein  for  the  said  Thomas  Lawe 
against  the  said  Thomas  King,  therefore  let  a  jury 
come  before  our  lord  the  king,  at  Westminster,  on  the 

'. . . .  day  of next  after ,  and  who 

neither,  etc.;  because  as  well,  etc.;  the  same  day  is 
given  to  the  said  parties  there,  etc.  [And  so  it  is  con- 
tinued from  term  to /term  until  Michaelmas  Term, 
in  the  eighteenth  Chas.  II.]     (w). 

(s).  This  adjournment  of  the  proceeding  for  the  purpose  of 
giving  the  court  time  to  consider  what  judgment  should  be  pven 
upon  the  demurrer — "the  court  desires  to  be  advised" — ^is  one  of 
those  minute  entries  upon  the  parchment  roll  which  were  called 
continuances;  as  to  which  see  note  m  to  Case  II,  infra. 

(t).  This  entry  is  for  the  sake  of  authorizing  the  impaneling  of 
a  jury  in  the  event  that  the  case  should  ultimately  turn  upon  an 
issue  of  fact.  Such  an  issue  has  already  been  joined  upon  the 
second  plea.  It  is  possible  that  plaintiflF  will  prevail  upon  the 
demurrer,  in  which  event  he  will  be  entitled  to  the  interlocutory 
judgment,  "that  he  ought  to  recover  his  damages,"  whereupon  a 
writ  of  inquiry  will  issue  to  the  sheriff  of  the  county  in  which 
the  action  is  laid;  upon  this  writ  a  jury  is  summoned  to  hear 
evidence  as  to  the  plaintiflP's  damages,  and  upon  their  verdict  a 
final  judgment  will  be  entered:  Shipman,  192;  Tyler,  134;  Perry, 216. 
On  both  these  accounts,  which  render  it  possible  that  a  jury  may 
be  needed,  this  provision  for  a  venire  is  entered  upon  the  roll. 

(«).  Although  a  jury  has  been  ordered,  the  order  is  intended 
to  be  only  provisional  so  long  as  the  demurrer  is  pending,  since 
the  defendant  may  have  judgment  upon  that  and  so  the  jury  be 
rendered  unnecessary.  While  it  seems  to  have  been  in  the  power 
of  a  party  to  obtain  a  trial  in  the  presence  of  a  pending  demurrer, 
it   was   safer  to   await  disposition   thereof:    2  Wms.   Saund.,  30a 
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note  3.  And  for  other  reasons,  in  other  situations,  where  delay 
was  desired,  the  venire  was  entered  as  here  in  such  form  that  a 
jury  would  not  be  present  at  the  day  designated :   3  Bl.  Comm.,  352. 

For,  in  such  cases,  the  venire  was  made  returnable  at  some  day 
in  a  term  upon  which,  by  the  practice  of  the  court,  no  juries  were 
to  be  in  attendance,  and  the  entry  contained  no  clause  authorizing 
the  sheriff  to  enforce  the  attendance  of  jurors.  If,  when  the  day 
first  fixed  arrived,  the  court  had  not  heard  argument  upon  the 
demurrer  or  was  not  prepared  to  render  judgment  thereon,  another' 
curia  advisari  vult  would  be  entered  upon  the  roll.  And,  to  account 
for  the  failure  to  try  the  issue  of  fact,  an  entry  would  be  made  to 
the  effect  that  "the  sheriff  has  not  returned  the  writ,"  and  another 
venire  would  be  ordered  for  another  day,  upon  which  there  could  be 
no  jury  trials.  In  this  case  there  were  two  or  more  such  cont'fnu- 
ances,  the  entries  of  which  are  omitted  from  the  reco/d;  for  a 
record  in  which  four  such  entries  appear,  see  Dean,  etc.,  of  Windsor 
vs.  Cover,  2  Saund.,  299;  and  for  the  entry  of  the  nisi  prius  order, 
see  record  in  Craft  vs.  Boite,  i  Saund.,  241,  Case  VII,  infra,  and 
note  c  to  that  case. 

Another  fact  showing  that  the  venire  awarded  on  the  record 
was  not  intended  to  be  immediately  effective  is,  that  the  jury  was 
ordered  to  be  in  attendance  at  Westminster,  whereas  trial  was 
regularly  to  be  had  in  ihe  county  wherein  was  laid  the  venue  of 
the  action,  in  this  case,  Warwickshire:  Shipman,  382;  Perry,  328; 
Tyler,  272;  it  being  only  in  cases  of  exceptional  importance  or  diffi- 
culty that  trials  were  had  at  bar,  that  is,  before  the  court  in  banc 
at  Westminster:    Perry,  202;  Tyler,  116,  117. 

When,  finally,  it  was  determined  that  a  trial  was  to  be  had,  a 
new  venire  was  entered,  with  a  clause  requiring  the  sheriff  to  have 
the  jurymen  in  court — habeas  corpora  juraiorum — on  a  certain 
future  day.  But  even  this  order  was  not  intended  to  be  eflFectivc, 
since  it  was  qualified  by  the  condition  "unless  before  that  time — 
nisi  prius — *  *  *  the  justices  of  the  king  ♦  ♦  *  shall  have  come 
to"  the  place  for  holding  court  in  the  county  wherein  the  action 
was  laid.  As  the  day  for  returning  the  jury  at  Westminster  was 
always  set  so  far  in  the  future  that  the  justices  would  before  that 
day  have  held  court  in  the  county,  the  result  was,  that  this  final 
venire  provided  for  a  trial  in  that  county:  3  Bl.  Comm.,  352,  354; 
Perry,  202. 

For  this  reason,  a  trial  had  elsewhere  than  at  bar  is  called  a 
trial  at  nisi  prius,  from  the  phrase  in  the  above-quoted  writ  which 
brought  about  such  trials;  and  proceedings,  generally,  in  the  course 
of  a  trial  are  called  nisi  prius  proceedings. 
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ittdcrmeiit.     (t;) 

At  which  day,  before  our  lord  the  king  at  West- 
minster come  the  said  parties  by  their  said  attorneys ; 
whereupon,  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  now  king  here 
being  more  fully  understood,  and  mature  delibera- 
tion being  had  thereupon,  for  that  it  appears  to  the 
court  of  our  said  lord  the  now  king  here  that  the  said 
plea  by  the  said  Thomas  King  in  manner  and  form 
aforesaid  pleaded,  and  the  matters  in  the  same  con- 
tained, are  good  and  sufficient  in  law  to  bar  the  said 
Thomas  Lawe  from  having  his  action  against  the  said 
Thomas  King; 

Consideratum  est. — Therefore  it  is  considered  that 
the  said  Thomas  Lawe  do  take  nothing  by  his  said 
bill,  but  be  in  mercy  for  his  false  claim  therein;  and 
that  the  said  Thomas  King  do  go  thereof  without 
day,  etc.  {w). 

{v).  Judgment  upon  demurrer  was,  at  the  date  of  this  case, 
generally  final.  In  modern  practice,  leave  is,  almost  or  quite  as 
of  course,  given  to  Ihe  defeated  party  to  plead  over  or  to  amend,  as 
his  case  may  require:  Deane  vs.  Echols,  2  App.  D.  C,  522;  and 
by  Code  D.  C,  sec.  1533,  any  party  whose  demurrer  has  been  over- 
ruled is  given  the  right  to  plead  over.  Whether  this  statute  includes 
the  case  where  a  demurrer  has  been  sustained,  is  a  point  suggested 
but  not  decided  in  Rwy.  Co.  vs,  Patton,  23  App.  D.  C,  113;  but  this 
situation  is  provided  for  by  Rule  31  of  the  Supreme  Court  D.  C. 

(«/).  It  will  be  noticed  that  final  judgment  is  rendered  on  the 
demurrer  against  the  defendant,  although  there  is  an  issue  in  fact 
upon  the  plea  of  not  guilty;  so  that  the  ruling  on  the  demurrer  dis- 
poses of  the  whole  case  without  regard  to  the  general  issue.  Upon 
this  Mr.  Serjeant  Williams,  in  a  note  to  this  case,  i  Wms.  Saund., 
80,  note  I,  observes: 

"Hence  it  seems  to  follow  that,  where  the  defendant's  plea  goes  to 
bar  the  action,  if  the  plaintiff  demurs  to  it  and  the  demurrer  Is  de- 
termined in  favor  of  the  plea,  judgment  of  nil  capiat  shall  be  entered, 
notwithstanding  there  may  be  also  one  or  more  issues   in   fact; 
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because,  upon  the  whole,  it  appears  that  the  plaintiflF  had  no  cause 
of  action.  So,  where  several  pleas  are  pleaded  since  the  Stats.  4 
and  5  Anne.,  c.  16,  all  of  them  going  to  destroy  the  action,  and  one 
or  more  issues  are  joined  on  some  of  the  pleas,  and  there  are 
one  or  more  demurrers  to  the  rest;  if  the  court  determine  the 
demurrers  in  favor  of  the  defendant  before  the  issues  are  tried  they 
shall  not  be  tried;  and  if  after  the  trial,  it  will  make  no  difference, 
for  in  each  case  judgment  of  nil  capiat  shall  be  given  against  the 
plaintiff.  Thus,  where  in  an  action  for  criminal  conversation,  the 
defendant  pleaded,  i,  not  guilty,  and  2,  not  guilty  within  six  years, 
and  there  was  an  issue  on  the  first  plea,  and  a  demurrer  to  the 
other;  although  the  issue  was  tried  before  the  demurrer  was  dis- 
posed of,  and  a  verdict  given  for  the  plaintiff,  yet  the  court  having 
afterwards  determined  the  demurrer  in  favor  of  the  defendant,  judg- 
ment of  nil  capiat  was  given :  3  Burrow,  749 ;  Cooke  vs.  Sayer." 
Compare  Townsend  vs.  Jennison,  7  How.,  706. 

La  WE  V8.  King. 

Trespass  of  assault  and  battery,  and  false  impris- 
onment. The  plaintiff  declared,  that  the  defendant, 
on  the  1st  of  April,  in  the  eighteenth  year  of  the  now 
king,  at  the  borough  of  Warwick,  with  force  and 
arms,  etc.,  made  an  assault  upon  the  plaintiff,  and 
beat  and  wounded  him,  and  imprisoned  him  for  the 
space  of  two  days,  and  other  wrongs,  etc.  The  defend- 
ant as  to  the  assault,  battery,  and  wounding,  pleaded 
son  assault  demesne;  and  as  to  all  the  imprisonment, 
except  eleven  hours,  he  pleaded  not  guilty;  and  as 
to  the  imprisonment  for  eleven  hours,  he  pleaded  in 
bar,  that  the  imprisonment  was  made  on  the  10th  of 
January,  in  the  sixteenth  year  of  the  reign  of  the  now 
king,  at  the  city  of  Coventry,  in  the  county  of  the 
same  city;  and  that  the  defendant,  on  the  same  day 
and  year,  and  for  the  space  of  two  weeks  after,  was 
one  of  the  sheriffs  of  the  said  city  of  Coventry;  and 
that  on  the  same  day,  the  defendant,  with  divers  of 
his  officers  and  servants,  was  in  the  execution  of  his 
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oflfice  at  the  city  of  Coventry  aforesaid,  namely,  in 
watching  and  keeping  the  common  gaol  of  the  same  ^ 
city,  lest  any  of  the  prisoners  therein  should  escape. 
And  being  so  in  the  execution  of  his  office,  the  plain- 
tiff, at  the  eleventh  hour  of  the  night  of  the  same 
day,  being  an  unseasonable  time,  came  there,  and 
struck  the  defendant  with  his  fist,  and  hindered  him 
from  executing  his  said  office,  by  brawling  and  beat- 
ing with  his  fist  so  much,  that  he  could  not  attend  to 
his  office ;  wherefore,  the  defendant,  to  keep  the  peace, 
imprisoned  the  plaintiff  until  the  next  morning,  and 
then  brought  him  before  a  justice  of  the  peace,  who 
bound  the  plaintiff  to  appear  at  the  next  assizes; 
which  is  the  same  imprisonment  for  the  space  of 
eleven  hours,  whereof  the  plaintiff  complains  against 
him,  and  traversed  without  this  that  the  defendant 
was  guilty  out  of  the  city  of  Coventry,  or  at  any  time 
before,  or  since,  he  was  one  of  the  sheriffs,  etc.,  and 
this,  etc.,  wherefore,  etc.  But  the  defendant  in  all 
his  pleas  did  not  say  anything  to  the  vi  et  armis; 
whereupon  the  plaintiff  demurred  in  law  to  both 
special  pleas. 

And  now  it  was  objected,  that  the  not  answering 
to  the  vi  et  armis,  has  made  both  the  pleas  bad.  But 
to  this  it  was  answered,  that  the  vi  et  armis  is  only 
matter  of  form,  which  is  aided  by  the  statute  of  27 
Eliz.,  c.  5,  of  general  demurrers  ( 1 ) .    For  it  appears 

(i).  There  was,  however,  some  doubt  before  the  statute  of  4  Ann. 
c.  16,  whether  the  words  vi  et  armis  were  matter  of  form  or  sub- 
stance. The  authorities  being  both  ways,  and  the  greater  number 
seem  to  have  considered  them  to  be  matter  of  substance.  See  Com. 
Dig.  Pleader  (3  M.  7).  But  the  omission  is  now  matter  of  form  by 
the  express  words  of  that  statute,  and  aided  on  a  general  demurrer. 
So  the  omission  is  cured  by  verdict  by  the  statute  t6  &  17  Car.  2,  c.  8. 
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in  7  Hen.  ^,  13  b.,  and  1  Hen.  7,  19,  that  if  the 
defendant  be  acquitted  of  the  special  matter,  the 
vi  et  armis  shall  not  be  inquired  into.  So  if  the 
defendant  be  attained  of  the  special  matter  by  judg- 
ment on  demurrer,  the  vi  et  armis  shall  not  be  tried, 
although  the  defendant  has  taken  issue  thereon,  but 
he  shall  be  fined,  and  a  capiatur  awarded  against  him 
without  more  (2),  as  the  course  is  in  all  such  cases. 
And  so  was  the  opinion  of  the  whole  court,  and 
without  any  difficulty  it  was  adjudged  for  the  defend- 
ant, that  the  plaintiff  should  take  nothing  by  his  bill. 
Saunders  of  counsel  with  the  defendant.  See  Cro. 
Jac.  599,  tne  King  against  Hopper  and  others  (3). 

(2).   See  S  Bac.  Abr.  191,  207. 

(3).  From  the  report  of  the  principal  case  in  i  Lev.  216,  it  appears 
that  another  objection  was  taken  to  the  plea»  namely,  that  the 
traverse  was  too  large,  being  before  the  defendant  was  sheriff  or 
since.  But  the  court  overruled  the  objection  and  held  the  traverse 
good.  The  same  point  is  recognized  in  Com.  Dig.  Pleader  (G.  2), 
448.  However,  unless  it  be  necessary  to  mention  a  particular 
time,  as  well  as  place,  in  the  plea,  in  order  to  constitute  a  justi- 
fication, the  general  rule  is  to  follow  the  day  in  the  declaration 
without  a  traverse.  In  this  case,  it  seems,  the  defendant  might  have 
justified  on  the  day  alleged;  for  he  might  have  been  sheriff  at 
that  time  for  anything  that  appears  to  the  contrary.  And,  if  the 
day  be  in  truth  material,  the  plaintiff  may  show  the  very  day  in 
his  replication;  and  though  it  varies  from  that  in  the  declaration, 
it  is  no  departure.  But  as  the  defendant  justified  on  a  different 
day,  which  he  might  do  if  he  pleased,  it  appears  the  court  was 
well  founded  in  saying,  that  he  ought  to  traverse  the  day  in  the 
declaration;  for  he  has  made  it  material  by  showing  that  he  was 
sheriff  during  a  particular  time  only,  which  was  different  from 
that  mentioned  in  the  declaration :  i  Salk.,  222.  Webley  vs.  Palmer. 
But  when  it  is  material  to  state  the  true  time,  if  it  varies  from  the 
day  in  the  declaration,  the  day  must  be  traversed.  Lib.  Plac 
306,  pi.  16. 
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CASE  JI. 

Collins  vs.  Blanteen. 

2  Wilson,  341 ;  1  Smith's  Leading  Cases,  715. 

Common  Pleas,  1767. 

Debt  on  Bond. — Defense  that  Bond  was  Void  for 

Illegality. 

Statement. — ^John  Walker,  Thomas  Walker,  Robert  Walker, 
Thomas  Scillitoe,  and  John  Cullick  were,  in  1765,  severally  indicted 
upon  a  charge  of  perjury  preferred  against  them  by  John  Rudge. 
The  accused  pleaded  not  guilty  and  the  traverses  were  coming  on 
for  trial.  Shortly  before  the  day  set  for  trial,  Rudge  entered  into 
agreement  with  the  defendants  to  the  indictment  and,  with  Edward 
Collins,  plaintiff  in  this  case,  and  with  Robert  Blantern,  defendant 
herein,  whereby  Rudge  promised  that  he  would  not  appear  to 
testify  against  the  defendants  in  consideration  that  Collins  would 
give  him,  Rudge,  a  promissory  note  for  £350,  signed  by  Collins 
and  payable  in  one  month.  Collins  agreed  to  make  the  note,  pro- 
vided John  Walker,  Thomas  Walker,  and  Blantern  would  give 
him  a  bond  to  indemnify  him  on  account  of  the  note.  Accordingly, 
Collins  gave  his  note  for  £350  to  Rudge,  and  Blantern,  with  the 
two  Walkers,  executed  and  delivered  to  Collins  their  bond  with  a 
penalty  of  £700,  conditioned  to  be  void  if  the  obligors  should  pay 
Collins  £350  one  month  after  the  date  of  the  bond. 

Collins  did  not  pay  the  note  at  maturity,  nor  did  the  obligors  in 
the  bond  pay  him  anything  on  account  thereof.  Whereupon  Collins 
brought  this  suit,  in  the  Court  of  Common  Pleas,  on  the  bond, 
against  Blantern. 

The  plaintiff  declares  on  the  bolid  in  the  usual  form,  claiming  the 
penalty,  and  making  no  mention  of  the  condition:  See  cases  cited 
in  note  c  to  Case  XI,  infra. 

Defendant  sets  out  on  oyer  both  the  bond  and  the  condition  and 
pleads : 

First — Non  est  factum; 

Second — ^A  special  plea  stating  the  circumstances  in  which  and 
the  consideration  for  which  the  bond  was  given,  from  which,  as 
conclusion  of  law,  he  alleges  that  the  bond  is  void;  and, 
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Third — That  the  bond  was  given  to  indemnify  plaintiff  on  account 
of  the  promissory  note,  that  plaintiff  has  not  paid  the  note,  and 
that  therefore  he  has  not  been  damnified. 

Plaintiff  joined  issue  on  the  first  plea,  and  demurred  to  the  two 
others.  The  demurrer  was  argued  in  Hilary  Term,  1767,  and 
again  in  Easter  Term  of  the  same  year,  after  which  the  court  gave 
judgment  for  the  defendant 

The  question  of  law  presented  by  the  demurrer  and  the  points 
made  in  ai-gument  are  shown  in  the  report,  infra,  and  should  be  well 
attended  to. 

Declaration. 

Recital  op  Weit  (a). 

Venue. — Shropshire,  to  wit :  Robert  Blantern,  late 
of  Rodenhurst,  in  the  said  county,  yeoman,  was  sum- 
moned to  answer  Edward  Collins  of  a  plea,  that  he 
render  to  him  seven  hundred  pounds  which  he  owes 
to  and  unjustly  detains  from  him,  etc. 

Commencement. — Whereupon  the  said  Edward 
Collins,  by  John  Leake,  his  attorney,  says  that. 

Inducement. — ^Whereas  the  said  Robert  Blantern 
on  the  sixth  day  of  April,  which  was  in  the  year  1765, 
at  Rodenhurst,  aforesaid,  in  the  county  aforesaid,  by 
his  certain  writing  obligatory  acknowledged  himself 
to  be  held  and  firmly  bound  unto  the  said  Edward 
Collins  in  the  aforesaid  sum  of  seven  hundred  pounds, 
to  be  paid  to  the  said  Edward  Collins  when  he  should 
be  thereunto  required; 

Breach. — Nevertheless  the  said  Robert  Blantern, 
Licet  aaepius  requisitus — although  often  thereunto 
required  (6), 

hath  not  paid  the  said  seven  hundred  pounds  to 
the  said  Edward  Collins,  but  hath  hitherto  refused 
and  still  doth  refuse,  to  pay  the  same  to  the  said 
Edward  Collins; 
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Conclusion. — Ad  Damnum. — Wherefore  he  says 
that  he  is  the  worse  and  hath  damage  to  the  value  of 
ten  x>ounds; 

Inde  producit  sectam. — ^And  therefore  he  brings 
suit, 

Profert  in  curiam. — And  he  brings  here  into  court 
the  aforesaid  writing  obligatory,  which  testifies  the 
said  debt  in  form  aforesaid,  the  date  whereof  is  the 
same  day  and  year  above  mentioned  (c). 

(a).  In  the  period  of  viva  voce  pleading,  the  record  was  in 
effect  a  journal  of  the  proceedings  in  court,  the  successive  steps 
taken  in  the  cause  being,  from  time  to  time  as  they  occurred,  noted 
upon  a  parchment  roll,  which  roll  became  the  record  of  the  cause, 
each  entry  therein  being  "a  contemporaneous  official  minute"  of 
some  incident  in  the  history  of  the  litigation:  Shipman,  152; 
Perry,  162;  Tyler,  60;  Andrews,  148;  and  see  some  interesting 
examples  of  the  manner  in  which  pleadings  were  then  conducted 
in   Reeves'  History  English  Law,  vol.  2,  pp.  219  et  seq. 

The  initial  entry  upon  the  roll  would  naturally  be  framed  to 
show  how  the  proceedings  began,  and  would  therefore  record  the 
first  appearance  of  the  parties,  and  the  nature  of  the  case  as  stated 
tf)  the  court  in  the  presence  of  the  recording  officer,  who  thus  first 
became  acquainted  with  the  case  and  thereupon  opened  a  new 
record.  This  original  minute  would,  in  personal  actions  generally, 
show  that  the  defendant  appeared  in  court  in  response  to  an  orig- 
inal writ  of  one  form  or  the  other,  that  is  to  say,  either  he  had 
been  summoned  by  a  praecipe,  the  form  of  original  writ  appro- 
priate to  actions  ex  contractu,  or  he  had  been  attached  upon  a 
si  te  fecerit  securum,  the  writ  issued  in  cases  arising  ex  delicto: 
3  Bl.  Comm.,  274.  In  the  King's  Bench,  in  some  cases,  the  initial 
entry  would  falsely  recite  that  the  defendant  was  a  prisoner  in  the 
marshalsea,  the  prison  of  that  court,  the  fiction  being  necessary  to 
sustain  the  enlarged  jurisdiction  of  that  court:  3  Bl.  Comm., 
285,  287;  see  the  entry  in  Lawe  vs.  King,  i  Saund.,  76,  Case  I, 
supra. 

When  pleaders  began  to  draw  their  pleadings  in  writing,  and  in 
advance  of  the  presentation  thereof  in  court,  the  papers  were 
framed  in  a  view  to  being  incorporated  into  the  record  and 
transcribed  from  the  paper  upon  the  permanent  parchment.  There- 
fore, the  form  and  wording  of  the  paper  pleadings  were  identical 
with  the  form  and  wording  of  the  intended  record  entries,  which 
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accounts  for  the  use  of  the  third  person  and  present  tense  in  the 
recital  of  the  party's  appearance  and  pleading:  Shipman,  154,  155; 
Tyler,  62;  Perry,  163. 

Therefore,  also,  the  plaintiff,  in  drawing  his  declaration,  would 
preface  it  by  the  customary  initial  entry  to  be  made  upon  the  roll 
to  which  the  pleading  was  intended  to  be  transferred,  and  it  became 
a  rule  that  "the  declaration  should  commence  with  a  recital  of  the 
original  writ:"    Tyler,  366;   Perry,  415. 

(b).  Where  no  actual  request  or  demand  is  requisite  to  com- 
plete the  defendant's  duty  and  to  fix  his  liability,  this  form  of 
allegation,  which  is  called  a  general  request,  is  sufficient,  and 
indeed,  although  usual,  is  unnecessary  to  be  made  or  proved.  But 
where,  by  the  terms  of  the  contract  or  the  nature  of  the  case,  an 
actual  request  is  necessary  before  the  defendant  is  liable  to  suit, 
the  fact  that  such  request  was  made  must  be  stated  with  circum- 
stances of  time  and  place,  and  it  must  be  shown  by  and  to  whom 
the  request  was  made,  all  with  such  particularity  as  to  enable  the 
court,  upon  the  face  of  the  statement,  to  see  that  the  request  was 
sufficient :  i  Chitty  PL,  331 ;  Birks  vs.  Trippet,  i  Wms.  Saund.,  32, 
and  note  2;  and,  where  actual  request  is  necessary,  a  licet  saepius 
requisitus  is  insufficient,  and  the  omission  of  special  request  is 
matter  of  substance:    Bach  vs.  Owen,  5  T.  R.,  409. 

Although  it  is  usual  in  declaring  on  a  bond  to  allege  that  the 
defendant  bound  himself  to  pay  the  penalty  "when  he  should  be 
thereunto  afterward  requested,"  yet,  as  these  words  are  not  usually 
ill  the  bond,  Mr.  Chitty  advises  that  they  be  omitted  from  the  dec- 
laration:  2  Chitty  PL,  437,  note  p. 

(c).  In  the  Common  Pleas  the  wording  of  the  declaration  on 
a  bond  differed  in  some  particulars  from  the  usual  phraseology  of 
such  pleadings,  and  the  profert  was  generally  placed  at  the  end, 
instead  of  in  the  body,  of  the  declaration :   2  Chitty  PL,  437,  note  s. 

PlM«. 

1.  Non  Est  Factum. 

Commencement. — Appearance, — ^And  the  said  Rob- 
ert Blantern,  by  George  Greene,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.. 

Oyer  Craved  and  Granted. — First  of  the  Bond. — 
And  craves  oyer  of  the  said  supposed  writing  obliga- 
tory, and  it  is  read  to  him  in  these  words,  to  wit  (d) : 

Bond  Set  Out. — "Know  all  men  by  these  presents : 
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That  we,  John  Walker,  of  Forton,  in  the  county  of 
Stafford,  yeoman;  Thomas  Walker,  of  Draycott  in 
the  Moores,  in  the  said  cQunty  of  Stafford,  yeoman, 
and  Robert  Blantern,  of  Rodenhurst,  in  the  county 
of  Salop,  yeoman,  are  held  and  firmly  bound  to 
Edward  Collins,  of  Brecond,  in  the  said  county  of 
Stafford,  surgeon,  in  the  sum  of  seven  hundred  pounds 
of  good  and  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  Edward  Collins  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  for  which  pay- 
ment, to  be  well  and  truly  made,  we  bind  ourselves 
and  each  and  every  of  us,  jointly  and  severally,  our 
and  each  and  every  of  our  heirs,  executors,  and  admin- 
istrators, firmly  by  these  presents,  sealed  with  our 
seals;  dat(^  this  sixth  day  of  April,  in  the  fifth  year 
of  the  reign  of  our  sovereign  lord,  George  the  Third, 
by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  defender  of  the  faith,  and  so  forth,  and 
in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  sixty-five." 

Secondly^  of  the  Condition. — He  also  craves  oyer 
of  the  condition  to  the  said  supposed  writing  obliga- 
tory, and  it  is  read  to  him  in  these  words,  to  wit: 

Condition  Set  Out. — "The  condition  of  this  obliga- 
tion is  such  that,  if  the  above-bounden  John  Walker, 
Thomas  Walker,  and  Robert  Blantern,  our  heirs,  exec- 
utors, or  administrators,  shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  unto  the  above-named  Edward 
Collins,  his  executors,  administrators,  or  assigns,  the 
full  sum  of  three  hundred  and  fifty  pounds  of  good 
and  lawful  money  of  Great  Britain  upon  the  sixth  day 
of  May  next,  without  fraud  or  further  delay,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to 
remain  in  full  force  and  virtue"  (e) ; 
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Body. — Actio  non. — Which  being  read  and  heard, 
the  said  Robert  saith  that  the  said  Edward  ought  not 
to  have  his  aforesaid  action  against  him,  the  said 
Robert,  because  he  says, 

Non  est  factum. — That  the  said  supposed  writing 
•bligatory  is  not  his  deed  (f). 

Conclusion. — To  the  Country. — And  of  this  he  puts 
himself  upon  the  country. 

(d).  Where  oyer  is  craved  only  of  a  bond,  the  other  party  is 
not  bound  to  give  oyer  of  the  condition;  and,  if  oyer  of  the  con- 
dition be  given  without  demand  therefor,  the  party  craving  oyer  is 
not  bound  to  set  it  out  in  his  pleading.  For  the  bond  and  the 
condition  are  different  instruments;  and  oyer  of  each  must  be 
separately  demanded:    i  Wms.  Saund.,  289,  note  2. 

(e).  The  effect  of  this  condition  is  to  enable  the  obligor  to  avoid 
the  penalty  of  £700  by  paying  £350  on  the  day  fixed.  If  he  made 
default  in  the  performance  of  the  condition,  his  liability  for  the 
penalty  became,  at  common  law,  absolute.  For  the  change  of 
law  on  this  subject  and  its  effect  upon  the  pleadings  in  such  cases, 
see  note  c  to  Case  XI,  infra. 

if).  Non  est  factum  is  a  denial  that  the  deed  stated  in  the  dec- 
laration is  the  deed  of  the  defendant;  so  that  this  plea  is  appro- 
priate : 

(i).  Where  the  defendant  has  not,  in  fact,  executed  any  such 
deed  as  that  sued  upon; 

(2).  Where  the  deed  is  materially  misdescribed  in  the  declara- 
tion, in  which  case  the  plaintiff  producing  the  actual  deed  at  the 
trial  must  be  nonsuited  by  reason  of  the  variance; 

(3).  Where  the  deed  has  never  become  operative  as  a  deed,  as 
where  it  was  delivered  as  an  escrow  to  a  third  party  and  the 
conditions  of  the  escrow  have  not  been  performed :  i  Chitty  PI.,  483 ; 
Bushell  vs.  Pasmore,  6  Modern,  217;  although  it  is  more  usual 
to  plead  this  fact:    i  Chitty  PI.,  483; 

(4).  Where  the  deed  is  not  a  deed  because  of  some  legal  or 
persona]  disability  of  the  obligor  at  the  time  of  its  execution,  such 
as  coverture,  lunacy,  or  drunkenness,  whereby  the  party  was  inca- 
pacitated to  execute  a  deed; 

(5).  Where  the  obligor  was  deceived  by  some  fraud  practiced 
in  the  actual  execution  of  the  deed,  as  where  the  paper  was  mis- 
read to  a  blind  man,  or  the  paper  signed  was  fraudulently  substi- 
tuted for  that  intended  to  be  signed;  but  the  procurement  of  the 
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obligor's  signature  by  false  representations  as  to  extrinsic  matters, 
or  as  to  the  legal  effect  of  the  deed,  must  be  specially  pleaded:  i 
Chitty  PL,  483;  and  a  misunderstanding  as  to  the  legal  effect  is 
not  a  defense  at  all :  Hunt  vs.  Rousmaniere,  i  Peters,  i ;  Griswold 
vs.  Hazard,  141   U.   S.,  260; 

(6).  Where  the  deed  is  void  ah  initio  at  common  law,  by  reason 
of  illegality  in  its  consideration  or  purpose,  upon  which  point  the 
present  case  is  a  leading  authority.  Whether  a  deed  can,  under 
this  plea,  be  shown  to  be  void  by  reason  of  some  statute,  is  a  point 
upon  which  reference  should  be  had  to  i  Chitty  PI.,  483,  and  the 
notes  to  this  case  in  Smith's  Leading  Cases;  Shipman,  286;  Perry, 
244;  Tyler,  171. 

Whether,  and  how  far,  fraud  in  procuring  a  deed  to  be  executed, 
as  by  false  inducements,  can  be  shown  as  a  defense  at  law,  see 
cases  cited  in  note  b  to  Case  X. 

2.    Illegal  Consideration. 

Commencement. — And  for  a  further  plea  in  this 
behalf  the  said  Robert  ((7), 

Leave  of  Court  (h), — By  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, says. 

Actio  non. — That  the  said  Edward  ought  not  to 
have  his  aforesaid  action  thereof  against  him,  because 
he  says  (i), 

Body. — Inducement, — Indictment  Pending. — That 
before  and  at  the  time  of  the  making  of  the  above- 
mentioned  supposed  (;)  writing  obligatory,  and  also 
before  and  at  the  time  of  the  making  of  the  promis- 
sory note  hereafter  mentioned,  to  wit,  at  Rodenhurst 
aforesaid,  the  said  John  Walker  and  Thomas  Walker, 
in  the  said  supposed  writing  obligatory  named,  and 
also  one  Robert  Walker,  one  Tliomas  Scillitoe,  and 
one  John  CuUick,  stood  respectively  indicted  in  a  due 
course  of  law  on  the  prosecution  of  one  John  Rudge, 
by  five  several  and  respective  indictments  for  wilful 
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and  corrupt  perjury,  to  which  said  several  and 
respective  indictments  the  said  John  Walker,  Thomas 
Walker,  Robert  Walker,  Thomas  Scillitoe,  and  John 
Cullick  had  respectively  pleaded  the  several  pleas  of 
not  guilty  before  the  making  of  the  said  supposed 
writing  obligatory,  and  also  before  the  time  of  the 
making  of  the  said  notes  hereafter  mentioned;  and 
the  traverses  of  the  said  John  Walker,  Thomas 
Walker,  Robert  Walker,  Thomas  Scillitoe,  and  John 
Cullick,  respectively,  on  the  respective  indictments 
were,  at  the  time  of  the  making  of  the  unlawful, 
wicked,  and  corrupt  agreement  hereafter  mentioned, 
and  of  the  note  hereafter  mentioned,  and  also  of  the 
said  supposed  writing  obligatory,  to  wit,  on  the  day 
whereon  the  said  supposed  writing  obligatory  was 
made,  about  to  come  on  to  be  tried  at  the  assizes  then, 
to  wit,  on  that  day,  being  and  continuing  to  be  held 
at  Stafford  for  the  county  of  Stafford; 

Illegal  Agreement  Made, — And  that  the  said  John 
Walker,  Thomas  Walker,  Robert  Walker,  Thomas 
Scillitre,  and  John  Cullick,  so  standing  indicted  on 
the  prosecution  of  the  said  John  Rudge,  and  the  said 
traverses  so  being  about  to  be  tried  as  aforesaid,  it 
was,  on  the  said  sixth  day  of  April,  in  the  year  1765, 
in  the  said  supposed  writing  obligatory  mentioned, 
to  wit,  at  Rodenhurst  aforesaid,  unlawfully,  wickedly, 
and  corruptly  agreed  by  and  between  the  said  John 
Rudge,  the  prosecutor  of  the  indictments  aforesaid; 
the  said  Edward  Collins,  the  plaintiff,  and  the  said 
John  Walker,  Thomas  Walker,  Robert  Walker, 
Thomas  Scillitre,  and  John  Cullick,  the  defendants  in 
these  respective  indictments, 

that  the  said  Edward  Collins,  the  now  plaintiff, 
should  give  to  the  said  John  Rudge,  the  prosecutor 
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of  the  indictments  aforesaid,  his  note  in  writing,  com- 
monly called  a  promissory  note,  as  and  for  value 
received,  to  bear  date  on  a  certain  day  in  a  certain 
year  now  past,  to  wit,  on  the  day  and  year  last  men- 
tioned, for  a  large  sum  of  money,  to  wit,  the  sum 
of  three  hundred  and  fifty  pounds,  payable  to  the 
said  John  Rudge  thereafter,  to  wit,  one  month  after 
the  date  thereof,  as  a  consideration  for  his,  the  said 
John  Budge's,  not  appearing  to  give  evidence  as  pros- 
ecutor on  the  trial  of  any  or  either  of  the  traverses 
aforesaid,  against  any  or  either  of  the  defendants, 

and  that,  in  consideration  thereof,  the  said  John 
Rudge  should  not  nor  would  appear  at  the  trial  of 
the  traverses  aforesaid  as  prosecutor,  and  should  not 
nor  would  give  evidence  on  any  or  either  of  the  said 
indictments  against  any  or  either  of  the  parties  so 
standing  indicted  as  aforesaid, 

and  that  the  said  John  Walker,  Thomas  Walker, 
and  Robert  Blantern,  the  now  defendant,  should  seal, 
and  as  their  deed  deliver  unto  the  said  Edward  Collins 
their  bond  or  obligation,  of  the  ^ame  date  with  the  said 
note,  in  the  penal  sum  of  seven  hundred  pounds,  with 
a  condition  thereunder  written  for  the  payment  of 
three  hundred  and  fifty  pounds  on  the  sixth  day  of 
May  then  next  and  now  elapsed,  as  an  indemnity  to 
him,  the  said  Edward  Collins,  for  the  giving  of  such 
note; 

Note  Given, — And  the  said  Robert  Blantern  further 
saith  that,  in  pursuance  and  in  part  performance  of 
the  said  unlawful,  wicked,  and  corrupt  agreement,  the 
said  Edward  Collins  did,  then  and  there,  before  the 
trial  of  the  said  traverses,  or  of  any  or  either  of  them, 
to  wit,  on  the  said  sixth  day  of  April,  in  the  year 
1765,  aforesaid,  at  Rodenhurst  aforesaid,  make,  give, 
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and  deliver  unto  the  said  John  Rudge  his  certain  note 
in  writing,  commonly  called  a  promissory  note,  bear- 
ing date  as  aforesaid,  to  wit,  on  the  day  and  in  the 
year  last  mentioned,  for  the  sum  of  three  hundred 
and  fifty  pounds,  as  for  value  received,  payable  to  the 
said  John  Rudge  thereafter,  to  wit,  one  month  after 
the  date  thereof,  according  to  the  tenor  and  effect 
Of  the  agreement  aforesaid,  as  a  consideration  for 
his,  the  said  John  Rudge'js,  not  appearing  as  a  prose- 
cutor, on  the  trial  of  any  or  either  of  the  traverses 
aforesaid,  against  any  or  either  of  the  parties  so 
indicted  as  aforesaid,  and  that,  in  pursuance  of  the 
said  unlawful,  wicked,  and  corrupt  agreement,  and 
according  to  the  tenor  and  effect  thereof,  the  said 
John  Rudge  then  and  there  accepted,  had,  and  received 
the  said  note  of  and  from  the  said  Edward  Collins  for 
the  purpose  aforesaid,  and  in  part  of  performance  of 
the  aforesaid  unlawful,  wicked,  and  corrupt  agree- 
ment; 

Bond  Given, — And  that,  in  further  pursuan(*e  and 
completion  of  the  said  unlawful,  wicked,  and  corrupt 
agreement,  and  according  to  the  term  and  effcict 
thereof,  the  said  John  Walker,  Thomas  Walker,  and 
Robert  Blantern,  the  now  defendant,  did,  then  and 
there,  immediately  after  the  giving  of  tlie  said  note, 
and  before  the  trial  of  the  traverses  aforesaid,  or  of 
any  or  either  of  them,  to  wit,  on  the  said  sixth  day 
of  April,  in  the  year  1765  aforesaid,  seal  and  as  their 
deed  deliver  unto  the  said  Edward  Collins  the  said 
writing,  now  brought  here  into  court  with  the  con- 
dition above  specified,  as  an  indemnity  to  him,  the 
said  Edward  Collins,  for  the  giving  of  such  note  so 
given  for  the  cause  aforesaid; 
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Scienter. — And  the  said  Robert  Blantern  further 
saith  that  the  said  Edward  Collins,  then  and  there, 
at  the  time  of  the  giving  of  the  said  note  to  the  said 
John  Rudge,  well  knew  for  what  cause  and  considera- 
tion the  same  was  so  given,  and  that  the  said  Edward 
Collins,  at  the  time  of  the  sealing  and  delivering  to 
him  of  the  writing  now  brought  here  into  court,  took, 
accepted,  and  received  the  same  of  and  from  the  said 
John  Walker,  Thomas  Walker,  and  Robert  Blantern, 
the  now  defendant,  as  an  indemnity  against  the  afore- 
said note; 

Absque  Hoc  in  Reversed  Form  (fc). — With  this, 
that  the  said  Robert  Blantern  doth  aver,  that  the  said 
supposed  writing  obligatory  now  brought  here  into 
court  was  given  for  such  consideration  as  aforesaid, 
and  no  other  whatsoever ;  and  that  he,  the  said  Robert 
Blantern,  and  the  said  John  Walker  and  Thomas 
Walker  mentioned  in  the  said  supposed  writing  obli- 
gatory, were  not,  nor  were,  nor  was  any  or  either  of 
them,  at  the  time  of  the  making  of  the  aforesaid  note, 
or  at  the  time  of  the  sealing  or  delivery  of  the  said 
supposed  writing  obligatory  to  the  said  Edward 
Collins,  or  at  the  time  of  his  acceptance  of  the  said 
supposed  writing  obligatory,  in  any  wise  indebted  to 
the  said  Edward  Collins,  or  to  the  said  John  Rudge, 
in  any  sum  of  money  or  in  any  other  respect  what- 
soever ; 

Conclusion  of  Law, — And  so  the  said  Robert  Blan- 
tern saith  that  the  said  supposed  writing  obligatory, 
so  made  and  given  by  them,  the  said  Robert  Blantern, 
John  Walker,  and  Thomas  Walker,  for  tlie  cause 
aforesaid,  is  void  in  law; 

Conclusion. — Verification. — And  this  he  is  ready 
to  verify; 
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Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment if  the  said  Edward  Collins  ought  to  have  his 
aforesaid  action  thereof  against  him. 

(g).  Because  of  the  doubt  existing  before  the  decision  of  this 
case  as  to  the  scope  of  the  plea  of  non  est  factum,  and  the  uncer- 
tainty whether,  under  that  plea,  the  unlawful  agreement  underlying 
the  bond  could  be  proved,  defendant  found  it  advisable  to  plead 
the  circumstances  specially,  as  is  done  in  the  second  plea.  This 
mode  of  pleading  has  the  further  advantage  of  so  setting  out  the 
facts  constituting  the  defense  as  to  present  the  question  of  law  upon 
which  the  case  must  necessarily  turn,  and  thereby  securing  the  deci- 
sion of  that  question  upon  the  record  rather  than  at  a  trial  upon 
the  general  issue. 

(A).  Pleading  more  than  one  defense  constitutes  duplicity,  and 
was  not  permitted  at  common  law.  By  Stat.  4  and  5  Anne,  plural 
pleas  were  authorized  to  be  allowed  by  the  court;  and,  at  the  date 
of  this  case,  leave  for  that  purpose  was  actually  asked  and  obtained, 
and  must  be  recited  in  the  record.  In  modern  practice  the  liberty  to 
plead  plural  pleas  is  so  much  a  matter  of  course,  if  not  of  right, 
that  leave  is  not  actually  requested,  and  is  not  usually  recited  to 
have  been  obtained. 

(t).  The  wording  of  this  plea  is,  in  some  passages,  noticeably 
loose  and  sometimes  palpably  ambiguous,  so  much  so  in  fact  as  to 
suggest  that  the  reporter,  upon  whose  authority  these  pleadings  are 
set  out,  has  taken,  in  transcribing  the  record,  some  liberties  with 
the  text.  This  actio  non,  taken  literally,  alleges  that  the  said 
Edward  ought  not  sue  himself  because  he  himself  says  all  that 
follows,  which  certainly  is  not  to  the  advantage  of  Edward.  Com- 
pare what  Chief  Justice  Jeffreys  said  of  Doctor  Busby's  teachings 
in  Rosewell's  case,  10  How.  St.  Trials,  299;  i  Bishop  Crim.  Pro- 
cedure, sec  355. 

(;).  The  bond  is  characterized  as  only  a  "supposed**  writing 
obligatory  because  the  plea  does  not  admit  its  quality  as  a  bond; 
and,  in  such  a  case,  it  would  have  been  better  form  to  say  onerari 
non  instead  of  actio  non:   See  notes  d  and  e  to  Case  XI. 

(fc).  The  absque  hoc  clause  of  a  special  traverse  usually  com- 
mences with  that  phrase,  or  its  English  translation;  but  the  same 
effect  is  occasionally  obtained  by  other  and  equivalent  wording, 
as  here  by  the  expression  "with  this,"  or  by  the  phrase  et  non, 
as  in  Bennet  vs.  Filkins,  i  Wms.  Saund.,  14,  19,  22;  in  that  case 
it  was  argued  that  the  only  proper  words  of  a  special  traverse  arc 
"without  this;"  and  that  "and  not"  was  "no  traverse,  but  a  flat 
negative,"  of  which  it  is  said:    "But  the  court  did  not  pay  much 
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regard  to  this."  Another  substitute  for  the  conventional  form  of 
special  traverse  was  held  bad  on  special  demurrer  in  Pullein  vs. 
Benson,   i   Ld.   Raym.,  249,  356. 

3.  Non  Damnificatus  (l). 

Commencement. — And  for  a  further  plea  in  this 
behalf,  the  said  Robert  Blantern, 

Leave  of  Court. — By  like  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained  according  to 
the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, says, 

Actio  non. — That  the  said  Edward  ought  not  to 
have  his  action  aforesaid  against  him,  because  he 
says, 

Body. — Bond  One  of  Indemnity. — That  the  said  sup- 
posed writing  obligatory  was  given  by  the  said  Robert 
Blantern,  John  Walker,  and  Thomas  Walker  to  the 
said  Edward,  to  wit,  at  Rodenhurst  aforesaid,  to 
indemnify  the  said  Edward  against  a  certain  note  in 
writing  of  the  said  Edward's,  commonly  called  a 
promissory  note,  then,  to  wit,  on  the  said  sixth  day 
of  April,  in  the  year  1765  aforesaid,  to  wit,  at  Roden- 
hurst aforesaid,  given  by  the  said  Edward  Collins  to 
the  said  John  Rudge,  as  for  value  received,  bearing 
date  on  a  certain  day  in  a  certain  year  now  past,  to 
wit,  on  the  day  and  year  last  aforesaid,  whereby  the 
said  Edward  promised  to  pay  to  the  said  John  Rudge 
a  certain  sum  of  money,  to  wit,  three  hundred  and 
fifty  pounds,  as  for  value,  receivcHl,  at  a  certain  time 
thereafter,  to  wit,  one  month  after  the  date  of  the 
said  note;  which  said  note  still  remains  unpaid; 

Non  Damnificatus  est. — And  that  the  said  Edward 
Collins  hath  not  been  in  any  wise  damnified  by  means 
of  the  said  note,  or  of  the  giving  of  the  same; 
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Conclusion. — Verification. — ^And  this  the  said  Rob- 
ert Blantern  is  ready  to  verify ; 

Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment if  the  said  Edward  ought  to  have  his  aforesaid 

action  thereof  against  him.  ^         ^ 

^  John  Glynn. 

RepilcatloD.      To  First  Plea:    Similiter. 

And  the  said  Edward  Collins,  as  to  the  said  plea 
of  the  said  Robert  by  him  first  above  pleaded  in  bar, 
and  whereof  he  hath  put  himself  upon  the  country, 
says,  that  he,  the  said  Edward,  doth  the  same  likewise. 

Demurrer.        To  Second  Plea. 

And  the  said  Edward,  as  to  the  said  plea  of  the 
said  Robert  by  him  secondly  above  pleaded  in  bar, 
says  that  he,  by  reason  of  anything  by  the  said  Robert 
above  in  that  plea  alledged,  ought  not  to  be  barred 
from  having  and  maintaining  his  said  action  against 
the  said  Robert,  because  he  says  that  the  same  plea, 
in  manner  and  form  as  the  same  is  above  pleaded,  and 
the  matters  therein  contained,  are  not  sufficient  in 
law  to  bar  the  said  Edward  from  having  his  said 
action  against  the  said  Robert;  to  wliich  said  plea,  in 
manner  and  form  above  pleaded,  the  said  Edward 
Collins  hath  no  need,  nor  is  he  bound  by  the  law  of 
the  land,  in  any  manner  to  answer;  and  this  he  is 
ready  to  verify;  wherefore,  for  want  of  a  sufficient 
plea  in  this  behalf,  the  said  Edward  Collins  prays 
judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  occasion  of  the  detaining  tliat  deT)t,  to  be 
adjudged  to  him.  ^  ^^^^^^ 

[A  like  demurrer  in  like  form  to  the  third  plea,  and 
joinder  in  demurrer.] 
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Continuance  (m). — Curia  Advisari  Vult. — ^And 
because  the  justices  here  will  advise  of  and  upon  the 
premisses  before  that  they  give  judgment  thereupon, 

Dies  Datus, — Day  is  given  to  the  parties  aforesaid 
here  until  the to  hear  their  judgment  there- 
upon, for  that  the  said  justices  here  are  not  as  yet 
ready  to  give  judgment  thereon; 

Venire. — ^And  in  order  to  try  the  issue  between  the 
parties  aforesaid  above  joined  to  be  tried  by  the  coun- 
try, the  sheriff  is  commanded  that  he  cause  to  come 
here,  in  eight  days  of  the  Purification  of  the  Blessed 
Mary,  etc.,  by  whom.,  etc.,  and  who  neither,  etc.,  to 
recognize,  etc.,  because  as  well,  etc.  (n). 

(/).  A  plea  like  this  was  held  bad  upon  demurrer  in  Mease  vs. 
Mease,  Cowper,  47,  the  rule  being  that,  where  a  bond  is  conditioned 
for  the  payment  of  a  sum  certain,  nothing  dehors  the  bond  can 
be  pleaded  to  show  that  it  is  an  indemnity  bond ;  and  so  are  Holmes 
zs,  Rhodes,  i  Bos.  &  P.,  638;  Martin  vs.  Court,  2  T.  R.,  640;  and 
see  as  to  how  non  datnnificatus  should  be  pleaded.  Cutler  vs.  South- 
ern, I  Wms.  Saund.,  116,  Case  III,  infra. 

(m).  After  the  parties  had  once  appeared  and  commenced  plead- 
ing, they  were  supposed  to  be  continuously  in  court  either  to  urge 
their  respective  contentions  or  to  hear  the  judgment  of  the  court,  the 
entire  proceeding  being  contemplated  as  a  single  transaction,  and 
having  been,  in  the  days  of  oral  pleading,  often  actually  accom- 
plished at  once  session  of  the  court.  It  was,  afterwards,  found 
necessary  in  most  instances  to  suspend  the  proceeding  from  time 
to  time,  either  because  a  party  needed  time  to  consider  how  he 
should  plead  or  because  the  court  desired  time  for  deliberation  as 
to  its  judgment,  or  for  the  sake  of  trial  by  jury  at  a  future  date. 

The  record  being,  when  complete,  a  continuous  narrative  of  the 
proceeding,  it  was  necessary  that  it  should  show  by  proper  entries 
the  fact  and  the  purpose  of  such  interruptions  in  the  course  of  the 
litigation  and  the  fact  and  the  date  of  the  adjournments;  because 
(i)  otherwise  the  continuity  of  the  narrative  would  be  broken,  and 
(2)  otherwise  the  dismissal  of  the  parties  from  the  presence  of 
the  court,  without  a  day  set  for  their  reappearance,  would,  or 
might,  cause  the  court  to  lose  jurisdiction  over  them. 

Such  entries,  by  which  the  proceedings  were  shown  to  have  been 
interrupted  and  adjourned,  were  called  continuances.     One  kind  of 
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continuance  was  the  imparlance,  the  giving  of  time  for  a  party 
to  plead;  and  another  was  the  curia  advisari  vult,  by  which  the 
court  adjourned  the  cause  in  order  to  consider  what  should  be  its 
judgment:    Perry,   163;   Shipman,   152;   Tyler,  60,  97. 

It  was  the  duty  of  the  plaintiff  to  see  that  the  proper  entries 
were  made  upon  the  roll  to  show  the  continuances ;  and  if,  by  reason 
of  his  failure  in  that  regard,  such  an  entry  was  not  made  when 
necessary,  the  omission  was  a  discontinuance,  whereby  the  cause 
was  deemed  out  of  court  and  was  not  allowed  afterward  to  pro- 
ceed; and  so,  upon  final  demurrer,  the  plaintiff  could  not  have 
judgment,  though  otherwise  entitled  thereto,  if  the  continuity  of 
the  proceedings  appeared  to  be  broken  by  a  discontinuance. 

Iffc  however,  a  verdict  should  be  had  upon  such  a  record,  the 
discontinuance  was  cured,  under  Stat.  32  Henry  VIII;  and  if 
judgment  were  taken  by  default,  the  omission  could  not  be  urged 
after  the  Stat.  4  and  5  Anne:    Tyler,  216;  Shipman^  321. 

Discontinuance,  in  another  but  similar  sense,  is  applied  to  the 
case  where  a  defendant  fails  to  answer  the  whole  of  the  precedent 
pleading,  and  the  plaintiff  replies  to  what  is*  pleaded  but  neglects 
to  sign  judgment  for  the  part  which  is  unanswered.  By  some 
authorities,  the  plaintiff's  action  in  such  case  operates  to  terminate 
the  whole  action;  though  some  courts  refuse  to  follow  this  doc- 
trine: Shipman,  321;  Tyler,  216.  The  rule  as  stated  applies  only 
where  the  plea  does  not  profess  to  answer  the  whole  of  the  plain- 
tiff's demand;  if  the  plea  purports  to  be  a  complete  answer  but  in 
fact  is  not  such,  it  is  only  demurrable ;  so  in  Lawe  vs.  King,  i  Wms. 
Saund.,  76,  supra,  Case  I,  demurrer  is  taken  because  the  plea  does 
not  respond  to  the  averment  of  vi  et  armis;  and  in  Hawe  vs.  Plan- 
ner, I  Wms.  Saund.,  13,  an  action  for  assault  and  battery,  demurrer 
was  taken  to  a  plea  justifying  the  assault  upon  suggestion  that  it 
did  not  justify  the  battery;  and  so  is  Tippet  vs.  May,  i  Bos.  &  P., 
411.  This  rule  and  the  distinction  stated  above  are  approved 
in  Hogan  vs.  Ross,  13  How.,  173. 

(n).  Although  the  decision  in  this  case  establishes  that  such 
circumstances  as  those  shown  in  the  second  plea  may  be  pleaded  in 
defense  to  an  action  on  a  bond,  it  must  not  too  hastily  be  inferred 
that  every  agreement  made  in  consideration  of  forbearing  to  prose- 
cute an  offense  or  of  preventing  or  discontinuing  a  criminal  prosecu- 
tion is  void,  or  that  it  may  always  be  shown  that  an  agreement 
sued  upon  is  of  such  nature;  but,  in  any  given  case  judgment 
should  be  suspended  until  the  notes  of  Mr.  Smith,  and  especially 
those  oi  the  American  editor,  to  Collins  vs.  Blantern  have  been 
examined  and  the  distinctions  therein  made  have  been  considered: 
I  Sur.  L.  C,  8th  American  ed.,  pp.  722,  734  et  seq. 
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Collins  vs.  Blantbkn. 

This  case  was  well  argued  last  Hilary  Term  by 
Serjeant  Nares  for  the  plaintiff,  and  Serjeant  Glynn 
for  the  defendant,  and  in  this  term  by  Serjeant  Bur- 
land  for  the  plaintiff,  and  Serjeant  Jephson  for  the 
defendant. 

On  the  side  of  plaintiff  it  was  insisted  that  the  con- 
dition of  the  bond  being  singly  for  the  payment  of 
a  sum  of  money,  the  bond  is  good  and  law^ful;  and 
that  no  averment  shall  be  admitted  that  the  bond 
was  given  upon  an  unlawful  consideration  not 
appearing  upon  the  face  of  it,  and  therefore  that 
the  special  plea  is  bad;  upon  the  first  argument 
these  cases  were  cited  for  the  plaintiff:  Carth., 
252;  Comb.  121,  Thompson  vs.  llarvey;  Lady  Down- 
ing vs.  Chapman,  C.  B.  Mich.  6  Gteo.  2  (now  depend- 
ing in  error  in  B.  R.)  5  1  Leon.  73,  203;  Jenk.  106; 
Carth.  300;  Comb.  245;  Empson  vs.  Bathurst,  1  Mod. 
35;  Hutton  52;  Vent.  331;  Cro.  Jac.  248. 

For  the  defendant  it  was  insisted,  that  the  aver- 
ni<»nt  of  the  wicked  and  unlawful  consideration  of 
giving  the  bond  might  well  be  pleaded,  although  it 
doth  not  appear  upon  the  face  of  the  deed;  and  that 
anything  which  shows  an  obligation  to  be  void  may 
well  be  averred,  although  it  doth  not  appear  on  the 
face  of  the  bond,  as  dm^css:  that  it  was  delivered  as 
an  escrow  to  be  delivered  upon  a  certain  condition 
to  the  obligee:  infancy,  coverture,  or  upon  a  simoni 
acal  contract,  rnaintcnancc,  etc.;  and  although  it  is 
said  there  is  a  difference  between  bonds  being  void 
at  common  law  and  by  statute,  yet  it  is  otherwise, 
for  the  common  law  was  originally  by  statutes  which 
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are  not  now  in  being;  the  general  rule,  that  you  can- 
not plead  any  matter  dehors  the  deed,  doth  not  apply 
to  this  case ;  the  true  meaning  of  that  rule  is,  that  you 
cannot  allege  anything  inconsistent  with  and  con- 
trary to  the  deed,  but  you  may  allege  matter  con- 
sistent with  the  deed ;  the  bond  in  the  present  case  is 
for  the  payment  of  money.  The  plea  admits  this, 
and  the  averment  alleges  upon  what  consideration 
that  money  was  to  be  paid,  and  therefore  is  not  incon- 
sistent or  contradictory  to  the  condition  of  the  bond; 
this  rule  of  pleading,  applied  to  the  cases  of  simony, 
duress,  coverture,  infancy,  etc.,  is  on  the  side  of  the 
defendant  in  this  case.  In  bonds  not  to  follow  a  trade 
the  defendant  may  aver  the  consideration  to  avoid 
the  bond.  Downing  vs.  Chapman  is  not  like  this  case; 
that  was  an  avermen^  contradictory  to  the  condition 
of  the  bond,  and  amountcnl  to  a  defeasan(*e ;  the  pres- 
ent consideration  is  consistent  witli  tlie  condition, 
which  is  for  payment  of  money,  and  only  shows  the  bad 
consideration  upon  which  the  money  was  to  be  ])aid. 
Upon  the  first  argument  the  lord  chief  justice  broke 
the  case,  and  said  that  this  was  very  diflFerent  from 
the  case  of  Lady  Downing  r.<f.  Chapman,  and  there- 
fore he  would  consider  it  wholly  independent  tliereof ; 
and  said,  as  he  was  then  advised,  he  thought  there 
was  no  difference  between  an  act  being  void  by  statute 
or  the  common  law,  that  the  principle  the  judges  here- 
tofore have  gone  upon  for  making  the  distinctions 
(in  the  books)  is  not  a  sound  one;  for  wherever  the 
bond  is  void  at  law  or  bv  statute,  vou  mav  show 
how  it  is  void  by  plea,  and  that  in  truth  it  never 
had  any  legal  existence.  That  the  statute  law  is  the 
will  of  the  legislature  in  writing;  the  common  law  is 
nothing  else  but  statutes  worn  out  hy  time:  all  our 
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law  began  by  consent  of  the  legislature,  and  whether 
it  is  noV  law  by  usage  or  writing,  it  is  the  same  thing; 
a  statute  says  such  a  thing  shall  be  avoided  by  plea; 
why  therefore  may  not  a  deed  executed  upon  a  con- 
sideration against  the  common  law  be  avoided  by 
plea?  In  duress,  simony,  infancy,  coverture ,  etc.,  the 
plea  discloses  that  in  truth  there  never  was  any  obli- 
gation. The  principle  upon  which  courts  of  justice 
must  go  is,  to  enforce  the  performance  of  contracts 
not  injurious  to  society;  and  it  would  be  absurd  to 
say  that  a  court  of  justice  shall  be  bound  to  enforce 
contracts  injurious  to  and  against  the  public  good. 
No  man  shall  come  into  a  court  and  say,  "Give  me  a 
sum  of  money  which  I  desire  to  have  contrary  to 
law;"  there  can  be  no  doubt  but  that  the  com- 
pounding a  prosecution  for  wilful  and  corrupt 
perjury  is  a  very  great  offense  to  the  public, 
and  whether  it  was  between  some  persons  who 
are  strangers  to  this  action,  it  is  not  material. 

Bathurst,  justice  (upon  the  breaking  this  case), 
said  that  the  case  of  Lady  Downing  vs.  Chapman  was 
not  like  it. 

Gould,  justice  (upon  the  breaking  this  case),  said 
that  he  differed  with  the  rest  of  the  court  in  the 
judgment  given  in  Lady  Downing  vs.  Chapman,  and 
that  upon  the  whole  of  that  case  he  thought  the  aver- 
ment that  the  bond  there  given  was  upon  a  wicked 
consideration,  ought  to  have  been  admitted;  he  said 
that  if  this  case  at  bar  had  been  upon  a  simple  con- 
tract, the  court  would  not  have  hesitated  a  moment, 
but  would  have  given  judgment  that  it  was  bad; 
and  shall  the  court  sanctify  a  deed  made  upon  a 
wicked  consideration  because  it  is  sealed?  To  have 
a  deed  which  ought  to  be  to  a  man's  good  turned  to 
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evil  purposes  he  thought  very  wrong,  and  that  there 
was  no  distinction  whether  a  deed  be  void  at  law  or 
by  statute. 

Upon  the  second  argument  of  the  case  at  bar  in 
this  term,  the  lord  chief  justice  delivered  the  opinion 
of  the  whole  court  (and  pronounced  judgment  for 
the  defendant)  to  the  following  effect. 

Lord  Chief  Justice  Wilmot:  Four  questions  are 
to  be  considered. 

First — Whether  it  doth  not  appear  from  the  facts 
alleged  in  the  second  plea,  that  the  consideration  for 
giving  the  bond  is  an  illegal  consideration? 

Second — Whether  a  bond  given  for  an  illegal  con- 
sideration is  not  clearly  void  at  common  law  ah  initio? 

Third — Supposing  the  bond  is  void,  whether  the 
facts  disclosed  in  the  plea  to  show  it  void  can  by  law 
be  averred  and  specially  pleaded? 

Fourth — If  they  can  be  pleaded :  then  whether  this 
second  plea  is  duly,  aptly,  and  properly  pleaded? 

1.  As  to  the  first  question,  it  hath  been  insisted  for 
the  plaintiff  that  he  was  not  privy  to  the  bargain, 
and  agreement,  so  as  to  him  there  appears  to  be  noth- 
ing illegal  done  by  him.  But  we  are  all  clearly  of 
opinion,  that  the  whole  of  the  transaction  is  to  be 
considered  as  one  entire  agreement ;  for  the  bond  and 
note  are  both  dated  upon  the  same  day,  for  payment 
of  the  same  sum  of  money  on  the  same  day ;  the  man- 
ner of  the  transaction  was  to  gild  over  and  conceal 
the  truth;  and  whenever  courts  of  law  see  such 
attempts  made  to  conceal  such  wicked  deeds,  they 
will  brush  away  the  cobweb  varnish,  and  show  the 
transactions  in  their  true  light.  This  is  an  agree- 
ment to  stifle  a  prosecution  for  wilful  and  corrupt  per- 
jury, a  crime  most  detrimental  to  the  commonwealth ; 
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for  it  is  the  duty  of  every  man  to  prosecute,  appear 
against,  and  bring  offenders  of  this  sort  to  justice. 
Many  felonies  are  not  so  enormous  offenses  as  per- 
jury, and  therefore  to  stifle  a  prosecution  for  perjury 
seems  to  be  a  greater  offense  than  compounding  some 
felonies.  The  promissory  note  was  certainly  void; 
what  right,  then,  hath  the  plaintiff  to  recover  upon 
this  bond,  which  was  given  to  indemnify  him  from  a 
note  that  was  void?  They  are  both  bad,  the  consid- 
eration for  giving  them  being  wicked  and  unlawful. 
^  2.  As  to  the  second  point,  we  are  all  of  opinion 
that  the  bond  is  void  oh  initio,  by  the  common  law, 
by  the  civil  law,  moral  law,  and  all  laws  whatever; 
and  it  is  so  held  by  all  writer^  whatsoever  upon  this 
subject,  except  in  one  passage  in  Grotius,  lib.*  2,  cap. 
11,  sect.  9,  where  I  think  lie  is  greatly  mistaken,  and 
differs  from  Puflfendorff,  lib.  3,  cap.  8,  sect.  8,  who, 
in  my  opinion,  convicts  the  doctrine  of  Grotius. 
In  Justin.  Instit.,  lib.  3,  tit.  20,  de  turpi  causa, 
sect.  23.  Quod  turpi  ex  causa  promissum  est, 
vehiti  si  quis  homicidium  vel  sacrilegium  se  facturum 
promittaty  ?ion  valet.  And  Vinnius,  in  his  com- 
mentarv,  carries  it  so  far  as  to  sav,  vou  shall  not 
stipulate  or  promise  to  pay  money  to  a  man  not  to  do 
a  crime,  Si  quis  pecuniam  promiserit  ne  furtum,  aut 
caedem  faceret,  aut  sub  conditione,  si  non  feccrit. 
adhuc  dicendum  stipulationem  nullius  esse  momenti: 
cum  hoc  ipsum  flaqitiosum  est,  pecuniam  pacisci  quo 
flagitio  abstineas.  Dig.  lib.  1,  tit.  5;  Code,  lib.  4,  tit.  7, 
to  the  same  point. 

This  is  a  contract  to  tempt  a  man  to  transgress 
the  law,  to  do  that  which  is  injurious  to  the  com- 
munity :  it  is  void  by  the  common  law ;  and  the  reason 
why  the  common  law  savs  such  contracts  are  void,  is 
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for  the  public  good.  You  shall  not  stipulate  for 
iniquity.  All  writers  upon  our  law  agree  in  this,  no 
polluted  hand  shall  touch  the  pure  fountains  of  jus- 
tice. Whoever  is  a  party  to  an  unlawful  contract, 
if  he  hath  once  paid  the  money  stipulated  to  be  paid 
in  pursuance  thereof,  he  shall  not  have  the  help  of  a 
court  to  fetch  it  back  again;  you  shall  not  have  a 
right  to  action  when  you  come  into  a  court  of  justice 
in  this  unclean  manner  and  recover  it  back.  Procul, 
0!  procul  este  profani.  See  Doct.  &  Stud.,  fo.  12,  and 
chap.  24. 

3.  The  third  point  is,  Whether  this  matter  can  be 
pleaded?  It  is  objected  against  the  defendant  that  he 
has  no  remedy  at  law,  but  must  go  and  seek  it  in  a 
court  of  equity :  I  answer,  we  are  upon  a  mere  point 
of  common  law,  which  must  have  been  a  question  of 
law  long  before  courts  of  equity  exerciscHl  that  juris- 
diction which  we  now  see  them  exercise;  a  jurisdic- 
tion which  never  would  have  swelled  to  that 
enormous  bulk  we  now  see,  if  the  judges  of 
the  courts  of  common  law  had  been  anciently  as 
liberal  as  they  had  been  in  later  times:  to  send  the 
defendant  in  this  case  into  a  court  of  equity  is  to  say 
there  never  was  any  remedy  at  law  against  such  a 
wicked  contract  as  this  is:  we  all  know  when  the 
equity  part  of  the  Court  of  Chancery  began.  I  should 
have  been  extremely  sorry  if  this  case  had  been  with- 
out remedy  at  common  law.  Est  boni  judicis  ampliarr 
jurisdictionem :  and  I  say,  est  boni  ampliare  justi- 
tiam;  therefore,  whenever  such  cases  as  this  come 
before  a  court  of  law,  it  is  for  the  public  good  that  the 
common  law  should  reach  them  and  give  relief.  1 
have  always  thought  that  formerly  there  was  too  con- 
fined a  way  of  thinking  in  the  judges  of  the  common- 
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law  courts,  and  that  courts  of  equity  have  risen  by 
the  judges  not  properly  applying  the  principles  of 
the  common  law,  being  too  narrowly  governed  by 
old  cases  and  maxims,  which  have  too  much  prevented 
the  public  from  having  the  benefit  of  the  common  law. 
It  is  now  objected  as  a  maxim,  that  the  law  will  not 
endure  a  fact  in  pais  dehors  a  specialty  to  be  averred 
against  it,  and  that  a  deed  cannot  be  defeated  by 
anything  less  than  a  deed,  and  a  record  by  a  record, 
and  that  if  there  be  no  consideration  for  a  bond,  it  is 
a  gift.  I  answer,  that  the  present  condition  is  for  the 
payment  of  a  sum  of  money,  but  that  payment  to  be 
made  was  grounded  upon  a  vicious  consideration, 
which  is  not  inconsistent  with  the  conditions  of  the 
bond,  but  strikes  at  the  contract  itself  in  such  a  man- 
ner as  shows  that,  in  truth,  the  bond  never  had  any 
legal  entity,  and  if  it  never  had  any  being  at  all,  then 
the  rule  or  maxim  that  a  deed  must  be  defeated  by  a 
deed  of  equal  strength  doth  not  apply  to  this  case. 
The  law  will  legitimate  the  showing  it  void 
db  initiOf  and  this  can  only  be  done  by  plead- 
ing. Nothing  is  due  under  such  a  contract; 
then  the  law  gives  no  action,  the  debitum  never 
existed;  as  much  as  if  it  had  been  said  it  shall  be 
void  because  there  is  no  debt;  but  if  this  wicked  con- 
tract be  not  pleadable,  it  will  be  good  at  law,  be 
sanctified  thereby,  and  have  the  same  legal  operation 
as  a  good  and  an  honest  contract,  which  seems  to  be 
most  unreasonable  and  unrighteous,  and  therefore, 
unless  I  am  chained  down  by  law  to  reject  this  plea, 
[  will  admit  it,  and  let  justice  take  place.  What 
strange  absurdity  would  it  be  for  the  law^  to  say  that 
this  contract  is  wucked  and  void,  and  in  the  same 
breath  for  the  law  to  say.  You  shall  not  be  permitted 
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to  plead  the  facts  which  clearly  show  it  to  be  wicked 
and  void!  I  am  not  for  stirring  a  single  pebble  of 
the  common  law ;  and  without  altering  the  least  tittle 
thereof,  I  think  it  is  competent,  and  reaches  the  case 
before  us.  For  my  own  part,*!  think  all  the  cases 
upon  acts  of  parliament,  with  respect  to  making 
bonds,  etc.,  void,  do  warrant  the  receiving  this  plea 
and  averment;  there  is  no  direction  in  such  acts  of 
parliament  given  for  the  form  and  manner  of  plead- 
ing in  those  cases;  the  end  directs  and  sanctifies  the 
means;  I  think  there  is  no  difference  between  things 
made  void  by  act  of  parliament  and  things  void  by 
the  common  law:  statute  law  and  common  law  both 
originally  flowed  from  the  same  fountain,  the  legis- 
lature :  I  am  not  for  giving  any  preference  to  either ; 
but  if  to  either,  I  should  be  for  giving  it  to  the  com- 
mon law.  If  there  had  ever  been  any  idea  or  imagina- 
tion, that  such  a  contract  as  this  could  have  stood 
good  at  common  law,  surely  the  legislature  would 
have  altered  it.  There  has  been  a  distinction  men- 
tioned between  a  bond  being  void  by  statute,  and  at 
common  law,  and  it  is  said,  that  in  the  first 
case  if  it  be  bad  or  void  in  any  part,  it  is 
void  in  toto ;  but  that  at  common  law  it  may  be  void 
in  part,  and  good  in  part,  but  this  proves  nothing 
in  the  present  case.  The  judges  formerly  thouglit  an 
act  of  parliament  might  be  eluded  if  they  did  not 
make  the  whole  void,  if  part  was  void.  It  is  said,  the 
statute  is  like  a  tyrant;  where  he  comes  he  makes  all 
void;  but  the  common  law  is  like  a  nursing  father — 
makes  only  void  that  part  where  the  fault  is,  and  pre- 
serves the  rest.  1  Mod.,  35,  36.  The  case  of  a  sirao- 
niacal  contract  may  be  reached  by  a  plea;  this  proves 
the  contract  in  the  present  case  to  be  avoided  at  com- 
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mon  law.  The  two  cases  in  Leon.  I  set  one  against  the 
other,  and  lay  no  stress  upon  either;  infancy,  cover- 
ture,  duress,  etc.,  apply  directly  to  this  case ;  the  plea 
shows  a  fact,  which,  if  true,  the  bond  never  had  any 
legal  existence  at  all ;  as  to  a  bond  being  a  gift,  tliat 
is  to  be  repelled  by  showing  it  was  given  upon  a  bad 
consideration ;  you  may  thereby  repel  the  presumption 
of  donation.  It  has  been  objected,  that  the  admission 
of  such  plea  as  the  present  will  strike  at  securities  by 
'deed;  the  answer  is,  that  such  a  plea,  in  the  case  of 
infancy,  gaming,  duress,  etc.,  etc.,  is  admissible;  what 
is  the  plea  of  non  est  factum?  Ninety- nine  in  100 
of  them  are  false; /why,  then,  is  such  a  plea  to  be 
received,  and  not  the  present  plea?  I  see  no  reason 
why.  I  want  no  catse  to  warrant  my  opinion;  it  is 
enough  for  mo  if  there  be  no  case  against  me,  and  I 
think  there  is  not.  In  1  Hen.,  7,  14,  16,  b.,  Brian 
was  then  the  chief  justice,  and  his  opinion  there  is 
founded  upon  what  I  have  now  said:  Brian  says: 
"I  do  not  see  in  any  case  in  the  world  how  a  man  can 
avoid  a  specialty  by  a  fact  concerning  the  same  deed, 
if  so  he  that  the  deed  was  goad  at  the  commence- 
ment.^' But  the  present  deed  was  never  good. 
Moore,  564,  is  a  simoniacal  contract  pleaded 
to  a  bond,  which  was  held  a  bad  plea,  because 
simony  was  not  then  considered  as  contrary  to  our 
law;  but  at  this  day,  simony  being  against  our  law, 
feuch  a  plea  would  be  good.  The  case  in  Comb.,  121, 
is  nothing  but  an  obiter  dictum,  of  a  judge,  to  which 
I  pay  very  little  regard. 

4.  As  to  the  fourth  point,  I  think  the  plea  is  rightly 
pleaded,  and  concludes  very  properly  in  saying,  "And 
SO  the  said  bond  is  void."  It  seems  to  me  that  non 
est  factum  (»ould  not  have  been  properly  said  at  the 
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conclusion  of  this  plea  after  the  special  matter  before 
alleged ;  non  est  factum  means  nothing  but  that  "I  did 
not  seal  and  deliver  the  bond."  And  why  non  est 
factum  may  be  pleaded  by  a  feme  covert  I  do  not 
clearly  see  the  reason,  unless 'the  law  unites  the  hus- 
balnd  and  wife  so  closely,  that  it  considers  them  as 
one  and  the  same  person,  so  that  she,  without  the  hus- 
band, cannot  execute  the  deed.  If  two  be  jointly 
bound  and  only  one  sued,  he  cannot  plead  non  est 
factum^  but  ought  to  plead  that  another  was  bound 
with  him.  5  Kep.,  119,  a,  b.  It  is  fair  to  tell  the 
party  what  is  your  defense,  upon  what  point  you 
put  your  case;  I  think  the  right  way  is  to  conclude 
the  plea  as  it  is.  And  so  the  said  writing  obligatory 
is  void,  et  hoc,  etc.j  and  so  pray  judgment  if  the  plain- 
tiff ought  to  have  his  action,  etc.,  and  do  not  see 
how  he  could  say  non  est  factumy  when  he  sealed  the 
deed;  but  supposing  the  plea  might  have  been  more 
aptly  concluded,  yet  it  is  well  enough  upon  a  general 
demurrer,  as  this  is,  and  we  are  all  of  opinion  that 
judgment  may  be  for  the  defendant;  that  the  aver- 
ment pleaded  is  not  contradictory,  but  explanatory 
of  the  condition ;  that  the  bond  was  void  ah  initio,  and 
never  had  any  existence.  Judgment  for  the  defendant 
per  totam  curiam. 

5 
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CASE  III. 

Cutler  vs.  Southern. 

1  Wins.  Saund.,  113 ;  in  the  Exchequer,  1667. 

Debt  on  Bond. — Plea  of  Performance — Departure  in 

Rejoinder. 

Statement. — ^The  defendants,  Southern  and  Hulker,  being 
indebted  to  one  Cook  in  the  sum  of  £103  loy.,  requested  the 
present  plaintiffs,  Cutler  and  Purse,  to  guaranty  the  debt.  This 
Cutler  and  Purse  agrreed  to  do  on  condition  that  they  should 
be  indemnified  against  any  suits  to  be  brought  or  other  annoy- 
ance to  be  occasioned  by  Cook,  and  Southern  and  Hulker  assented 
to  that.  Accordingly,  these  plaintiffs  gave  Cook  their  bond  for 
£103  los.,  and  Southern  and  Hulker  executed  their  bond  to 
plaintiffs,  in  the  penalty  of  £400,  conditioned  to  be  void  if  the 
said  obligors  should  keep  Cutler  and  Purse  harmless  and  indem- 
nified from  all  suits  and  other  forms  of  molestation  proceeding  from 
Cook. 

Afterward,  in  February,  1666,  Cook  sued  Cutler  and  Purse  on 
their  bond,  and,  as  he  threatened  to  have  them  arrested,  those  gentle- 
men were  much  discomposed  in  mind  and  subjected  to  some  prac- 
tical inconvenience  through  fear  of  imprisonment.  Having,  as  it 
would  seem,  placated  Cook,  they  bring  this  action  against  Southern 
and  Hulker  on  the  bond  of  indemnity  given  by  the  latter  persons. 

The  suit  is  brought  in  the  Exchequer  and  so  stated  as  to  appear 
within  the  enlargement  of  that  court's  jurisdiction,  which  was 
accomplished  by  using  the  fiction  that  the  plaintiffs  were  debtors 
to  the  King.  The  proceeding  is  by  bill,  instead  of  declaration,  which 
is  accounted  for  in  note  a,  infra. 

The  bill,  which  the  present  editor  takes  the  liberty  of  inaccurately 
calling  the  declaration,  recites  the  bond  and  goes  for  the  full  pen- 
alty, after  the  manner  stated  in  note  c  to  Case  XI,  infra. 

Defendants,  by  oyer,  put  the  condition  of  the  bond  upon  the 
record,  and  then  plead  performance  of  that  condition,  whereby  if 
the  plea  is  true,  they  avoid  the  penalty. 

Replication  is,  that  Cook  sued  and  otherwise  annoyed  the  plaintiffs. 

To  this  defendants  rejoin  that  they  were  not  apprised  of  Cook's 


Vu8c  III — Cutler  vs.  Southern.  '  51 

alleged  conduct,  and,  if  they  had  been,  they  would  have  seen  to  it 
that  plaintiffs  were  properly  protected. 
To  this  is  a  general  demurrer  and  joinder  in  demurrer. 

Memorandum. 

London,  to  wit :  Be  it  remembered,  that  heretofore, 
to  wit,  in  Easter  term  last  past,  William  Cutler  and 
Nicholas  Purse  (a),  debtors  of  our  lord  the  now  king, 

■ 

came  before  the  barons  of  his  Exchequer  at  West- 
minster, by  Richard  Ogden  their  attorney,  and  then 
brought  here  into  court  their  certain  bill  against  Wil- 
liam Southern,  late  of  Hoth,  in  the  county  of  Lincoln, 
gentleman,  and  James  Hulker,  late  of  the  parish  of 
St.  Paul,  Covent  Garden,  in  the  county  of  Middlesex, 
taylor,  otherwise  called  William  Southern,  of  Hoth, 
in  the  county  of  Lincoln,  gentleman,  and  James 
Hulker,  of  St.  Paul,  Covent  Garden,  in  the  county  of 
Middlesex,  taylor,  of  a  plea  of  debt,  the  tenor  of  which 
said  bill  follows  in  these  words,  that  is  to  say, 

Declaration,  or  more  properly.  Bill  (6). 

Commencement. — London,  to  wit:  William  Cutler 
and  Nicholas  Purse,  debtors  of  our  lord,  the  now  king, 
come  before  the  barons  of  his  Exchequer,  on  the 
28th  day  of  May  in  this  term,  by  Richard  Ogden,  their 
attorney,  and  complain  by  bill  against  William  South- 
em,  late  of  Hoth,  in  the  county  of  Lincoln,  gentleman, 
and  James  Hulker,  late  of  the  parish  of  St.  Paul, 
Covent  Garden,  in  the  county  of  Middlesex,  taylor, 
otherwise  called  William  Southern,  of  Hoth,  in  the 
county  of  Lincoln,  gentleman,  and  James  Hulker,  of 
the  parish  of  St.  Paul,  Covent  Garden,  in  the  county 
of  Middlesex,  taylor,  present  here  in  court  the  same 
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day,  of  a  plea  that  they  render  to  them  iOOl.  which 
they  owe  to,  and  unjustly  detain  from  them. 

Body. — Inducement. — For  that  whereas  the  said 
William  Southern  and  James,  on  the  8th  day  of 
March,  in  the  sixteenth  year  of  the  reign  of  our  lord, 
the  now  king,  at  London,  in  the  parish  of  St.  Maryle- 
Bow,  in  the  ward  of  Cheap,  by  their  certain  writing 
obligatory, 

Profcrt. — ^W^hich  the  said  William  Cutler  and 
Nicholas  sealed  with  the  seals  of  the  said  William 
Southern  and  James,  bring  here  into  court,  bearing 
date  the  same  day  and  year  aforesaid,  acknowledged 
themselves  to  be  held  and  firmly  bound  to  the  said 
William  Cutler  and  Nicholas  in  the  said  400Z.,  to  be 
paid  to  them,  the  said  William  Cutler  and  Nicholas 
when  they  should  be  thereunto  required. 

Breach. — Yet  the  said  William  Southern  and  James 
(although  often  required),  have  not,  nor  has  either  of 
them,  rendered  the  said  400Z.  to  the  said  William 
Cutler  and  Nicholas,  or  either  of  them,  but  to  render 
the  same  to  them  have  hitherto  refused,  and  still  do 
refuse. 

CoNCLrsiON. — Ad  Damnum. — To  the  damage  of  the 
said  William  Cutler  and  Nicholas  of  10/. 

Quominus  sufficientes  existunt. — Whereby  the  said 
William  and  Nicholas  are  less  able  to  satisfy  our  said 
lord,  the  now  king,  the  debts  which  they  owe  the  said 
lord,  the  king,  at  his  said  exchequer; 

Production  of  Suit. — And,  therefore,  they  bring 
suit,  etc.  Pledges  to  prosecute,  John  Doe  and  Richard 
Roe. 

(a).  The  original  jurisdiction  of  the  Court  of  Exchequer  as  a 
lr*w  court,  was  limited  to  cases  concerning  the  revenues  of  the 
crown.     In   such  cases  there  was  no  proceeding  by  original  writ. 
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because  the  King  was  always  the  plaintiff.  In  many  instances, 
when  a  debtor  of  the  King  was  prosecuted  for  default  in  payment, 
the  defense,  or  excuse,  was  set  up  that  a  third  party  was  indebted 
to  the  defendant  and  would  not  pay  him,  whereby  the  defendant 
was  the  less  able  to  pay  the  King,  quotninus  suMciens  existit,  as  the 
phrase  was.  Whereupon,  the  court  had,  or  assumed,  authority  to 
compel  the  debtor  of  the  King's  debtor  to  pay  the  debt  alleged. 

In  course  of  time,  with  the  increase  of  population,  of  commerce, 
and  of  the  resulting  litigation,  the  volume  of  business  having 
become  too  great  for  the  Common  Pleas,  advantage  was  taken  of 
this  practice  of  the  Exchequer  to  bring  in  that  court  actions  which 
were  within  the  proper  jurisdiction  of  the  other,  the  expansion 
of  the  jurisdiction  of  the  Exchequer  being  accomplished  by  a  fiction 
similar  to  that  employed  for  a  like  purpose  in  the  King's  Bench: 
note  a,  Case  I,  supra.  The  plaintiff,  upon  a  fictitious  suggestion 
that  he  was  a  debtor  to  the  King,  would  file  a  bill  in  the  Exchequer, 
showing  the  defendant  liable  to  him  on  some  cause  of  action,  and 
alleging  himself  for  that  reason  the  less  able  to  discharge  his  own 
obligation  to  the  King.  Thereupon,  the  alleged  debtor  of  the 
plaintiff  would  be  arrested,  or  otherwise  obliged  to  appear,  and 
would  make  his  defense  as  against  the  plaintiff.  In  the  original 
practice,  the  plaintiff  was  in  fact  liable  on  some  account  to  the 
crown.  In  later  cases,  no  such  ground  of  jurisdiction  existed,  but 
defendants  were  willing  to  try  their  cases  in  the  Exchequer  or 
had  no  interest  to  show  the  falsity  of  the  suggestion  of  indebt- 
edness to  the  King;  so  that  by  degrees  the  trial  of  such  cases  in 
the  Exchequer  grew  to  be  regarded  as  regular  and  proper.  After 
the  jurisdiction  thus  extended  had  become  established  by  the  acqui- 
escence of  the  early  defendants  and  the  connivance  of  the  judges, 
the  court  would  not  permit  the  fiction  to  be  traversed :  Gray  vs. 
SidnefF,  3  Bos.  &  P.,  398;  and  anybody,  whether  in  fact  in  debt 
to  the  crown  or  not,  could  bring  any  personal  action  in  the 
Exchequer:   3  Bl.  Comm.,  44,  286;  Tyler,  40,  81;  Perry,  35,  154. 

(fr).  As  the  proceeding  is  upon  the  theory  that  the  plaintiffs  arc 
privileged  to  sue  in  this  court  by  reason  of  their  being  debtors  to 
the  King,  they  begin,  not  by  filing  a  declaration,  but  by  exhibiting 
to  the  court  their  bill.  As  the  bill  is  in  substance  and  effect  the 
equivalent  of  a  declaration,  and  is  identical  also  in  form  except  that 
it  does  not  recite  an  original  writ,  there  being  none,  in  these 
notes  the  initial  pleading  is  referred  to  as  the  declaration,  a  sacri- 
fice of  technical  accuracy  to  uniformity  of  terms. 


54  Cd^e  III — Cutler  vs.  Southern. 

Plea. 

Commencement. — Imparlance. — And  now  at  this 
day,  to  wit,  on  the  morrow  of  the  Holy  Trinity,  in  this 
same  term,  until  which  day  the  said  William  Southern 
and  James  Hulker  had  leave  to  imparl  thereto,  and 
then  to  answer.  Appearance — come  as  well  the  said 
William  Cutler  and  Nicholas  Purse  by  their  said 
attorney,  as  the  said  William  Southern  and  James,  by 
Thomas  Arden^  their  attorney,  and  the  said  William 
Cutler  and  Nicholas  pray  that  the  said  William  South- 
ern and  James  may  answer  them  in  the  premises. 
Defense. — And  thereupon  the  said  William  Southern 
and  James  defend  the  wrong  and  injury  when,  etc. 

Body. — Oyer  Craved. — And  pray  oyer  of  the  said 
writing  obligatory,  and  it  is  read  to  them,  etc. ;  they 
also  pray  oyer  of  the  condition  of  the  said  writing 
obligatory,  and  it  is  read  to  them  in  these  words,  to 
wit, 

Oyer  Granted. — "The  condition  of  this  obligation 
is  such,  that  whereas  the  above-named  William  Cutler 
and  Nicholas  Purse,  at  the  special  instance  and  suit 
of  the  said  William  Southern  and  James  Hulker,  do 
stand  bound  and  engaged  to  Thomas  Cook,  of  the  city 
of  London,  gentleman,  for"  an  liundred  and  three 
pounds  ten  shillings,  to  be  paid  the  1st  day  of  May 
next  coming  after  the  date  hereof,  if  the  said  William 
Southern  and  James  Hulker  shall  save,  keep  harmless 
and  indemnified  tlie  said  William  Cutler  and  Nicholas 
Purse,  from  all  troubles,  suits,  inconveniences,  dam- 
ages, and  molestations  of,  from,  and  by  the  said 
Thomas  Cook,  or  any  other  by  his  means  and  procure- 
ment, that  then  this  obligation  to  be  void,  otherwise 
to  stand  in  full  power  and  virtue." 
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Actio  non. — ^Which  being  read  and  heard,  the  said 
William  Southern  and  James  say,  that  the  said 
William  Cutler  and  Nicholas  Purse  ought  not  to  have 
their  action  thereof  against  them,  because  they  say, 

Body. — Performance  of  Condition. — ^That  the  said 
William  Southern  and  James  Hulker,  from  the 
time  of  making  the  said  writing  obligatory 
hitherto,  have  saved  and  kept  harmless  and 
indemnified  the  said  William  Cutler  and  Nicholas 
Purse,  from  all  troubles,  suits,  inconveniences,  dam- 
ages, and  molestations  of,  from,  and  by  the  said 
Thomas  Cook  in  the  said  condition  above  named,  or 
any  othet  by  his  means  or  procurement  (c). 

Conclusion. — Verification. — And  this  they  are 
ready  to  verify. 

Prayer  of  Judgment. — Wherefore  they  pray  judg- 
ment if  the  said  William  Cutler  and  Nicholas  ought 
to  have  or  maintain  their  said  action  thereof  against 
them. 

(r).  Upon  this  plea  of  performance,  Mr.  Serjeant  Williams  thus 
comments : 

"This  general  way  of  pleading  is  bad  upon  special  demurrer,  for 
the  party  ought  regularly  to  show  how  he  has  saved  harmless,  etc., 
that  the  court  may  judge  of  its  sufficiency;  but  it  is  only  form 
and  therefore  good  if  the  plaintiff  pleads  over  or  demurs  generally. 
And  from  the  report  of  the  principal  case  [t.  e.,  this  case]  in 
I  Levinz,  194,  it  appears  that  this  objection  was  taken  to  the  plea, 
but  held  by  the  court  to  be  aired  by  the  replication."  (i  Wms. 
Saund.,  116,  note  i,  where  see  these  observations  much  extended, 
with  citation  of  numerous  authorities.) 

See  also  Hayman  vs.  Gerrard,  i  Saund.,  103;  i  Chitty  PI.,  585; 
Perry,  373;  Tyler,  305;   Shipman,  419. 

Replication. 

Precludi  non. — And  the  said  William  Cutler  and 
Nicholas  say  that  they,- by  anything  before  alleged, 
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ought  not  to  be  barred  from  having  their  said  action, 
because  they  say  that, 

Body. — Bond  to  Cook. — Before  the  time  of  making 
the  writing  obligatory  above  specified  in  the  said 
declaration,  to  wit,  on  the  1st  day  of  October,  in  the 
sixteenth  year  of  the  reign  of  our  lord  the  now  king, 
at  London  aforesaid,  in  the  parish  and  ward  afore- 
said the  said  William  Cutler  and  Nicholas,  at  the 
special  instance  and  request  of  the  said  William 
Southern  and  James,  by  their  writing  obligatory, 
sealed  with  their  seals,  became  bound  to  Thomas 
Cook,  mentioned  in  the  said  condition,  in  the 
penal  sum  of  200Z.  with  a  condition  for  payment 
of  103/.  at  a  certain  day,  specified  in  the  said  condi- 
tion, then  to  come  and  now  past. 

Breach. — Plaintiffs  were  Sued  and  Annoyed  hy 
Cook. — And  for  that  ( d )  the  said  103Z.  were  not  paid 
to  the  said  Thomas  Cook,  on  the  said  day  mentioned  in 
the  said  condition,  he  the  said  Thomas  Cook  after- 
wards, to  wit,  on  the  12th  day  of  February,  in  the 
eighteenth  year  of  the  reign  of  our  lord  the  now 
king  (e),  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  sued  the  said  William  Cutler  and  Nicholas 
at  law  (/),  to  recover  the  said  penal  sum  of  200Z. 
upon  the  said  writing  obligatory  made  as  aforesaid 
by  them  to  the  said  Thomas,  and  endeavored  to  arrest 
the  said  William  Cutler  and  Nicholas  for  the  said 
debt,  whereby  the  said  William  Cutler  and  Nicholas 
durst  not  themselves  transact  their  lawful  business 
through  fear  of  being  arrested  and  imprisoned  for  the 
said  sum  of  200Z. 

Conclusion. — Conclusion    of   Law. — And    so    the 

said     William     Southern     and     James     have     not 

•  saved,  preserved,  and  indemnified  the  said  William 
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Cutler  and  Nicholas  from  all  suits,  inconveniences, 
and  molestations  from  and  by  the  said  Thpmas  Cook, 
according  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory  above  mentioned  in  the 
said  declaration  (g).  Verification. — ^And  this  they  are 
ready  to  verify:  Prayer  of  Judgment. — ^Wherefore 
they  pray  judgment,  and  their  said  debt,  and  also  their 
damages  on  occasion  of  the  detention  of  the  said  debt, 
to  be  adjudged  to  them,  etc. 

(d).  The  Latin  at  this  point,  pro  eo  quod,  translated  "for  that," 
is  made  by  Saunders  in  argument  an  objection  to  the  sufficiency  of 
the  replication,  the  point  being  that  the  statement  as  to  non-payment 
of  the  £103  is  not  an  averment,  but  a  mere  recital,  and  therefore 
not  conformable  to  the  rule  that  all  pleadings  must  be  positive: 
See  note  d  to  Case  IX.  "But,"  says  the  report,  "the  whole  court 
paid  no  regard  to  the  exceptions  taken  to  the  pleading."  From 
which  it  is  inferred  in  the  margin  of  the  report  that,  "Pro  eo  quod 
and  quia  are  proper  words  of  averment,"  1.  e.,  sufficiently  positive 
and  not  mere  expressions  of  recital,  like  "whereas,"  and  such  intro- 
ductory words. 

In  respect  of  participial  expressions,  it  is  settled  that  they  also 
are  words  of  averment  and  not  of  recital.  In  Posterne  vs.  Hanson, 
2  Wms.  Saund.,  59,  60,  "it  was  agreed  by  the  whole  court"  that  the 
phrase,  "the  said  O.  and  R.  having  sufficient  within  the  said 
county,"  was  as  well  as  if  it  had  been,  "that  the  said  O.  and  R. 
did  have  sufficient,  etc,;"  in  support  of  which  additional  authorities 
are  cited  by  Mr.  Serjeant  Williares  in  note  9  to  that  case.  So  is 
Gundersheimer  vs.  Eamshaw,  13  App.  D.  C,  178,  in  which  is  dis- 
tinguished another  ruling  on  the  same  point  in  Foertsch  vs.  Ger- 
muiller,  2  App.  D.  C,  340. 

(e).  The  reign  of  Charles  II  is  computed  from  January  30,  1649, 
the  date  of  the  execution  of  Charles  I,  although  Charles  II  did 
not  actually  obtain  possession  of  the  throne  until  May  in  1660. 
In  argument  of  this  case,  Saunders  sought  to  find  fault  with  this 
replication  on  account  of  a  supposed  discrepancy  between  the 
dates   alleged:    See  the   report,   infra. 

The  argument  for  plaintiffs,  was  that  the  supposed  discrepancy  in 
respect  of  dates  was  cured  by  the  la3ring  of  both  times  under  the 
word  "to  wit,"  silicet,  or  videlicet;  as  to  which  see  the  report. 
infra,  and  note  pp  to  Case  IX,  infra. 
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if).  Properly,  it  should  have  been  shown  when,  where,  in  what 
court,  and  in  what  kind  of  an  action  Cook  had  sued  plaintiffs,  and 
perhaps  also  the  result  of  the  suit.  And,  because  of  the  meager- 
ness  of  averment  on  this  point,  exception  was  taken  to  the  repli- 
cation in  the  argument  reported  below.  But  the  court  held  that 
the  informality  in  this  respect  was  cured,  if  not  by  the  mere 
pleading  over,  at  any  rate  by  the  rejoinder  actually  entered,  in 
which  it  was,  by  implication  at  least,  admitted  that  plaintiffs  had 
been  sued:  S.  C,  reported  by  Levinz,  who  was  of  counsel  for 
plaintiffs:  i  Lev.,  195.  This  seems  to  be  one  of  the  instances  in 
which  matter  omitted  or  defectively  stated  is  supplied  by  a  merely 
implied  admission  in  a  subsequent  pleading :  i  Chitty,  671 ;  note  dd. 
Case  XI,  infra. 

(g).  Although  Saunders  found,  or  affected  to  find,  several 
defects  in  this  replication,  upon  which  he  relied  in  the  argument 
belowf  he  did  not  demur  to  the  replication,  but  instead  entered  a 
rejoinder  which  was  palpably  bad,  and  which  would  assuredly 
draw  a  demurrer  from  the  other  side.  At  the  hearing  on  the  demurrer 
to  the  rejoinder,  Saunders  frankly  abandoned  his  own  last  plead- 
ing and  attacked  the  replication  of  his  adversary,  availing  himself 
of  the  principle  that  a  demurrer  searches  the  record  and  reaches 
back  to  the  first  substantial  error  in  pleading:  note  dd  to  Case  XI, 
infra. 

In  so  proceeding,  Saunders  was  probably  actuated  by  the  con- 
viction that  he  had  no  meritorious  defense,  it  appearing  that  he  did 
not  take  sufficient  interest  in  the  case  to  ascertain  whether  judg- 
ment was  entered  for  or  against  him;  and  he  may  therefore  have 
felt  justified  in  taking  long  chances  and  staking  his  case  upon 
the  supposed  insufficiencies  in  the  replication..  Had  he  demurred 
directly  to  that  pleading,  and  the  court  manifested  a  favorable 
disposition  toward  the  demurrer,  the  plaintiff  would  probably  have 
taken  leave  to  amend,  a  leave  granted  less  readily,  if  granted  at 
all,  after  the  other  side  had  pleaded  over.  Saunders,  by  rejoining, 
held  plaintiff  to  the  replication,  and  could  count  upon  prevailing 
if  the  objections  thereto  were  taken  as  matters  of  substance.  On 
the  other  hand,  if  those  objections  should  be  deemed  matters  of 
form  only,  they  would  be  waived  by  the  entry  of  a  rejoinder:  note  dd 
to  Case  XI.  As  it  turned  out,  the  court  took  the  latter  view 
of  the  objections  and  the  plaintiff  obtained  judgment,  though  the 
first  impression  of  the  court  was  in  favor  of  the  defendant 'on 
matters  of  substance. 

In  Veale  vs.  Warner,  Case  IV,  infra,  Saunders  adopted  the  same 
policy,  and  so  skilfully  was  it  executed  that  he  failed  of  success, 
only  because  the  court  took  stand  against  him  on  moral  grounds. 
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Body. — ^And  the  said  William  Southern  and  James 
say,  that,  if^they  had  received  any  notice  that  the  said 
William  Cutler  and  Nicholas  had  been  damnified, 
they,  the  said  William  Southern  and  James,  would 
then  have  kept  the  said  William  Cutler  and  Nicholas 
indemnified.  But  the  said  William  Southern  and 
James  say  that  they  had  not  any  notice  of  the  damni- 
fication of  the  said  William  Cutler  and  Nicholas  (ft) ; 
and  this  they  are  ready  to  verify:  Wherefore,  they 
pray  judgment,  and  that  the  said  William  Cutler  and 
'Nicholas  may  be  barred  from  having  their  said  action, 
etc.  (i). 

A  general  demurrer,  and  a  joinder  in  demurrer. 

(h).  This  rejoinder  is  what  it  was  called  in  the  argument, 
"a  plain  departure,"  the  plea  being  that  defendants  had  saved  plain- 
tiffs harmless,  and  the  rejoinder  admitting  that  plaintiffs  had  suf- 
fered harm  but  falling  back  on  the  ground  that  defendants  had 
had  no  notice  of  the  fact;  "and  so  was  the  opinion  of  the  whple 
court."    As  to  departure,  see  Shipman,  472;  Perry,  403;  Tyllr,  354. 

In  note  3  to  the  report  of  this  case,  Mr.  Serjeant  Williams  says: 

"But  since  the  statute  4  and  5  Anne,  c.  16,  this  is  matter  of 
form,  and  is  therefore  good  unless  specially  demurred  to." 

But  in  his  note  i  to  Richards  vs.  Hodges,  2  Wms.  Saund.,  83, 
the  same  learned  commentator  admits  an  error  in  this  statement,, 
and  says: 

"A  departure  in  pleading  seems  to  be  matter  of  substance  and 
bad  upon  a  general  demurrer  *  *  ♦.  Therefore,  the  reader  is 
requested  to  correct  that  part  of  note  3  to  Cutler  vs.*  Southern  in 
which  it  is  said,  etc. 

"However,  the  only  mode  of  taking  advantage  of  a  departure  is 
by  demurrer;  for  if  the  defendant,  instead  of  demurring,  take  issue 
upon  a  replication  containing  a  departure,  and  it  be  found  against 
him,  the  court  will  not  arrest  the  judgment."  So  are  i  Chitty  Pl.» 
648;  Stems  vs.  Patterson,  14  Johnson,  132;  Andrus  vs.  Waring,^ 
20  Johns.,  160;   Shipman,  477. 

A  departure  may  also  be  committed  by  a  plaintif  in  so  declaring 
as  to  show  a  right  of  recovery  upon  one  point  or  principle  of  law,. 
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and  then  in  his  replication  so  pleading  as  to  put  his  action  upon 
some  other  point  or  principle  of  law;  as  by  relying  in  his  declara- 
tion upon  the  common  law  and  setting  up  a  local  custom  in  his 
replication :  Perry,  405 ;  Shipman,  475 ;  Tyler,  356. ,  Where  a  de- 
claration proceeded  upon  the  common  law,  and,  after  the  statute 
of  limitations  had  run  against  the  cause  of  action,  an  amended 
declaration  was  filed  in  which  the  plaintiff's  right  was  asserted 
under  a  local  statute,  the  change  of  ground  in  the  amended  declara- 
tion was  held  to  be  a  departure  and  the  new  claim  barred  by  the 
limitation :    Rwy.   Co.   vs.   Wyler,    158  U.   S.,   285. 

(t).  The  vice  of  this  rejoinder  is  in  the  underlying  assumption, 
that  defendants  were  entitled  to  notice  of  Cook's  actions  before 
they  were  bound  to  indemnify  plaintiffs  against  the  consequences 
thereof.  When  the  matter  alleged  in  the  pleading  lies  more  prop- 
erly in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  the 
declaration  must  state  that  the  defendant  had  notice  thereof,  but  not 
otherwise.  So  if  defendant  contracted  to  do  something  on  the 
performance  of  an  act  by  a  stranger,  notice  need  not  be  averred, 
for  the  defendant  can  find  out  as  readily  as  the  plaintiff  what  the 
stranger  does,  and  when  it  is  done,  and  must  take  notice  at  his 
peril:  i  Chitty  PL,  328;  and  so  where  defendant  is  bound  to 
indemnify  plaintiff  against  the  acts  of  a  stranger:  ibid.,  where  this 
case  is  cited.  But,  where  by  the  terms  of  the  contract,  defendant 
engages  to  do  something  upon  notice  of  something  done,  or  upon 
a  request  made  after  something  done,  then  notice  or  request  must 
be  averred  in  order  to  fix  his  liability.  In  Birks  vs.  Trippett, 
I  Saund.,  32,  when  Saunders  was  endeavoring  to  establish  this 
point,  we  are  told: 

"And  Twysden,  justice,  interrupted  Saunders  and  said  to  him, 
"What  makes  you  labor  so?  The  court  is  of  your  opinion,  and 
the  matter  clear.'" 

In  suing  upon  an  appeal,  bond  it  is  not  necessary  to  aver  that 
the  obligors  had  notice  of  the  failure  of  the  appeal,  or  request  to 
pay  the  damages;  and  a  demurrer  for  want  of  such  averment  is 
frivolous:    Atwood  vs.  Latney,  4  Mackey,  186. 

Cutler  et  al.  vs.  Southern  et  al. 

Debt  on  bond,  dated  the  8th  of  March,  in  the  16th 
year  of  the  reign  of  the  now  king.  The  defendants 
pray  oyer  of  the  condition,  which  recites,  that  whereas 
the  plaintiffs,  at  the  request  of  the  defendants,  stand 
bound  to  Thomas  Cook  for  the  payment  of  108?.  10«. 
upon  the  1st  day  ot  May  next  after  the  date  of  the 
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bond;  if,  therefore,  the  defendants  shall  save,  keep 
harmless,  and  indemnify  the  plaintiffs  from  all 
troubles,  suits,  inconveniences,  damages,  and  moles- 
tations from  or  by  the  said  Cook,  or  any  other  by  his 
means  of  procurement,  then,  etc.  Upon  which  the 
defendants  plead  affirmatively,  that  they  have  saved 
harmless,  etc.  The  plaintiffs  reply,  that  before  the 
time  of  the  making  of  the  bond  brought  into  court, 
to  wit,  on  the  1st  of  October,  in  the  16th  year  afore- 
said, the  plaintiffs,  at  the  request  of  the  defendants, 
by  their  bond  became  bound  to  the  said  Cook  in  200Z. 
upon  condition  for  the  payment  of  103/.  at  a  certain 
day  specified  in  the  same  condition  then  to  come  and 
now  past.  And  for  that  said  103Z.  were  not  paid  to 
the  said  Thomas  Cook  on  the  said  day  in  the  condition 
mentioned;  the  said  Cook  afterwards,  to  wit,  on  the 
12th  of  February,  in  the  18th  year,  at  London,  etc., 
sued  the  said  plaintiffs  at  law  for  the  recovery  of 
the  said  penal  sum  of  2001.  and  endeavored  to  arrest 
them  for  it,  whereby  the  plaintiffs  could  not  go  about 
their  necessary  business  througli  fear  of  being 
arrested.  And  so  the  plaintiffs  say,  that  the  defend- 
ants have  not  saved  tliem  harmless,  etc.  The  defend- 
ants rejoin,  that  they  had  not  any  notice  of  the  said 
damnification ;  and  if  they  had,  thoy  would  have  saved 
the  plaintiffs  harm,  etc.  Upon  which  rejoinder  the 
plaintiffs  demurred. 

And  it  was  argued  for  the  plaintiffs,  that  the 
rejoinder  was  bad  for  two  reasons:  1.  Because  the 
defendants  of  themselves  ought  to  take  notice  of  the 
act  of  a  stranger,  as  Cook  in  this  case  is:  and  the 
plaintiff  has  no  need  to  give  them  notice  of  the  damni- 
fication occasioned  by  Cook.  2.  Because  the  rejoinder 
is  a  departure  from  the  plea  in  bar ;  for  in  the  bar  the 
defendants  plead  that  they  have  saved  harmless  the 
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plaintiffs ;  and  now  in  the  rejoinder  they  confess  that 
they  have  not  saved  harmless ;  but  they  had  not  notice 
of  the  damnification,  which  is  a  plain  departure.  And 
so  was  the  opinion  of  the  court. 

Then  it  was  argued  by  the  defendants  that  the  repli- 
cation was  bad.  And  an  exception  was  taken  to  the 
form,  namely,  that  the  plaintiffs  by  their  replication 
plead,  for  that  the  said  103Z.  were  not  paid,  but  do 
not  positively  aver  that  the  monies  were  not  paid: 
and  that  to  plead  with  a  ^^eo  quocV'  was  bad, the  case  of 
Palms  V8.  Bishop  of  Peterborough  was  put,  where  the 
Bishop,  in  a  quare  impedit,  pleaded  ^^pro  eo  quod/^ 
the  plaintiff's  clerk  did  not  shew  his  letters  missive 
and  orders,  he  refused  to  admit  him  and  adjudged 
bad.  So  in  Goodey  vs.  Michael,  the  defendant 
pleaded  in  trespass,  ^^quia''  the  plaintiff  obstructed 
the  way  with  gates,  he  broke  them,  and  the  pleading 
with  a  ^^quia"  adjudged  bad.  And  in  Dyer,  257.  b. 
*^eo  quod''  is  adjudged  bad  pleading.  Another  excep- 
tion was  taken  to  the  form  of  tlie  replication,  because 
the  plaintiffs  replied  that  Cook  sued  them  at  law,  but 
did  not  shew  in  what  court,  nor  in  what  manner,  he 
sued;  for  the  suing  at  law  is  issuable,  being  the 
breacli  assigned  by  the  plaintiffs  to  take  advantage  of 
the  forfeiture  of  the  obligation. 

Then  as  to  the  matter  in  law,  it  was  argued  for  the 
defendants  that  here  the  plaintiffs  have  assigned  ho 
breach ;  for  the  condition  is,  that  the  plaintiffs  stand 
bound  to  Cook  for  payment  of  one  hundred  and  three 
pounds  ten  shillings  upon  the  first  day  of  May;  and 
here  the  plaintiffs  have  shewn  that  they  were  bound  to 
Cook  in  200?.  penalty  for  the  payment  of  one  hundred 
and  three  pounds,  at  a  certain  day  now  past,  and  it 
was  by  a  bond  dated  after  the  bond  upon  which  the 
plaintiffs  have  brought  their  action;  for  the  bond 
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upon  which  the  plaintiffs  declared  is  made  on  the  8th 
of  March;  in  the  16th  year  of  the  reign  of  the  now 
king,  and  the  condition  recites  that  they  stand  bound, 
therefore  it  shall  be  intended  that  the  bond  to  Cook 
was  then  made;  and  the  bond  to  Cook  mentioned  in 
the  replication,  although  it  be  pleaded  to  be  made 
before,  yet  is  said  to  be  upon  the  1st  day  of  October, 
in  the  16th  year,  which  is  half  a  year  after.  So  that 
the  bond  mentioned  in  the  replication  varies  from  the 
bond  mentioned  in  the  declaration  in  three  particu- 
lars, namely,  1.  In  the  day  of  the  making,  for  one  is 
supposed  to  be  made  at  the  time  of  the  bond  upon 
which  the  plaintiffs  have  brought  tlieir  action,  and 
the  other  half  a  year  after.  2.  In  the  sum  to  b<^  paid, 
for  one  is  for  one  hundred  and  three  pounds  ten  shill- 
ings, and  the  other  is  for  one  hundred  and  three 
pounds  only.  3.  In  the  day  of  payment;  for  one  is 
upon  the  1st  day  of  May,  and  the  other  at  a  certain 
day  now  past,  which  cannot  be  intended  to  be  the 
same  day.  Neither  is  it  averred  that  the  bond  men- 
tioned in  the  replication  was  entered  into  for  the 
proper  debt  of  the  defendants;  and,  therefore, 
although  the  condition  be  general  to  save  harmless 
against  the  said  Cook  from  all  actions,  etc.,  yet  it 
ought  to  have  a  reasonable  intendment.  But  it  would 
be  unreasonable  to  construe  it,  that  the  defendants 
should  save  the  plaintiffs  harmless  from  all  bonds 
which  they  might  afterwards  voluntarily  enter  into 
to  the  said  Cook  for  their  own  proper  debt ;  for  bj^  that 
means  the  plaintiffs  would  take  advantage  of  their 
own  wrong,  which  would  be  unreasonable  and  absurd ; 
but  it  ought  to  be  construed  that  the  defendants 
should  save  the  plaintiffs  harmless  from  all  actions, 
etc.,  for  any  cause  before  the  making  of  the  bond  upon 
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which  the  plaintiflfs  have  brought  their  action;  for 
this  is  reasonable,  and  according  to  the  intent  of  the 
parties.  And  so  it  was  concluded  that  the  replication 
was  bad,  and  that  the  plaintiffs  have  shewn  no  cause 
of  action;  and,  therefore,  although  the  rejoinder  or 
the  bar  be  bad,  the  plaintiffs  cannot  have  judgment. 

Levinz,  of  counsel  with  the  plaintiffs,  insisted  upon 
the  generality  of  the  words  of  the  condition,  and  that 
by  the  condition  the  defendants  ought  to  save  the 
plaintiffs  harmless  from  all  actions  whatsoever, 
although  they  were  occasioned  by  the  plaintiffs  them- 
selves after  the  making  of  the  bond;  for  it  was  the 
folly  of  the  defendants  to  bind  themselves  so.  And 
he  argued  further,  that  the  bond  entered  into  to  Cook, 
mentioned  in  the  replication,  was  entered  into  before 
the  bond  brought  into  court,  and,  therefore,  clearly 
within  the  condition;  for  it  is  precisely  averred  that 
it  was  entered  into  before  it;  and  then  the  scilicet y 
being  contrary  in  mentioning  a  subsequent  time,  is 
void.  And  he  put  many  cases  where  a  scilicet  shall  be 
void  if  it  be  contrary  or  repugnant  to  the  preceding 
matter;  and  if  tlie  silicet  be  void,  as  he  said  it  was, 
it  is  then  the  omission  of  a  day  which  is  only  form, 
whereof  the  defendants  shall  take  no  advantage  upon 
a  general  demurrer.  And  he  prayed  judgment  for 
the  plantiffs. 

Hale,  Chief  Baron,  and  the  whole  court,  paid  no 
regard  to  the  exceptions  taken  to  the  pleading;  but 
upon  the  matter  in  law  they  were  of  opinion  against 
the  plaintiffs,  and  advised  them  to  discontinue,  but 
they  would  not.  And,  afterwards,  they  gave  judgment 
for  the  plaintiffs,  as  Levinz  told  me.  Saunders  of 
counsel  with  the  defendants. 
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CASE  IV. 

Veale  vs.  Warner. 

1  Wms.  Saund.,  323,  326 ;  in  King's  Bench,  1670. 

Debt  on  Bond — Plea  of  Performance,  Etc. 

Statement. — Veale  and  Warner,  parties  to  the  present  suit,  had 
agreed  to  submit  to  arbitration  certain  differences  existing  between 
them,  and  Warner  had  given  to  Veale  a  bond,  intended  to  secure 
the  performance  by  Warner  of  whatever  should  be  awarded  to  be 
done  by  him.  The  arbitrators  awarded  that  Warner  should  pay 
Veale  something  more  than  £3,100  and  give  him  a  general  release 
of  all  claims,  and  that,  thereupon,  Veale  should  execute  a  general 
release  of  all  the  claims  he  might  have  against  Warner. 

Warner,  conceiving  that  the  award  was  unjust,  partly  because 
he  considered  Veale  in  debt  to  him,  and  also  because  it  had  not 
been  contemplated  that  his  liability  should  in  any  event  exceed 
i2,ooo,  refused  to  pay  Veale  anything. 

Veale,  therefore,  brought  this  action  on  the  bond.  There  being 
no  possible  meritorious  defense,  Saunders,  who  was  employed  by 
Warner,  undertook  a  piece  of  chicanery  which  was  so  cunningly 
devised  that  the  judges  could  not  in  conscience  concede  to  the 
defendant  his  legal  rights  on  the  record. 

At  that  time,  it  was  the  accepted  doctrine  that  an  award,  to  be 
valid,  must  be  mutua],  and  must  prescribe  something  to  be  done 
by  both  parties  to  the  submission,  a  doctrine  which  no  longer 
obtains,  as  appears  by  note  c,  infra. 

In  order  to  entrap  his  adversary,  Saunders,  after  setting  out 
on  oyer  the  condition  of  the  bond,  proceeded  to  aver  that  an 
award  was  made,  stating  as  the  award  only  that  part  thereof 
which  imposed  a  duty  upon  Warner,  and  wholly  omitting  to  men- 
tion that  Veale,  on  his  part,  was  required  to  execute  a  release. 
The  award  as  stated  was,  therefore,  lacking  in  mutuality  and  so 
invalid,  though  in  fact,  and  if  fully  stated,  it  was  sufficiently 
mutual.  The  plea  then  proceeded  to  allege  that  defendant  had 
paid  the  money  to  be  paid,  and  made  the  release  to  be  made,  by  him 
according   to   the   terms    of   the    award. 
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Plaintiff's  counsel,  overlooking  the  defective  statement  of  the 
award,  and  impressed  only  with  the  utter  falsity  in  fact  of  the 
plea,  replied  the  truth,  that  defendant  had  not  paid  the  money. 

Saunders,  by  way  of  rejoinder,  set  up  a  wholly  frivolous  estoppel, 
alleging,  with  no  shadow  of  reason,  either  in  fact  or  in  law,  that 
plaintiff  had  given  a  receipt  in  writing  showing  payment  of  the 
money,  a  matter  which,  if  true,  would  not  preclude  plaintiff  to 
repudiate  the  receipt,  and  which  could  not,  in  any  possible  view, 
be  pleaded  as  an  estoppel. 

This  rejoinder  was  plainly  designed  to  draw  a  demurrer,  and 
plaintiff,  of  course,  did  what  it  was  intended  he  should  do. 

The  demurrer  opened  up  the  whole  record :  note  dd  to  Case  XI ; 
whereupon  Saunders,  with  characteristic  cynicism,  unfolded  his 
knavery,  abandoned  his  rejoinder,  confessed  the  falsehood  of  both 
his  plea  and  his  rejoinder,  and  insisted  that  the  plaintiff,  by  reply- 
ing to  defendant's  statement  of  the  award,  had  admitted  the  award 
to  be,  as  it  was  stated,  a  bad  award,  and  one  whereon  no  judg- 
ment could  be  had. 

The  scheme  had  been  so  cleverly  contrived,  and  the  point  was  so 
well  taken,  that  both  the  court  and  opposing  counsel  were  obliged 
to  concede  that  defendant  was  entitled  to  judgment.  In  this 
instance  the  cleverness  of  Saunders  overreached  itself,  and  the 
court  balked  at  the  logical  and  legal  conclusion,  giving  plaintiff 
leave  to  discontinue. 

The  case  illustrates  the  principle  that, 

"Every  pleading  is  taken  to  confess  such  traversable  matters 
alleged  on  the  other  side  as  it  does  not  traverse:"  Tyler,  216: 
Shipman,  322;  Perry,  281;  i  Chitty  PL,  617.  And  so  is  U.  S.  vs. 
Maloney,  4  App.  D.  C,  505. 

The  case  also  exemplifies  that  phase  of  Saunders'  character  of 
wkich   Lord   Campbell  thus  speaks: 

"He  labored  under  the  imputation  of  being  fond  of  sharp  prac- 
tice, and  he  was  several  times  rebuked  by  the  court  for  being  trot* 
subtile  or  going  too  near  the  wind." 

Declaration.     (Hill  in  K.  B.) 

Commencement. — London,  to  wit  (Venue), 
Thomas  Veale,  esquire,  complains  of  William  War- 
ner, otherwise  called  William  Warner  of  Parkenhill, 
in  the  county  of  Gloucester,  gentleman,  being  in  the 
custody  of  the  marshal  of  the  marsh  alsea  of  our 
lord  the  king,  before  the  king  himself,  of  a  plea  that 
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lie  render  to  him  2,000Z  of  lawful  money  of  England, 
which  he  owes  to,  and  unjustly  detains  from,  him; 
for  that 

Body. — Inducement. — Recital  of  Bond. — Whereas 
the  said  William,  on  the  16th  day  of  April,  in  the  20th 
year  of  the  reign  of  our  said  lord  Charles  the  Second, 
now  king  of  England,  at  London,  aforesaid,  to  wit, 
in  the  parish  of  St.  Mary-be-Bow,  in  the  ward  of 
Cheap,  by  his  certain  writing  obligatory,  sealed  with 
the  seal  of  him,  the  said  William  Warner. 

Profert. — ^And  to  the  court  of  our  said  lord,  the 
king,  now  here  shewn,  the  date  whereof  is  the  same 
day  and  year,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  Thomas  Veale  in  the  said 
2,000^.  to  be  paid  to  the  said  Thomas  when  he  should 
be  thereunto  requested. 

Breach. — Nevertheless  the  said  William  (although 
often  requested)  hath  not  yet  paid  the  said  2  OOOZ.  to 
the  said  Thomas,  but  to  pay  the  same  to  him  hath 
hitherto  altogether  refused,  and  yet  refuses; 

Conclusion. — Ad  Damnum. — To  the  damage  of 
him,  the  said  Thomas,  of  lOOZ.,  and  therefore  he  brings 
suit,  etc. 

Plea. 

Commencement.  —  Appearance,  Etc.  —  And  the 
said  William  Warner,  by  Walter  Sloper,  his  attorney, 
comes  and  defends  t?ie  wrong  and  injury  when,  etc., — 
Oyer  Craved. — and  prays  oyer  of  the  said  writing 
obligatory,  and  it  is  read  to  him,  etc.  He  also  prays 
oyer  of  the  condition  of  the  said  writing,  etc.,  and  it 
is  read  to  him  in  these  words,  to  wit : 

Oyer  Granted. — Of  the  Condition. — ^^^The  condition 
of  this  obligation  is  such,  that  if  the  above-bounden 
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William  Warner  and  John  Doe,  their  heirs,  executors, 
and  administrators,  for  their  parts  and  behalfs,  shall 
and  do  in  all  things  well  and  truly  stand  to,  obey, 
abide,%  perform,  fulfil,  and  keep  the  award,  order, 
arbitrament,  final  end  and  determination  of  John 
Coggs,  gent.,  and  of  John  Foxwell,  arbitrators  indif- 
ferently elected  and  named,  as  well  on  the  part  and 
behalf  of  the  above-bounden  William  Warner,  as  of 
the  above-named  Thomas  Veale,  to  arbitrate, 
award,  order,  judge,  and  determine  of  and 
concerning  all  and  all  manner  of  action  and 
actions,  cause  and  causes  of  actions,  suits, 
bills,  bonds,  specialities,  judgments,  executions,  ex- 
tents, quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecuted, 
done,  suffered,  committed,  or  depending  by  or  between 
the  said  parties,  or  any  of  them,  so  as  the  said  award 
be  made  by  the  said  arbitrators  by  the  tljirteenth  of 
May  next  ensuing  the  date  thereof;  and  in  case  the 
said  arbitrators  do  not  end  the  differences  between 
the  said  parties,  then  all  things  to  be  referred  to  Sir 
Baynham  Throgmorton,  kniglit  and  baronet,  as 
umpire,  who  is  to  make  his  umpirage  in  writing  the 
twentieth  day  of  May  next  ensuing,  then  tliis  obliga- 
tion to  be  void  and  of  none  etroct,  or  else  to  remain  in 
full  force  and  virtue. 

Actio  non. — Which,  being  read  and  heard,  the  said 
William  saith,  that  the  said  Thomas  Veale  ought  not 
to  have  his  aforesaid  action  against  him,  because  he 
saith. 

Body. — Aicard  Made, — That  the  said  John  Coggs 
and  John  Foxwell,  the  arbitrators  in  the  said  condi- 
tion   named;  afterwards,  to  wit,  on  the  11th  day  of 
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May,  in  the  20th  year  of  the  reign  of  our  lord,  the  king, 
at  London,  aforesaid,  in  the  parish  and  ward  afore- 
said, made  their  award  in  writing  of  and  upon  the 
said  premises  specified  in  the  condition  aforesaid ;  and 
by  the  said  award  the  said  John  Coggs  and  John  Fox- 
well  did  award,  that  on  Wednesday,  the  13th  day  of 
the  then  insrtant  May,  the  said  William  Warner,  his 
heirs,  executors,  and  administrators,  should  satisfy, 
content,  and  pay  the  said  Thomas  Veale,  his  executors 
or  assigns,  the  full  sum  of  3,169Z.  16s.  and  3d.  of  law- 
ful money  of  England.  And  they  further  awarded 
that  he,  the  said  William  Warner,  his  executors  or 
administrators,  on  the  said  13th  day  of  May,  should 
seal,  and  as  his  deed  deliver  to  the  said  Thomas  Veale, 
his  heirs,  executors,  and  administrators,  a  full  and 
general  release  and  discharge  of  all  and  all  manner 
of  actions,  and  causes  of  actions,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damagcK,  and  demands 
whatsoever  at  any  time  before  the  date  of  the  bond 
brought  here  into  court  had,  made,  moved,  com- 
menced, sued  prosecuted,  committed,  or  depending  by 
or  betwec^n  the  said  parties  (a)  ; 

Award  Performed. — And  the  said  William  Warner 
further  saith,  that  lie,  the  said  William,  on  the  said 
13th  day  of  Slay,  in  the  20th  year  afor(»said,  at  Lou- 
don, aforesaid,  in  tlio  parish  and  ward  aforesaid,  paid 
to  the  said  Thomas  Veale  the  said  sum  of  3,169/.  16s. 
and  Zd.  according  to  the  form  and  effect  of  the  said 
award,  and  also  then  and  there  did  seal,  and  as  his 
deed  deliver  to  ,the  said  Thomas  Veale  the  said  full 
release  of  all  and  all  manner  of  actions,  and  causes 
of  action,  suits,  bills,  bonds,  specialities,  judgments, 
executions,  extents,  quarrels,  controversies,  tres- 
passes, and  demands  aforesaid  f  fe)  ; 
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(Inclusion. — Verification. — And  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment  if  the  said 
Thomas  ought  to  have  or  maintain  liis  said  action 
thereof  against  him. 

(a).  This  plea  states  the  award  correctly  so  far  as  the  state- 
fnent  goes,  but  it  makes  the  award  a  bad  one  by  omitting  to  state 
the  full  extent  to  which  the  award  went,  the  suppression  of  part 
of  the  truth  making  the  award  as  stated  appear  invalid. 

Saunders,  in  the  report  of  the  case  given  below,  asserts  that 
Vcale  had  obtained  an  unjust  and  extravagant  award  by  corruption 
of  the  arbitrators,  and  that  Warner  afterward,  upon  "an  English 
bill  in  the  Exchequer,''  proved  the  corruption  and  obtained  relief 
against  the  award.  (The  Exchequer,  in  addition  to  its  common 
law  jurisdiction,  was  a  court  of  equity  and  gave  equitable  relief  upon 
the  same  principles  as  the  Court  of  Chancery:  3  Bl.  Comm.,  44; 
and  any  bill  in  equity  was  called  an  English  bill,  because  the 
pleadings  in  courts  of  equity  were  written  in  English  at  the  time 
when  all  pleading  at  common  law  was  done  in  Latin.) 

Upon  the  fact  that  Saunders  had  proof  of  fraud  in  the  securing  of 
the  award,  Mr.  Serjeant  Williams  comments: 

"Hence  it  seems  to  follow  that,  to  an  action  of  debt  on  bond  for 
not  performing  an  award,  or  to  an  action  on  the  award  itself,  the 
defendant  can  not  plead  collusion  or  other  misconduct  of  the  arbi- 
trators in  avoidance  of  the  award.  For,  as  such  plea  would  in  the  prin- 
cipal case  have  been  supported  by  the  facts,  it  may  be  pronounced, 
almost  with  absolute  certainty,  that  so  able  a  lawyer  as  the  reporter 
is  known  to  have  been  would  have  stated  the  facts  in  a  defense 
to  the  action,  and  not  had  recourse  to  the  unworthy  trick,  for 
which  he  was  so  justly  censured,  if  the  plea  could  have  been  sup- 
ported in  point  of  law:"    i  Wms.  Saund.,  327,  note  3. 

(b).  "This  plea  states  a  performance  by  the  defendant  of  the 
whole  of  the  award  on  his  part.  If  the  plea  had  not  done  so,  it 
seems  it  would  have  been  bad  in  point  of  law.  As,  where  in  debt 
on  bond  conditioned  that  the  defendant  and  two  others  shouM 
perform  an  award,  the  defendant  pleads  an  award  that  he  should 
pay  20s.  to  the  plaintiff,  and  each  of  the  others  20s.  apiece,  and 
that  he  paid  the  20s.  to  the  plaintiff,  but  says  nothing  as  to  the  sums 
to  be  paid  by  the  other  two,  which  he  ought  to  have  done,  inasmuch 
as  he  is  answerable  for  the  whole  money;  the  plea  is  insufficient, 
and  the  plaintiff  has  no  necessity  to  assign  a  breach:  Genne  vs. 
Tinker,  3  Lev.,  24:"  note  3  of  Serjeant  Williams  to  this  case. 
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Replicatloii. 


Commencement.  —  Prechidi  non.  — ^And  the    said 
Thomas  Veale  saith  that  he  by  anything  by  the  said 
William  Warner  above  in  pleading  alleged,  ought  not , 
to  be  barred  from  having  his  said   action   thereof 
against  the  said  William,  because  he  saith 

Body. — Traverse  of  Payment  (c). — That  the  said 
William  Warner  did  not  pay  the  said  sum  of  3,169/. 
16«.  and  3d.,  according  to  the  form  and  effect  of  the 
said  within  award,  in  manner  and  form  as  the  said 
William  hath  above  thereof  in  pleading  alleged; 

Conclusion. — A)i  patHam. — ^And  this  he  prays  may 
be  inquired  of  by  the  country,  etc. 

(c).  The  defect  in  this  reph'cation  is,  that  it  admits  the  award 
to  be  as  stated  in  the  plea  by  not  denying  the  plea  or  otherwise 
correcting  the  imperfect  statement  of  the  award.  Upon  the  prin- 
ciple at  the  time  accepted,  that  mutuality  is  essential  to  the  validity 
of  an  award,  the  award  as  defendant  pleaded  it  was  bad  and  no 
action  could  be  maintained  upon  it.  On  this  point,  Mr.  Serjeant 
Williams,  writing  in  1799,  observes: 

"However,  it  does  not  seem  so  clear  that  the  award  a^  here 
pleaded  is  a  bad  one.  On  the  contrary,  it  would,  in  all  probability, 
be  held  to  be  sufHciently  mutual  and  final,  and  so  a  good  award, 
at  this  day;"  i  Wms.  Saund.,  327,  note  2,  citing  authorities. 

In  1828,  the  Supreme  Court  of  the  United  States,  in  Karthaus  vs. 
Ferrer,  i  Peters,  222,  230,  said: 

"It  is  deemed  a  sufficient  answer  to  the  objection  of  want  of 
mutuality  in  the  award,  to  remark  that  great  stress  was  laid,  in 
the  early  cases,  upon  the  mutuality  of  an  award ;  but  at  present 
it  is  by  no  means  considered  necessary  that  each  party  should  be 
directed  to  do  or  not  to  do  any  particular  thing." 

The  theory  upon  which  the  present  case  was  made  to  turn 
may,  therefore,  be  considered  as  exploded,  and  care  must  be  taken 
not  to  be  misled  by  the  case  as  an  authority. 

Rcjoioder. 

Commencement. — And  the  said  William  Warner 
saith  that  the  said  Thomas  Veale, 
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Estoppel. — Ought  not  to  be  admitted  to  say  that  he, 
the  said  William,  hath  not  paid  the  said  sum  of  3,1691. 
16^.  and  3e2.,  because  he  says, 

Body.  —  Written  Receipt.  —  That  he,  the  said 
Thomas,  on  the  last  day  of  May  in  the  20th  year  afore- 
said/ by  his  certain  writing  acknowledged  that  he, 
the  said  William,  had  paid  the  said  sum  to  the  said 
Thomas  on  the  said  13th  day  of  May,  in  the  20th  year 
aforesaid ; 

CoNCLUSiox. — Verification. — And  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment  if  the 
said  Thomas  ought  to  be  admitted,  against  his  own 
acknowledgment,  to  say,  that  he,  the  said  William, 
hath  not  paid  the  said  sum  of  money,  etc.  (d). 

Demurrer  and  joinder  in  demurrer  (e). 

Continuance.  —  Curia  Advisari  Vult  —  But  be- 
cause the  court  of  our  said  lord,  the  king,  here 
is  not  yet  advised  of  giving  their  judgment  of 
and  upon  the  premises,  a  day  thereof  is  given 
to  the  said  parties,  before  our  lord,  the  king, 
at  Westminster,  until  Friday  next  after  the  mor- 
row of  the  Holy  Trinity,  to  hear  their  judgment  of 
and  upon  the  premises,  because  the  court  of  our  said 
lord,  the  king,  here  is  thereof  not  yet,  etc. 

((/).  "This  rejoinder,"  says  Mr.  Serjeant  Williams,  "though  a 
frivolous  one  and  pleaded  with  a  view  to  entrap  the  plaintiff,  is, 
however,  in  the  nature  of  an  estoppel  in  pais;  viz.,  that  the  plaintiff, 
after  acknowledging  in  writing  that  the  defendant  had  paid  the 
n:oney,  ought  not  to  be  admitted  to  deny  the  payment  of  it,  like 
the  case  of  an  estoppel  by  acceptance  of  rent,  in  Co.  Litt.,  352; 
and  therefore  properly  concludes  with  relying  upon  the  estoppel 
according  to  the  rule  of  pleading,  that  every  plea  ought  to  have  its 
proper  conclusion,  as  a  plea  to  the  writ  to  conclude  to  the  writ,  a  plea 
in  bar  to  conclude  to  the  action,  an  estoppel  to  rely  upon  the 
estoppel:"  i  Wms.  Saund.,  325,  note  4;  and  see  Perry,  392;  Tyler, 
344 ;  Shipman,  463. 


Ccwe  IV — Yeale  vs.  Warner.  73 

Mr.  Serjeant  Williams  continues: 

'It  is  not  merely  matter  of  form  to  conclude  an  estoppel  with 
relying. upon  it.  For,  by  not  doing  so,  the  party  may  often  lose 
the  advantage  of  the  estoppel  which  the  law  gives  him:"  see 
remainder  of  the  note  for  examples  and  authorities;  and  see  also 
note  /  to  Case  XI,  infra. 

The  English  Common  Law  Procedure  Act  of  1852  provides  that 
no  formal  conclusion  shall  be  necessary  to  any  plea.  This  is  the 
provision  also  of  Rule  26,  sec.  4,  of  the  Supreme  Court  of  this 
District.  Of  the  English  statute,  it  is  remarked  by  Sir  Edward 
Vaughan  Williams,  who  has  continued  the  notes  of  the  elder 
Williams  on  Saunders: 

"It  may  be  doubtful  whether  the  enactment  of  the  C.  L.  P.  Act, 
1852,  s.  67,  that  no  formal  conclusion  shall  be  necessary  to  any 
plea,  applies  to  pleas  of  estoppel.  It  appears  that  in  practice  pleas 
and  replications  are  still  (1871)  pleaded  with  a*  formal  commence- 
ment and  conclusion.  It  was  held,  under  the  old  law,  that,  as  far 
as  concerns  the  validity  of  a  plea,  the  omission  to  plead  by  way 
of  estoppel  was  mere  matter  of  form,  and  could  only  be  taken 
advantage  of  by  way  of  'special  demurrer:  Todd  vs.  Stewart, 
9  Q.  B.,  759:"  E.  V.  Wms.     Notes  on  Saunders,  577,  note  cc. 

(e).  The  demurrer  reaches  back  to  the  first  substantial  error,  the 
bad  replication,  the  rejoinder  to  which  the  demurrer  was  addressed 
not  presenting  any  point  upon  which  argument  could  be  made.  A 
receipt  in  writing  is  prima  facie  evidence  of  the  payment  of  money; 
but  it  is  not  an  estoppel,  and  can  be  explained  and  rebutted  by  evi* 
dence  showing  mistake,  deception,  or  even  negligence  in  the  giving 
of  it.  Receipts,  therefore,  form  an  exception  to  the  general  rule, 
that  a  written  instrument  cannot  be  varied  or  contradicted  by  parol 
proof:  2  Parsons  on  Contracts,  555;  i  Greenleaf  on  Evid.,  sec.  305. 
Had  the  rejoinder  alleged  an  acknowledment  by  deed,  it  would  have 
been  a  good  estoppel,  and  plaintiff  would  have  been  obliged  to 
traverse.  This  would  not  have  served  the  purpose  of  Saunders, 
since  he  had  no  receipt  of  any  kind,  and,  on  the  issue  of  fact,  ver- 
dict must  have  gone  against  him.  In  that  event,  it  would  probably 
have  been  too  late  to  take  advantage  of  the  defect  in  the  replication, 
by  motion  in  arrest  of  judgment  or  other  step  after  the  verdict.  As 
defendant's  only  hope  lay  in  eliciting  a  demurrer,  the  rejoinder  wa«; 
made  sufficiently  bad  to  insure  that  result. 

Vkale  vft.  Warner. 

Debt  on  bond  by  Voale  against  Warner,  conclitioned 

for  the  performance  of  an  award.     On  oyfT  of  tho 

'  condition,,  the  defendant  pleaded  that  the  arbitrators 
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made  an  award,  by  which  they  awarded  the  defendant 
to  pay  to  the  plaintiff  3,169?.  16*.  3d.  and  to  give  a 
general  release  to  the  plaintiff;  but  he  did  not* shew 
anything  which  was  to  be  done  by  the  plaintiff, 
although  in  truth  they  had  awarded  him  to  give  a 
general  release  to  the  defendant.  And  so  the  award, 
as  it  w^as  shewn  by  the  defendant,  was  bad,  being  all 
to  be  performed  on  the  part  of  the  defendant,  and 
nothing  on  the  part  of  the  plaintiff.  And  the  defend- 
ant further,  averred  in  his  plea  that  he  had  paid  the 
money,  and  had  given  the  release  according  to  the 
award,  and  prayed  judgment  if  the  plaintiff  ought  to 
have  his  action.  The  plaintiff  took  issue  that  the 
defendant  had  not  paid  the  money  modo  et  forma,  etc., 
and  this  he  prays  may  be  inquired  of  by  the  country, 
etc.,  but  did  not  shew  the  other  part  of  the  award 
which  was  omitted  by  the  defendant.  To  which  repli- 
cation the  defendant  put  in  an  insufficient  rejoinder 
by  way  of  estoppel,  upon  which  the  plaintiff  demur- 
red. And  now  in  this  term  the  plaintiff  moved  to  have 
judgment ;  and  Saunders,  for  the  defendant,  objected 
that  the  plaintiff  could  not  have  judgment,  because  it 
appeared  by  the  record  that  the  award  was  void,  being 
all  to  be  performed  by  the  defendant  and  nothing  by 
the  plaintiff;  and,  therefore,  if  the  award  is  void,  it 
is  not  material  whether  the  defendant  has  performed 
it  or  not,  although  he  has  pleaded  a  performance  of 
it.  And  now  he  has  acknowledged  the  contrary,  by 
his  waiver  of  the  issue  offered  by  the  plaintiff,  and 
pleading  a  bad  rejoinder.  And  the  plaintiff  and 
defendant  have  both  agreed,  that  the  award  pleaded 
by  the  defendant  was  the  true  award  made  by  the 
arbitrators,  which  is  altogether  vitious.  But  if  the 
plaintiff  would  have  helped  himself,  he  ought  to  have 
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shewn  the  other  part  of  of  the  award  before  he  assign 
the  breach,  which  he  has  not  done  here;  and,  there- 
fore, he  cannot  have  judgment.  And  of  such  opinion 
was  the  whole  court  clearly.  But  they  would  not 
give  judgment*  for  the  defendant,  because  they  con- 
ceived it  was  a  trick  in  pleading;  but  they  gave  the 
plaintiff  leave  to  discontinue  on  payment  of  costs. 
And  Kelynge,  chief  justice,  reprehended  Saunders  for 
pleading  so  subtlely  on  purpose  to  trick  the  plaintiff 
by  the  omission  of  the  other  part  of  the  award.  But 
it  was  a  case  of  the  greatest  hardship  on  the  defend- 
ant; for  the  bond  of  submission  was  only  in  the  pen- 
alty of  2,000/.,  and  the  arbitrators  had  awarded  him 
to  pay  3,100Z.,  being  1,100  more  than  the  real  penalty 
of  the  bond;  when  in  truth  there  was  nothing  at  all 
due  to  the  plaintiff,  but  he  was  indebted  to  the  defend- 
ant. And  afterward  the  defendant  exhibited  an  Eng- 
lish bill  in  the  Exchequer,  disclosing  bad  practice  .of 
the  plaintiff  with  the  arbitrators,  and  had  relief 
against  the  bond;  and  so  this  matter  was  at  rest. 
Winnington  and  Sympson  were  of  counsel  with  the 
plaintiff,  but  they  did  not  see  the  defect  of  the  plead- 
ing of  their  part  until  it  was  objected  in  court  by  the 
other  side. 
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CASfi  V. 

Cabell  vs.  Vaughan. 

1  Wms.  Saund.,  288;  in  King's  Bench,  1669. 

Debt  on  Three  Bonds — Demurrer  on  Oyer. 

Statement. — Cabell  held  three  bonds,  the  amounts  whereof, 
respectively,  were  £i,6oo,  £1,200,  and  £1,200,  and  in  each  of  which 
appeared  the  names  of  three  persons  as  joint  obligors,  Vaughan, 
Ledgingham,  and  Follett.  Whether  the  bonds,  or  either  of  them, 
had  been  actually  executed  by  Ledgingham  and  Follett  does  not 
appear,  nor  does  it  appear  whether  both  or  either  of  those  person^' 
was  alive  at  the  date  of  this  suit,  the  declaration  containing  no 
averment  on  either  of  these  points.  Cabell  sued  Vaughan  alone,  on 
the  three  bonds,  describing  each  of  them  as  Vaughan's  obligation, 
scaled  with  his  seal,  and  making  no  mention  of  any  other  obligors, 
whether  actual  or  purported. 

Vaughan  conceived  that  the  action  was  improperly  brought,  in 
that  the  other  persons  named  as  obligors  in  the  bonds  should  have 
been  made  defendants  with  himself.  Accordingly,  he  craved  oyer 
of  the  three  bonds,  whereby  he  set  them  out  on  the  record  in  their 
actual  wording,  and  then  demurred  to  the  declaration,  on  the  theory 
that  he  had  shown  the  bonds  to  be  joint  obligations  and  that  it  thus 
appeared  that  the  other  obligors  should  have  been  joined  as 
defendants. 

Judgement  on  this  demurrer  was  given  for  plaintiff,  because  the 
mere  production  of  the  bonds  on  the  record  was  not  evidence  that 
they  had  been  executed  by  all  the  persons  named  therein  as  obligors, 
or  that  those  persons  were  still  alive.  See  the  report  of  the  case 
below  for  the  ground  taken  by  the  court. 

The  case,  besides  being  a  leading  authority  on  the  point  decided, 
is  an  example  of  the  method  by  which  the  sufficiency  of  a  sealed 
instrument  sued  upon,  and  of  which  profert  is  made,  may  be  tested 
by  demurrer  after  oyer  craved.  Although  this  particular  defendant 
was  mistaken  in  adopting  this  method,  his  proceedings  would  have 
been  proper  if  his  theory  of  the  law  had  been  correct. 

Declaration     (or  Bill). 

Commencement.  —  Devonshire,  to  wit :  Richard 
Cabell,  esquire,  late    sheriff    of   the    said  <ounty  of 
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Devon;  complains  of  John  Vaughan,  otherwise  called 
John  Vaughan  of  Ottern  St.  Mary,  in  the  county  of 
Devon,  esquire,  otherwise  called  John  Vaughan  of 
Ottern  St.  Mary,  in  the  county  of  Devon,  esquire, 
being  in  the  custody  of  the  marshal  of  the  marshalsea 
of  our  lord,  the  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  four  thousand  (a)  pounds 
of  lawful  money  of  England,  which  he  owes  to,  and 
unjustly  detains  from,  him  for  this,  to  wit. 

Body. — Recital  of  First  Bond. — That,  whereas  the 
said  John,  on  the  16th  day  of  November  in  the  20th 
year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  of  England,  etc.,  at  Honyton,  in  the  county  afore- 
said, by  his  certain  writing  obligatory,  sealed  with  the 
seal  of  him,  the  said  John,  and  to  the  court  of  our 
said  lord,  the  king,  now  here  shewn,  the  date  whereof 
is  the  same  day  and  year,  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  Richard  in  one 
thousand  pounds,  to  be  paid  to  the  same  Richard  when 
he,  the  said  John,  should  be  thereunto  required. 

Recital  of  .Second  Bond. — And,  whereas,  also  the 
said  John  afterwards,  to  wit,  on  the  said  16th  day  of 
November,  in  the  said  20th  year  of  the  reign  of  the 
said  king,  at  Honyton  aforesaid,  in  the  county  afore- 
said, by  his  certain  other  writing  obligatory,  sealed 
with  the  seal  of  him,  the  said  John,  and  to  the  court 
of  our  said  lord,  the  king,  now  here  shewn,  the  date 
whereof  is  the  same  day  and  year  aforesaid,  acknowl- 
edged himself  to  be  held  and  firmly  bound  to  the  said 
Richard  in  one  thousand  and  two  hundred  pounds, 
likewise  parcel  of  the  said  four  thousand  pounds,  to 
be  paid  to  the  said  Richard  when  he,  the  said  John, 
should  be  thereto  requested. 

Recital  of  Third  Bond. — ^And,  whereas,  also  the 
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said  John  afterwards,  to  wit,  on  the  17th  day  of 
November,  in  the  20th  year  of  the  reign  of  our  said 
lord,  the  now  king,  at  Honyton  aforesaid,  in  the  county 
aforesaid,  by  his  certain  other  writing  obligatory, 
sealed  with  the  seal  of  him,  the  said  John,  and  to 
the  court  of  our  said  lord,  the  king  now  here  shewn, 
the  date  whereof  is  the  same  day  and  year,  acknowl- 
edged himself  to  be  held  and  firmly  bound  to  the  said 
Richard  in  another  one  thousand  and  two  hundred 
pounds,  residue  of  the  said  four  thousand  pounds, 
to  be  paid  to  the  same  Richard  when  he,  the  said  John, 
should  be  thereunto  requested ; 

Breach. — Yet  the  said  John  (although  often 
requested)  hath  not  yet  paid  the  said  four  thousand 
pounds  to  the  said  Richard,  but  to  pay  the  same  to 
him  hath  hitherto  altogether  refused,  and  yet  refuses, 
to  the  damage  of  him,  the  said  Richard,  of  forty 
pounds :  and,  therefore,  he  brings  suit,  etc. 

Oyer  Craved.— 0/  the  First  Bond.— And  now  at 
this  day,  to  wit,  Wednesday  next  after  fifteen  days  of 
Easter  in  this  same  term,  until  which  said  day  the  said 
John  Vaughan  had  leave  to  imparl  to  the  said  bill, 
and  then  to  answer,  etc.,  before  our  lord,  the  king,  at 
Westminister,  come  as  well  the  said  itichard  by  his 
said  attorney,  as  the  said  John  Vaughan  by  Robert 
Rous,  his  attorney:  and  the  said  John  Vaughan 
defends  the  wrong  and  injury  when,  etc.,  and  prays 
oyer  of  the  said  writing  obligatory  in  the  said  bill 
first  mentioned ;  and  it  is  read  to  him.  in  these  words, 
to  wit : 

Oyer  Granted  of  the  First  Bond, — ^^'Know  all  men 
by  those  presents,  that  we,  John  Vaughan,  of  Otterie 
St.  Mary,  in  the  county  of  Devon,  esquire,  Warwick 
Ledgingham  of  the  same,  esquire,  ahd  Hannibal  Pol- 
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lett,  junior^  of  the  same,  gent.,  are  held  and  firmly 
bound  to  Richard  Cabell,  esquire,  sheriff  of  the  county 
aforesaid,  in  one  thousand  and  six  hundred  pounds  of 
good  and  lawful  money  of  England,  to  be  paid  to  the 
same  sheriff,  his  executors  or  administrators,  to 
which  payment  well  aijd  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents,  sealed  with  our  seals,  dated 
the  16th  day  of  November,  in  the  20th  year  of  the  reign 
of  Charles  the  Second*  now  king  of  England,  etc.,  and 
in  the  year  of  pur  Lord  1668." 

Oyer  Craved  of  the  Second  Bond,  and  Granted. — He 
also  prays  oyer  of  the  writing  obligatory  in  the  said 
bill  secondly  mentioned,  and  it  is  likewise  read  to  him 
in  these  words,  to  wit: 

[Bond  set  out  in  form  like  the  one  preceding,  and 
in  amount  1,200Z.  In  like  manner,  defendant  craves 
oyer  of  the  tliird  bond,  and  it  is  likewise  set  out,  being 
in  the  same  form  and  in  the  amount  of  1,200/.] 

Demurrer* 

Which  being  read  and  heard,  the  said  John  says, 
that  he,  by  reason  of  the  said  several  writings  obliga- 
tory, ought  not  to  be  charged  with  a  debt  aforesaid, 
because  he  says  that  the  declaration  aforesaid,  and 
the  matter  in  the  same  contained,  are  not  sufflci(»nt 
in  law  to  maintain  him,  the  said  Richard,  to  have  his 
said  action  thereof  against  him,  the  said  John,  to 
which  said  declaration  he,  the  said  John,  has  no  neces- 
sity, nor  is  he  bound  by  tlie  law  of  the  land  in  any 
manner  to  answer;  and  this  he  is  ready  to  verify: 
wherefore,  for  want  of  a  sufficient  declaration  in  this 
behalf,  he,  the  said  John,  prays  judgment,  and  that  the 
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said  Richard  may  be  barred  from  having  his  said 
action  thereof  against  him,  etc. 

Joinder  in  Demurrer,  and  Curia  advisari  vult  (6). 

(a)  Plaintiff  sues  for  the  aggregate  amounts  of  the  !hree 
bonds,  and  sets  out  each  of  the  bonds  separately  as  the  ground  for 
claiming  a  parcel  of  the  whole  indebtedness.  In  this  there  is  no 
duplicity,  as  plaintiff  alleges  in  support  of  each  item  of  his  claim  only 
what  is  necessary  to  support  that  element  of  the  claim:  Perry,  313; 
Tyler,  245 ;  Shipman,  352.  In  propriety,  the  whole  amount  demanded 
should  be  the  exact  sum  of  the  several  claims ;  but  this  strictness  is 
no  longer  insisted  upon,  and  the  allegation  of  a  greater  or  less  sum 
is  not  material:  Williams'  note  i  to  this  case;  McQuillin  vs.  Cox, 
I  H.  Bl.,  249.  In  modem  practice,  a  court  would  probably  insist 
that  the  several  demands  be  more  distinctly  separated  into  several 
counts  than  is  done  in  this  precedent. 

(b)  Mr.  Sergeant  Williams,  commenting  on  the  judgment  in 
this  case,  and  referring  to  the  point  that  there  was  no  averment 
that  the  bond  was  executed  by  any  other  obligor  than  Vaughan, 
says: 

"The  law  will  not  intend  that  the  other  sealed  the  bond  or  deed 
unless  it  be  expressly  averred  that  he  did.  And,  though  the  bond 
or  deed  on  oyer  recites  *in  witness  whereof  we  have  set  our  hands 
and  seals,*  yet  that  does  not  amount  to  such  an  averment,  but  the 
defendant  must  shew  that  the  bond  or  deed  was  actually  sealed 
by  the  other." 

The  note  is  extended  and  cites  numerous  authorities. 

That  non -joinder  of  parties  defendv»t  cannot  be  made  the  sub- 
ject of  demurrer,  but  requires  a  plea  in  abatement,  is  held  in  Metcalf 
vs.  Williams,  104  U.  S.,  93;  Barry  vs.  Foyles,  i  Peters,  311. 

A  plea  in  abatement  suggesting  non -joinder  of  a  proper  party 
defendant  must  show,  not  only  that  the  other  party  sealed  the 
bond,  but  that  he  is  still  alive:  Williams*  note  2  to  this  case. 
In  the  present  instance,  if  Ledgingham  and  Follett  were  in  fact  dead, 
the  suit  was  properly  brought  against  Vaughan  alone,  the  obligation 
surviving  to  the  last  surviving  obligor,  and,  on  his  death,  to  his 
personal  representative:  Anderson  vs.  Martindale,  i  East.,  498; 
Scott  vs.  Godwin,   i   Bos.  &   P.,  67. 

If,  however,  the  declaration  shows  a  joint  obligation  or  joint 
contract,  and  also  that  the  obligors  other  than  the  defendant  are 
alive,  then  the  objection  of  non -joinder  may  be  taken  by  demurrer, 
for  the  declaration  shows  all  that  could  be  pleaded  in  abatement; 
and  where  the  action  is  on  a  judgment  had  against  two  or  more. 


Cam^  V — Cabell  vs.  Vaughan.  .  81 

and  only  one  is  sued,  the  declaration  must  show  that  the  omitted 
parties  are  dead  or  out  of  the  jurisdiction,  else  a  demurrer  will  lie : 
Gilman  vs.  Rives,  lo  Peters,  298. 

Cabell  vs.  Vaitghan. 

Trinity  Term,  21st  of  Charles  the  Second. 

Debt  upon  two  bonds.  The  defendant  prays  oyer 
of  both  bonds,  which  are  entered  in  haec  verba.  And 
the  first  w^as  as  follows,  viz.  ^^Know  all  men  by  these 
presents,  sealed  with  our  seals,  dated,  etc."  And  the 
Ledgingham,  esquire,  and  Hannibal  Follett,  gentle- 
man, are  held  and  firmly  bound  to  Richard  Cabell, 
esquire,  in  1,600/.  to  be  paid,  etc.,  to  which  said  pay- 
ment wtU  and  truly  to  be  made  ^e  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals,  dated,  etc.  And  the 
other  bond  was  in  the  same  form;  and  upon  the  entry 
of  both  bonds  in  ha^c  verba,  the  defendant  demurred 
in  law"  upon  the  declaration.  And  it  was  argued  for 
the  defendant,  that  the  declaration  was  bad,  because^ 
the  plaintiff  has  de<*lared  against  the  defendant  only, 
when  it  appears  upon  the  oyer  of  the  bonds  that  they 
are  joint  t)onds,  and  that  two  othor»  are  jointly  bound 
in  the  same  bonds,  and,  therefore,  the  declaration 
Against  one  only  ought  to  be  abated.  15ut  to  this  the 
plaintifif's  counsel  ans>vered,  that  the  dcH'laration  is 
well  enough;  for  although  two  other  persons  are 
named  in  the  bonds,  yet  it  does  not  appear  that  they 
put  their  seals  to  them.  And  if  the  bonds  were  not 
sealed  by  them,  then  are  the  bonds  single,  notwith- 
standing the  naming  of  the  other  two  persons  in  them. 
But  if  the  truth  had  bec^n,  that. the  two  other  persons 
sealed  the  bonds  as  well  as  the  defendant,  then  the 
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defendant,  if  he  would  have  taken  advantage  thereof, 
ought  not  to  have  demurred  upon  the  oyer,  but  to  have 
pleaded  in  abatement  that  the  other  two  persons  sealed 
the  bonds,  and  that  they  are  in  full  life,  and  so  prayed 
judgment  of  the  bill;  as  appears  28  H.  6.  3.  a.  pi.  11 
and  Cro.  Eliz.,  355,  461,  494,  and  544.  Ascue  and 
Hollinsworth's  case. 

And  of  such  opinion  was  the  whole  court ;  and  judg- 
ment was  given  for  the  plaintiff,  nisi^  etc. ;  but  after- 
wards it  was  stayed  under  pretence  of  an  undue  prose- 
cution by  an  attorney  who  was  concerned  in  the  bonds, 
they  being  sheriff's  bonds  for  appearance,  but  not  for 
the  matter  in  law. 

Saunders  with  the  plaintiff,  Pemberton  with  the 
defendant. 
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CASE  VI. 

Stennel  vs.  Hogg. 

1  Wms.  Saund.,  220 ;  in  King's  Bench,  1669. 

Trespass. — Plea  of  Title — Replication  of  Prescription 
to  Pasture  Cattle — Verdict — Motion  in  Arrest  of 
Judgment. 

Statement. — One  John  Theade  was  the  owner  of  a  tract  of  land, 
called  Churchleys,  which  was  part  of  a  larger  body  known  as  Qack- 
hill,  in  the  parish  of  Braighton  Parsloe,  in  Buckinghamshire.  The 
present  plaintiff,  Stennel,  owned  a  small  holding  in  the  neighbor- 
hood of  Clackhill,  and  claimed,  as  such  owner,  and  in  virtue  of  a 
prescriptive  right  going  with  the  title  to  his  land,  the  privilege  of 
pasturing  certain  cattle  in  Clackhill,  which  right,  as  repeatedly 
stated  in  the  pleadings,  is  justly  noted  by  the  reporter  as  "an  intri- 
cate prescription."  As  a  part  of  this  prescriptive  right,  Stennel  con- 
ceived himself  entitled  at  certain  seasons,  in  certain  years,  and 
when  the  ground  was  in  certain  conditions,  to  put  twelve  great 
cattle,  being  horses  and  cows,  and  sixty  sheep,  to  pasture  in  Church- 
leys.  Accordingly,  in  December  of  i666,  he  turned  sixty  sheep  into 
that  tract. 

Theade,  the  owner  of  Churchleys,  disputed  the  right  of  common 
asserted  by  Stennel,  and  instructed  John  Hogg,  his  servant,  and  the 
defendant  herein,  to  drive  out  Stennel's  sheep,  which  Hogg  did. 
Thereupon  Stennel  brought  this  action  against  Hogg,  in  trespass,  the 
declaration,  or  more  properly  bill,  alleging  that  the  defendant  had 
chased  sixty  of  plaintiff's  sheep  at  Braighton  Parsloe,  whereby  the 
said  sheep  were  very  much  the  worse. 

Hogg  pleaded  that  the  locus  in  quo  was  the  freehold  of  Theade, 
and  that  he,  Hogg,  as  the  servant  of  Theade,  finding  the  sheep 
eating  the  grass  and  doing  damage  upon  the  said  land,  had  driven 
them  oflF. 

Plaintiff  replied  setting  up  his  prescriptioi^  stating  it  with  much 
particularity,  and  asserting  that  he  had  put  the  sheep  into  Church- 
leys  in  the  exercise  of  that  right,  concluding  with  a  verification,  as 
was  made  necessary  by  the  averment  of  new  matter. 

Defendant  rejoined  a  special  traverse,  repeating  his  plea  of  title 
in  Theade  and  denying  under  an  absque  hoc  the  prescription  in 
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the  words  in  which  it  had  been  stated  in  the  replication.  Upon 
this,  by  way  of  surrejoinder,  plaintiff  pleads  in  the  approved  manner, 
repeating  his  claim  of  common,  and  concluding  to  the  country,  there 
being  now  no  new  matter  pleaded:  Shipman  332,  333;  Perry,  425; 
Tyler,  230. 

As  to  the  reason  for  this  use  of  the  special  traverse  and  the  rules 
by  which  the  parties  were  governed  in  coming  to  issue,  see  Shipman, 
302;  Perry,  258,  259;  Tyler,  186,  188,  192. 

Upon  this  issue  as  to  the  prescription  a  trial  was  had,  which 
resulted  in  a  verdict  for  the  plaintiff,  the  jury  finding  that  he  was 
entitled  to  common  as  he  claimed. 

Defendant  moved  in  arrest  of  judgment,  setting  up  divers  defects 
in  plaintiff's  right  of  common  as  the  same  is  stated  in  the  replication. 
The  court  held  the  defects  to  be  cured  by  the  verdict  under  the 
statutes  of  jeofails.  The  rulings  of  the  court,  and  the  learned  note 
of  Williams  to  this  case,  which  is  partly  set  out  below,  note  g, 
illustrate  the  extent  to  which  defects  in  the  record  are  cured  by  the 
statutes  of  jeofails  after  verdict,  and  by  the  verdict  itself  in  virtue 
of  the  common  law. 

On  these  points,  the  case,  with  the  note  of  Williams,  is  a  leading 
authority.  It  is  given  here  for  the  further  reason  that  it 
exemplifies  one  of  the  uses  of  the  special  traverse  and  the  manner 
of  pleading  to  issue  after  a  special  traverse  is  pleaded. 

Memorandum. 

T>iicks,  to  wit:  Be  it  remembered,  that  heretofore,  to 
wit,  in  the  term  of  St.  Michael  last  past,  before  our 
lord,  the  kinjir,  at  A\>stminster,  came  William  Stennel 
by  Thomas  Stnrmy  his  attorney,  and  brought  here 
into  the  court  of  our  said  lord,  the  king,  then  there 
his  certain  bill  against  John  Hogg,  in  the  custody  of 
the  marshal,  etc.,  of  a  plea  of  trespass;  and  there  are 
pledges  of  prosecution,  to  wit,  John  Roe  and  Richard 
Roe;  wich  said  bill  follows  in  these  words,  to  wit: 

Declaration  (or  Bill.) 
* 

Bucks,  to  wit:  William  Stennel  complains  of  John 
Hogg,  being  in  the  custody  of  the  marshal  of  the  mar- 
shalsea  of  our  lord,  the  king,  before  the  king  himself. 
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for  that  he  on  the  10th  day  of  December,  in  the  18th 
year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  of  England,  etc.,  with  force  and  arms,  etc.,  drove 
and  chased  the  cattle  of  him  the  said  William,  to  wit, 
sixty  sheep  of  the  said  William,  at  Braighton  Parsloe, 
in  the  said  county,  found ;  so  that  by  such  driving  and 
chasing,  the  said  cattle  were  very  much  the  worse; 
and  other  wrongs  to  him  did,  against  the  peace  of  our 
said  lord,  the  now  king,  etc.,  to  the  damage  of  him 
the  said  William  of  40/.;  and,  therefore,  he  brings 
suit,  etc. 

Plea. 

Commencement. — Imparlance. — And  now  at  this 
day,  to  wit,  on  Saturday  next  after  the  octave  of  St. 
Hilary  in  this  same  term,  until  which  day  the  said 
John  Hogg  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer,  etc.,  before  our  lord,  the  king,  at 
Westminster. — Appearance. — Comes  as  well  the  said 
William  Stennel  by  his  said  attorney  as  the  said  John 
Hogg  by  John  Marsh  his  attorney ;  and  the  said  John 
Hogg  defends  the  force  aijd  injury  when,  etc. 

Body. — 1.  As  to  Force  and  Arms,  Not  Guilty  (a). 
And  as  to  the  coming  with  force  and  arms,  or  what- 
ever else  that  is  against  the  peace  of  our  said  lord, 
the  now  king,  he,  the  said  John,  says,  that  he  is  not 
thereof  guilty;  and  of  this  ho  puts  himself  upon  the 
country ; 

Similiter. — And  the  said  William  thereof  likewise, 
etc. 

2»  As  to  Residue,  Title  in  John  Theade.  And 
as  to  the  residue  of  the  said  trespass  above  sup- 
posed to  be  done,  he,  the  said  John,  says,  that  the  said 
William  ought  not  to  have  or  maintain  his  said  action 
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thereof  again&rt  him,  because  he  says  that  the  place 
in  which  the  said  trespass  is  supposed  to  be  done  (b), 
was  and  is  a  certain  piece  of  land,  with  the  appur- 
tenances, called  Churchleys,  lying  in  Braighton 
Parsloe  aforesaid;  which  said  piece  of  land  called 
Churchleys,  at  the  said  time  in  which  the  said  tres- 
pass is  above  supposed  to  be  done,  and  before,  was  the 
proper  soil  and  freehold  of  one  John  Theade;  and 
because  the  said  cattle,  at  the  said  time  when,  etc., 
were  in  and  upon  the  said  land  called  Cliurchleys, 
eating  up  the  grass  then  growing  in  the  same,  and 
doing  damage  there,  he,  the  said  Jolin  Hogg,  as  the 
servant  of  the  said  John  Theade,  and  by  his  com- 
mand (c),  at  the  time  when,  etc.,  gently  drove  and 
chased  the  said  cattle  eating  up  the  said  grass  then 
there  growing  and  so  then  doing  damage, 

Prout  ei  bene  licuit. — ^As  he  lawfully  might ; 

Quae  est  eadem. — Which  is  the  same  trespass  in  the 
said  declaration  above  specified,  whereby  the  said 
William  Stennel  now  complains  above  against  him ; 

Conclusion. — Verification. — And  this  lie  is  ready 
to  verify ; 

Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment if  the  said  William  Stennel  ought  to  have  or 
maintain  his  said  action  thereof  against  him. 

(a).  As  the  declaration  charges  that  the  driving  of  the  sheep  was 
done  with  force  and  arms  and  against  the  peace,  defendant  denies 
the  violence  and  justifies  the  residue.  For  the  failure  of  defendant 
in  this  manner  to  plead  to  the  force  and  arms  demurrer  was  taken 
to  the  plea  in  Lawe  vs.  King,  Case  I,  supra;  see  notes  to  that  case. 
(&).  Upon  this  passage  Mr.  Sergeant  Williams  thus  comments: 
"This  does  not  seem  to  be  correctly  pleaded.  There  is  no  place 
alleged  in  the  declaration,  where  the  sheep  were  taken,  for  Braighton 
Parsloe  is  only  laid  for  a  venue;  neither  does  it  seem  necessary  to 
say,  that  the  place  was  the  freehold  of  J.  T. ;  for  this  is  not  a  local 
action  like  trespass  clausum  fregit,  but  a  transitory  action  for  chas- 
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ing  the  plaintiff's  cattle,  in  which  action  possession  is  sufficient  jus- 
tification: 2  Salk.,  643.  Anon.  The  more  proper  mode  of  pleading 
seems  to  be,  that  J.  S.  was  lawfully  possessed  of  and  in  a  certain 
close  called  C  lying  in  B.  P.  aforesaid,  and  then  justifying  the  chas- 
ing of  the  cattle  as  the  servant  of  J.  S.  damage  feasant  in  the  said 
close  as  in  the  above  plea:*'  i  Wms.  Saund.,  221,  note  i.  As  to  the 
sufficiency  of  this  mode  of  pleading,  that  is,  of  asserting  mere  pos- 
session rather  than  freehold  title,  see  Perry,  341  ct  seq.;  Shipman, 
405 ;  Tyler,  288.  For  the  reason  why  plaintiff  in  his  replication  was 
^obliged  to  plead  seisin  in  fee,  see  note  d,  infra. 

(r).  Defendant  here,  having  in  fact  committed  the  act  alleged 
in  the  declaration,  could  not  show  his  defense  under  the  general 
issue,  the  action  being  trespass,  but  is  obliged  to  plead  specially 
Theade's  ownership  of  the  locus  in  quo  and  justify  his  own  acts  by 
Theade's  commandment;  the  rule  in  trespass  being  that,  generally, 
all  matters  of  excuse  and  of  justification,  as  by  title,  commandment, 
authority,  and  the  like  must  be  set  up  in  defense;  note  k  to  Case 
I,  supra:  i  Chitty  PI,  500,  501;  Bean  vs.  Beckwith,  18  Wall.,  510; 
Pumpelly  vs.  Green  Bay  Co.,  13  Wall.,  166. 

Replication. 

Precludi  non. — And  the  said  William  savs  that  he, 
by  anything  by  the  said  John  above  in  pleading 
alleged,  onght  not  to  be  barred  from  having  his  said 
action  against  the  said  John,  because  he  says, 

Body. — Prescription  in  a  Que  Estate  (d). — That 
long  before  the  said  time  when,  etc.,  he,  the  said  Wil- 
liam was  seized  of  and  in  one  messuage  and  two  rods 
of  land  in  Stewkley^  in  the  said  county,  in  his  demesne 
as  of  fee;  and  the  said  William,  and  all  those  whose 
estate  he,  the  said  William,  has  of  and  in  the  said 
messuage  and  two  rods  of  land,  with  appurtances, 
from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had,  and  been  accustomed  to  have,  for 
themselves,  their  farmers  and  tenants  of  the  said  tene- 
ments, with  the  appurtenances,  common  of  pasture  in 
a  certain  field  called  Clackhill,  containing  by  estima- 
tion 100  acres  of  land,  meadow  and  pasture,  be  it  more 
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or  less,  in  Braighton  Parsloe  aforesaid,  whereof  tlie 
said  piece  of  land,  called  Clmrchley,  above  specified 
in  the  said  bar  of  the  said  John,  is,  and  at  the  said 
time  when,  etc.,  and  also  from  time  whereof  the  mem- 
ory of  man  is  not  to  the  contrary,  was  parcel,  in  every 
part  of  the  said  field  called  Clackhill,  except  in  one 
acre  thereof,  of  which  the  said  William  is,  and  at 
the  said  time  when,  etc.,  was  seised  in  his  demesne  as 
of  fee,  other  than  the  said  piece  of  land  called  rhiich- 
leys  in  manu(»r  and  form  following: 

Prescription  Stated  (c). — That  is  to  say,  in  a  cer- 
tain place  in  the  said  field,  call(*d  Upi)er  Cla(*kclose, 
for  twelve  great  cattle,  to  wit,  horses  and  mares, 
bulls,  cows,  and  heifers,  and  for  sixty  sheep,  levant 
and  couchant  in  and  upon  the  said  messuage,  and  two 
rods  of  land,  with  the  appurt(*nances,  in  every  year,  in 
and  upon  the  1st  day  of  August,  and  from  the  said 
1st  day  of  August  until  the  feast  of  the  Annunciation 
of  the  blessed  Virgin  ^Mary  then  next  following,  as 
belonging  and  appertaining  to  the  said  tenements, 
with  the  appurtances.  And  in  the  residue  of  the  said 
field  called  Clackhill,  exc(*pt  one  acre  as  aforesaid,  of 
which  residue  the  said  piece  of  land  calle<l  Churchley, 
is,  and  at  the  said  time  whc^n,  etc.,  and  also  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
was  parcel,  in  nuinner  and  form  following;  that  is  to 
say,  for  (f)  twelve  gi'eat  cattl(\  to  wit,  horses  and 
nuires,  bulls,  cows,  and  she(»i)  levant  and  couchant  in 
and  upon  the  said  messuage,  and  two  rods  of  land, 
with  the  appurtenances,  (»v(»ry  two  years  suecessively, 
when  the  said  field  should  be  sown  witli  anv  kind  of 
grain,  in  a  certain  part  of  the  said  field,  being  i)as- 
ture,  called  the  Swardground  (which  us(h1  to  be  depas- 
tured by  the  cattle  of  tlie  inhabitants  of  Braighton 
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Parsloe  aforesaid,  in  the  same  years,  from  the  feast 
of  the  Annunciation  of  the  blessed  Virgin  Mary  next 
preceding,  until  the  1st  day  of  August  next  follow- 
ing), in  and  upon  the  said  1st  day  of  August, 
and  from  the  said  1st  day  of  August  until  the  25th 
day  of  March  then  next  following;  and  for  the  said 
twelve  great  cattle  and  sixty  sheep  levant  and  couch- 
ant  in  and  upon  the  said  messuage,  and  two  rods  of 
land,  with  appurtenances,  from  and  after  the  reaping, 
cutting  and  carrying  away  of  the  respective  grass  and 
corn  in  the  said  years,  until  the  25th  day  of  March 
then  next  following,  in  and  through  the  said  whole 
residue  of  the  said  field ;  and  in  every  third  year  when 
the  said  field,  called  Tlackhill,  lies  fresh  and  fallow 
for  the  said  twelve  great  (*attle  and  sixty  sheep  for  tlie 
whole  year,to  wit,  upon  the  feast  of  the  Anuunciation 
of  the  blessed  Virgin  Mary,  and  from  the  said  fefist 
until  the  feast  of  the  Annunciation  of  the  blessed 
Virgin  Mary  next  following,  in  and  through  the  said 
whole  residue  of  the  said  field  called  Cla(!khill,  except 
in  that  part  of  the  arable  land  which  should  be  sown 
with  any  grain  on  or  before  the  said  feast  of  the 
Annunciation  of  tlie  blessed  Virgin  Mary,  and  in  that 
part  so  sown,  from  the  said  feast  of  tlie  Annunciation 
of  the  blessed  Virgin  Mary,  until  the  time  of  the  said 
sowing,  as  to  the  said  tenements,  with  the  appur- 
tenances, belonging  and  appertaining. 

A  rermcnt  that  fjand  ira^  Suhjrct  to  Common. — And 
the  said  William  further  says,  that  the  siiid  tield 
called  riackhill,  on  the  Ist  day  of  April,  in  tlie  said 
18th  year  of  the  reign  of  our  said  lord,  t\w  now  king, 
was  sown  witli  wheat,  and  afterwards,  and  before  th(» 
said  time  when,  etc.,  the  (Top  of  wheat  and  the  grass 
in  that  year  lately  growing  and  sown,  to  wit,  on  th(^ 
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1st  day  of  November,  in  the  said  18th  year,  were 
reaped,  cut,  bound,  and  carried  away  from  thence; 
and  that  lie,  the  said  William,  after  the  reaping,  cut- 
ting, and  carrying  away  of  the  said  crop  of  wheat 
and  grass  in  that  year  growing  and  sown  in  and  upon 
the  said  fiel3,  at  the  said  time  when,  etc.,  put  the  said 
sixty  sheep  of  him,  the  said  William,  into  the  said 
piece  of  land  called  Churchleys,  to  depasture  the  grass 
there  then  growing,  using  his  said  common  in  form 
aforesaid  (g), 

Prout  ci  bene  Ucuit,  as  he  well  might ; 

Conclusion. — Verification. — ^And  this  he  is  ready 
to  verify ; 

Prayer  of  Judgment. — AVherefore,  since  the  said 
John  hath  above  acknowledged  the  said  trespass,  and 
the  driving  and  chasing  of  the  said  sheep  of  the  said 
William,  he  the  said  William  prays  judgment,  and  his 
damages,  on  occasion  of  the  said  trespass,  to  be 
adjudged  to  him,  etc. 

{d).  See  3  Bl.  Comm.,  264;  Perry,  344,  note  2;  Tyler,  290;  Ship- 
man,  408;  as  to  the  necessity  of  pleading  title  in  fee  to  support  a 
prescription,  and  as  to  the  sufficiency  of  this  mode  of  pleading  such 
title.  Says  Mr.  Serjeant  Williams,  in  note  2  to  Mellor  vs.  Speteman, 
1  Wms.  Saund.,  346: 

"There  is  a  difference  between  an  action  by  a  commoner  for  dis- 
turbance of  his  common,  and  a  plea  by  him  justifying  under  a  right 
of  common  to  an  action  of  trespass  clausum  f regit,  or  an  avowry 
damage  feasant.  In  the  former  case,  it  is  not  now  necessary  for  the 
plaintiff  to  set  out  in  his  declaration  any  title  to  the  common,  either 
by  prescription  or  otherwise,  but  only  to  allege  that  he  is  pos- 
sessed of  certain  land,  etc.,  as  the  case  may  be,  and  by  reason  thereof 
has  a  right  of  common  in  such  a  place  for  his  commonable  cattle 
levant  and  couchant  upon  his  land,  and  the  defendant  disturbed  him, 
whereby  the  plaintiff  could  not  enjoy  his  common  in  so  ample  a 
manner  as  he  ought  to  have  done.    *    *    ♦ 

"But,  in  plea  justifying  under  a  right  of  common,  the  defendant 
must  set  out  his  title  to  the  common  specially,  by  showing  a  seisin 
in  fee  of  the  land,  either  in  himself  or  in  some  other  under  whom 
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he  derives  title,  and  then  prescribing  in  a  que  estate  for  a  right  of 
common:  Grinstead  vs.  Marlowe,  4  Term  Rep.,  719." 

(e).  By  this  replication  it  appears  that  the  body  of  land  called 
Qackhill  is  divided;  with  respect  to  plaintiffs  prescriptive  rights, 
into  three  parcels,  each  variously  subject  to  his  use,  viz.: 

(i).   One  acre  which  is  owned  in  fee  by  plaintiff  himself; 

(2).  Upper  Clackclose,  in  which  plaintiff  has  common  for  twelve 
great  cattle  and  sixty  sheep  from  August  ist  to  the  Annunciation, 
that  is,  until  the  25th  of  March  following; 

(3).  The  residue  of  Clackhill,  including  defendant's  field  called 
Churchleys,   in  which  plaintiff  prescribes   as   follows: 

For  two  successive  years  of  every  three,  when  the  field  was  in 
grain,  he  alleges  in  himself  a  right  of  common  for  **twelve  great 
cattle,  to  wit,  horses  and  mares,  bulls,  cows,  and  sheep,  etc.,"  the 
replication  as  worded  at  this  point  (indicated  in  the  text  by  the  letter 
f),  failing  to  distinguish  as  before  between  the  great  cattle  and  the 
sheep,  and  failing  to  enumerate  the  sixty  sheep  as  distinct  from  and 
additional  to  the  twelve  great  cattle;  which  right  of  common,  as 
stated,  extends  only  to  that  part  of  the  residue  of  Clackhill,  being 
pasture  and  called  the  Swardground,  which  was  or  had  been  sub- 
ject to  a  certain  right  of  common  in  the  inhabitants  generally  of 
the  parish,  the  plaintiff's  right  in  this  part  for  his  '*said  twelve  great 
caltle  and  sixty  sheep" — note  the  change  of  wording — running  from 
August  ist  in  each  of  said  years  to  the  25th  of  March  in  the  year 
following;  and  for  "the  said  twelve  great  cattle  and  sixty  sheep"  a 
common  in  the  whole  of  the  said  residue  of  the  field  after  the 
harvest  and  until  the  next  25th  of  March; 

And  in  every  third  year,  the  field  lying  fallow,  plaintiff  alleges  a 
right  of  common  for  "the  said  twelve  great  cattle  and  sixty  sheep'* 
in  the  whole  field  throughout  the  year. 

Excepting,  from  this  right  for  the  whole  year,  so  much  of  the 
arable  land  as  should  be  sown  in  grain  before  the  25th  of  March, 
as  to  which  the  right  of  common  ran  only  from  the  last  harvest 
to  the  time  of  the  sowing. 

The  replication  then  avers  that  the  year  named  in  the  declaration 
was  one  of  the  years  in  which  Clackhill  was  sown  in  wheat,  that  the 
harvest  was  completed  in  November,  and  that  afterwards  plaintiff 
put  in  his  sheep. 

The  defects  alleged  in  this  statement  of  prescriptive  right  are 
noticed  in  the  two  notes  next  following : 

(/).  At  this  point,  apparently  by  a  clerical  misprision,  the 
right  of  common,  which  is  elsewhere  claimed  for  twelve  great 
cattle  and  sixty  sheep,  is  laid  as  "for*  twelve  grreat  cattle,  to 
wit,  horses,  etc.,  and  sheep."  This  might  have  been  a  material 
misstatement   had  plaintiff  been   obliged   to   establish   his   right   to 
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common  in  the  place  and  at  the  time  to  which  this  particular 
aspect  of  the  prescription  is  applied,  namely,  the  right  which 
in  grain  years  was  limited  to  the  Swardground  from  the  first 
of  August  until  the  crop  was  harvested.  Inasmuch,  how- 
ever, as  it  is  shown  that,  after  the  harvest,  plaintiff  had  common  in 
the  whole  field  for  sheep  as  well  as  great  cattle,  and  the  sheep 
were  not  chased  until  December,  the  crop  being  carried  away  in 
November,'  the  limitation  of  the  right  at  an  earlier  season  is 
immaterial.  ' 

Objection  to  the  replication  on  the  ground  last  stated  was  over- 
ruled upon  the  court's  observing  that  the  date  at  which  right  of 
pasturage  for  the  sheep  was  claimed  was  within  the  subsequent 
prescription,  which  expressly  included  sixty  sheep.  As  the  same 
subsequent  prescription,  for  twelve  great  cattle  and  sixty  sheep, 
was  alleged  to  cover  the  whole  field,  swardground  and  arable  alike, 
after  the  harvest,  it  would  seem  that  the  next  two  of  the  objections 
suggested  might  ha\'e  been  disposed  of  on  the  same  ground;  but 
thexrourt  put  its  ruling  as  to  those  on  the  principle,  that  such  defects 
in  the  statement  of  the  right  were  cured  by  the  verdict,  as  to  which 
see  next  note  below. 

(g).  This  justification  is  defective  in  that  it  fails  to  aver  that 
the  sheep  put  in  by  plaintiff  were  levant  and  couchant  upon  his  own 
land,  the  "messuage  and  two  rods  of  land,  with  appurtenances"  whfch 
he  owned  in  fee,  and  in  virtue  of  which  ownership  he  prescribed 
for  common.  His  right  of  common,  as  he  stated  it,  extended  only 
to  the  pasturage  of  such  sheep ;  and  he  should  have  shown  that 
the  sheep  actually  put  by  him  upon  the  common  were  within  his 
right.  It  seems  to  have  been  conceded  that  this  defect  would  have 
been  fatal  had  defendant  demurred  to  the  replication;  but,  after  the 
verdict,  it  was  held  to  be  cured  by  the  statutes  of  jeofails. 

Of  the  defects  which  may  occur  in  a  pleading  and  which  make 
it  bad  if  demurred  to,  there  are  many  which  are,  or  may  be,  cured 
or  aided  in  one  or  more  ways,  so  that  they  cannot  afterwards  be 
availed  of  by  the  adverse  party  as  grounds  for  objection  to  the  case 
of  the  party  ifalling  into  such  errors.  These  defects  fall  into  these 
classes : 

(l).  Defects  which  are  or  may  be  cured  by  pleading  over, 
and  are  therefore  unavailable  upon  ultimate  demurrer;  thus  all 
defects  of  mere  form  are  necessarily  waived  by  the  mere  fact  of 
pleading  over,  and  some  substantial  defects  may  be  aided  if  the 
pleading  which  follows  supplies  the  omissions  by  express  averment 
or  necessary  implication:  see  note  dd  to  Case  XI.  Where  defects 
are  of  such  character  or  have  been  so  remedied,  they  are  not  available 
upon  demurrer  taken  after  the  pleading  which  aids  them.  But  there 
are   other   defects   which,   though   available   upon   demurrer  at   any 
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stage  before  joinder  in  issue,  are  cured  by  a  verdict,  so  that  they 
cannot  be  urged  in  arrest  of  judgment  or  as  grounds  for  reversal 
in  an  appellate  court.    Of  these  some  are, 

(2).  Defects  cured  by  verdict  at  common  law.     Of  this  dass  Mr. 
Serjeant  Williams,  in  his  note  i  to  this  case,  says: 

**With  respect  to  the  former  case,  it  is  to  be  obser\'ed  that, 
where  there  is  any  defect,  imperfection  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal 
objection  on  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
either  that  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect,  imperfection  or  omission  is 
cured  by  the  verdict  at  common  law;  or,  in  the  phrase  often  used 
upon  the  occasion,  such  defect  is  not  any  jeofail  after  verdict." 
And  the  same  rule  is,  in  substance,  laid  down  by  Lord  Ellenborough 
in  Jackson  vs.  Pesked,  i  Maule  &  Sel.,  234;  see  Shipman,  274; 
Tyler,  163;  Perry,  237.  And  this  principle  is  repeated  and  applied  in 
R.  R.  Co.  vs.  Hickey,  5  App.  D.  C,  467;  S.  C,  affirmed,  166  U.  S., 
521;  Schwarz  vs.  Reesch,  2  App.  D.  C,  447;  Bunyea  vs.  R.  R.  Co., 
19  D.  C,  76;  Township  of  Lincoln  vs.  Iron  Co.,  103  U.  S.,  412; 
Townsend  vs.  Jennison,  7  How.,  706,  721 ;  Renner  vs.  Bank,  g 
Wheaton,  581,  595;  Chandler  vs.  Norwood,  14  App.  D.  C,  357. 
Mr.  Williams  gives  these  additional  examples  of  the  application  of 
this  principle: 

"So  where  a  grant  of  a  reversion,  a  rent-charge,  an  advowson,  or 
any  other  hereditament,  which  lies  in  grant,  and  can  be  conveyed 
only  by  deed,  be  pleaded,  but  is  not  alleged  to  have  been  by  deed; 
or  if  a  feoffment  be  pleaded  without  livery;  so  that  the  grantee  or 
feoffee  does  not  shew  in  himself  a  perfect  title;  yet,  if  the  grant 
or  feoffment  be  put  in  issue,  and  found  by  the  jury,  the  verdict 
cures  such  imperfection  by  the  common  law.  *  *  *  So,  in  an 
action  for  malicious  prosecution,  it  is  necessary  to  allege  in  the 
declaration  that  the  prosecution  is  at  an  end.  *  *  ♦  The  want  of 
this  averment  is  cured  after  verdict.  »  ♦  ♦  But  is  fatal  upon 
demurrer  or  after  a  judgment  by  default:  for  the  original  prosecu- 
tion may  either  be  determined  or  it  may  still  be  regularly  going  on ; 
and  how  can  the  court  say  which  of  the  two  is  the  fact?  But  where 
there  is  a  verdict  for  the  plaintiff,  it  is  a  necessary  inference  that 
it  was  proved  on  the  trial  that  the  original  prosecution  was  at  an 
end." 

(3).   Defects  aired  by  the  statutes  of  jeofails.    Of  this  class,  Mr. 
Serjeant  Williams,  in  the  note  cited  and  quoted  in  part,  continues : 

"But  where  there  was  any  defect,  omission  or  imperfection,  though 
in  form  only,  in  some  collateral  parts  of  the  pleading,  that  were  not 
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in  issue  between  the  parties,  so  that  there  was  no  room  to  presume 
that  the  defect  or  omission  was  supplied  by  proof,  a  verdict  did  not 
cure  them  by  the  common  law."  Thus,  in  this  case  of  Stennel  vs. 
Hogg,  the  omission  of  plaintiff  to  aver  that  the  sheep  were  levant 
and  couchant  was  not  cured  by  verdict  upon  the  principle  above 
slated,  because  that  fact  was  not  within  the  issue  actually  joined; 
since  that  issue  was  only  as  to  the  existence  vel  non  of  the  prescrip- 
tion, and  the  prescription  might  have  been  established  as  an  abstract 
right  without  any  proof  at  all  as  to  these  particular  sheep.  The 
commonable  character  of  the  sheep  was,  therefore,  in  "some  col- 
lateral parts  of  the  pleading,"  and  the  defective  statement  of  plain- 
tiff's right  was  not  aided  by  the  verdict  in  virtue  of  the  common 
law  principle.  So  where  an  administrator  suing  on  a  bond  failed 
to  state  by  whom  administration  had  been  granted  to  him,  and  the 
plea  was  non  est  factum,  which  went  only  to  the  bond,  the  defect 
in  the  declaration  was  not  within  the  common  law  aider  by  verdict, 
the  letters  of  administration  not  needing  to  be  proved  on  that  issue. 
Other  defects  likewise  not  cured  by  verdict  at  common  law  were 
want  of  color,  misjoining  of  issue,  discontinuance,  an  immaterial 
traverse,  the  omission  of  profert,  the  omission  of  some  formal  words 
like  vi  ct  armis,  hoc  est  paratus  veriHcare,  etc.  By  a  series  of 
statutes,  among  which  are  the  32  Henry  VIIL,  the  18  Elizabeth,  the 
21  James  I.,  and  the  16  and  17  Charles  II.,  it  is  enacted  that  these 
and  some  other  and  similar  errors  shall  be  cured  by  verdict,  that  is, 
they  shall  not  be  urged  as  grounds  for  arrest  of  judgment  after  the 
party  committing  such  errors  shall  have  obtained  a  verdict.  So,  if 
a  case  was  tried  in  any  other  county  than  that  in  which  the  issue 
was  laid,  the  error  was  not  aired  by  the  verdict,  but  judgment  was 
arrested,  until  the  Stat.  16  and  17  Charles  II.  provided  otherwise: 
Shipman,  381;  Tyler,  272;  Perry,  327;  Craft  vs.  Boite,  i  Wms. 
Saund.,   246;   Case  VII,  infra. 

These  enactments,  providing  for  aider  by  verdict  in  cases  not 
within  the  common  law  rule,  were  called  statutes  of  jeofails;  and 
by  Stat.  4  and  5  Anne  the  effect  of  all  such  statutes  was  extended 
to  cases  in  which  there  were  no  verdicts  but  judgments  were  had 
upon  default  or  confession. 

(4).  Defects  not  aided  by  verdict  or  statutes  are  those  omis- 
sions of  matters  which  are  substantial  and  essential,  and  which 
are  not  necessarily  presumed  to  have  been  proven  at  the  trial.  On 
this  point  the  note  above  quoted  proceeds: 

"But  still,  if  the  plaintiff  either  states  a  defective  title,  or  totally 
omits  to  state  any  title  or  cause  of  action,  a  verdict  will  not  cure 
such  defects,  either  by  the  common  law  or  by  the  statutes  of  jeofails; 
for  the  plaintiff  need  not  prove  more  than  what  is  expressly  stated 
in  the  declaration,  or  is  necessarily  implied  from  those  facts  which 
are  stated." 
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Thus,  where  a  plaintiff  sued  an  indorser  upon  a  promissory  note, 
alleging  protest  of  the  note  but  not  alleging  that  notice  of  the 
protest  was  given  the  defendant,  the  omission  was  not  cured  by 
verdict  for  plaintiff,  and  judgment  in  his  favor  was  reversed  in 
error:  Slacum  vs.  Pomery,  6  Cranch,  221 ;  and  so  where  the  declara- 
tion states  a  case  which  is  not  within  the  jurisdiction  of  the  court: 
Mansfield  vs.  Winter,  10  App.  D.  C,  549;  and  if  the  defect  is  of 
such  character  it  is  not  waived  by  pleading  over  after  demurrer 
overruled  (see  note  //  to  Case  XI),  but  may  be  urged  in  arrest  of 
judgment  after  verdict,  or  in  the  appellate  court  as  ground  for 
reversing  the  judgment:  Teal  vs.  Walker,  iii  U.  S.,  242;  Harper  vs. 
Cunningham,  8  App.  D.  C,  430;  and,  so  also,  other  substantial  errors 
in  pleading  are  not  cured  by  verdict,  as  a  plea  of  non  assumpsit  to  a 
declaration  in  case:  Garland  vs.  Davis,  4  How.,  143.  For  other 
examples  of  defects  not  supplied  by  verdict,  see  Barber  vs.  Fox,  2 
Saund.,  136,  Case  VHI,  infra;  Jackson  vs.  Pesked,  i  Maule  &  Sel- 
wyn,  234,  cited  above  in  this  note.  The  rule  on  this  point  is  some- 
times stated  thus:  where  the  declaration  contains  a  defective  state- 
ment of  a  good  cause  of  action,  it  is  helped  by  verdict;  but  the 
statement  of  a  bad  or  defective  cause  of  action  is  not  so  cured;  "a 
verdict  will  aid  a  defective  statement  of  title,  but  will  n^er  assist 
a  statement  of  a  defective  title  or  cause  of  action:"  i  Chitty  Pl.# 
681;  DeSobry  vs.  Nicholson,  3  Wall.,  420;  Renner  vs.  Bank,  9 
Wheaton,  595;  Lewis  vs.  R.  R.  Co.,  6  Mackey,  556. 

Rejoinder. 

Repetition  of  Plea. — And  the  said  John  Hogg,  as 
before,  says,  tliat  tho  said  piece  of  land  with  the 
appurtenances,  called  Churchleys,  in  which,  etc.,  is, 
and  at  the  said  time  when,  etc.,  was  the  proper  soil 
and  freehold  of  the  said  John;  and  because  the  cattle 
at  the  said  time  when,  etc.,  were  upon  the  said  land 
called  Churchley,  in  which,  etc.,  eating  up  the  said 
grass  there  then  growing,  and  doing  damage  there,  he, 
the  said  John  Hogg,  as  servant  of  the  said  John 
Theade,  and  by  his  command,  at  the  said  time  when, 
etc.,  gently  drove  and  chased  the  said  cattle  eating 
up  the  said  grass  there  growing,  and  doing  damage 
there,  as  well  he  might,  in  manner  and  form  as  he, 
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the  said  John  Hogg,  has  above  thereof  in  pleading 
alleged  (h), 

Absque  hoc. — Traversing  the  Prescription  as  it  is 
Stated. — Without  this,  that  the  said  William  Stennel, 
and  all  thosv  whose  estate  he,  the  said  William,  now 
has,  of  and  in  the  said"  messuage,  and  two  rods  of  land, 
with  the  appurtenances,  from  time  whereof  the  mem- 
ory of  man  is  not  to  the  contrary,  have  had,  and  been 
accustomed  to  haves  for  themselves,  their  farmers 
and  tenants  of  the  said  tenements,  with  the  appur- 
tenan(*es,  common  of  pasture,  in  the  said  field  called 
Clackhill,  wluTeof,  etc.,  in  every  part  of  the  said  field 
called  Clackhill,  except  in  one 'acre  thereof,  of  whicli 
the  said  William  is,  and  at  the  said  time  when,  etc., 
was  seised  in  his  demesne  as  of  fee,  other  than  the  said 
piecc^  of  land  callcnl  Churchley,  in  manner  and  form 
•following;  that  is  to  say,  in  a  certain  part  of  the  said 
field  callcHl  Upper  Clackclose,  for  twelve^  great  cattle, 
to  wit,  horses  and  mari^,  bulls,  cows,  and  heifers, 
and  for  sixty  sheep,  levant  and  coucliant  in  and  upon 
the  said  messuage  and  two  rods  of  land,  with  the 
appurtenances,  every  year,  in  and  upon  the  1st  day 
of  August,  and  from  the  said  1st  day  of  August  until 
the  feast  of  tlie  Annunciation  of  the  blessed  Virgin 
Mary  then  next  following,  as  to  the  said  tenements, 
with  the  appurtenances,  belonging  and  appertaining, 
and  in  the  residue  of  the  said  field,  except  one  acre 
as  aforesaid,  of  which  residue  the  said  piece  of  laud 
called  rhurchleys  is,  and  at  the  said  time  when,  etc., 
and  also  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  was  parcel,  in  manner  and  form  fol- 
lowing [here  the  rejoinder  repeats  the  prescription 
as  it  is  set  out  in  the  replication,  following  the  words 
thereof],  in  manner  and  form  as  the  said  William 
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Stennel  liafli  above  thereof,  in  replying,  alleged;  and 
and  this  he  is  ready  to  verify ;  whereof,  as  before,  he 
prays  judgment,  and  that  the  said  William  Stennel 
may  be  barred  from  having  his  said  action  thereof 
against  him,  etc. 

(h).  This  special  traverse  is  cited  as  an  example  of  the  abuse 
of  that  form  which  is  accounted  for  by  Mr.  Stephen  as  due  to 
mere  fashion  or  bad  taste,  there  being  no  reason  why  defendant 
should  not  have  traversed  the  replication  directly  and  in  common 
form,  to  the  effect  that  plaintiff  did  not  have  the  prescriptive  right : 
Tyler,  192,  193,  note  h;  Perry,  259;  Shipman,  302. 

m 

Surrejoinder. 

Repeats  the  Prescription. — And  the  said  William 
Stennel,  as  before,  says,  that  he,  the  said  William, 
and  all  those  whose  estate  he,  the  said  William,  now 
has,  of  and  in  the  said  messuage  and  two  rods  of  land, 
with  the  appurtenances,  from  time  whereof  the  mem- 
ory of  man  is  not  to  the  contrary,  have  had,  and  been 
accustomed  to  have,  for  themselves,  their  fanners  and 
tenants  of  the  said  tenements,  with  the  appurtenances, 
common  of  pasture  in  the  said  field  called  Clackhill, 
whereof,  etc.,  in  every  part  of  the  said  field  called 
Clackhill,  except  in  one  acre  thereof,  of  wliich  lie, 
the  said  William,  is,  and  at  the  said  time  when,  etc., 
was  seised  in  his  demesne  as  of  fee,  other  than  the 
said  piece  of  land  called  Churchlejs,  in  manner  and 
form  following  [here  is  repeated  the  prescription,  fol- 
lowing the  wording  of  the  replication] ;  in  manner 
and  form  as  he,  the  said  William,  has  above  thereof 
in  replying  alleged  (i) ; 

Ad  patriam, — ^And  this  he  prays  may  be  inquired 
of  by  the  country. 

Similiter. — ^And  the  said  John  Hogg  thereof  like- 
wise, etc. 
8 
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Venire. — Therefore  let  a  jury  thereof  come  before 
our  lord,  the  king,  at  Westminster,  on  Monday  next 
after  fifteen  days  of  St.  Hilary ;  and  who  neither,  etc., 
to  recognise,  etc.,  because  as  well,  etc.,  the  same  day  is 
given  to  the  said  parties  there,  etc. 

(t).  The  result  of  using  the  special  traverse  hi  this  case  may 
lend  to  account  for  the  disfavor  into  which  that  form  of  pleading 
ultimately  fell;  not  only  is  the  issue  unnecessarily  postponed  to 
the  rebutter,  but  both  the  rejoinder  and  the  surrejoinder  repeat 
verbafim  the  very  voluminous  and  "intricate  prescription"  which 
is  set  out  in  the  replication.  Since  defendant  had  adopted  the  spe- 
cial traverse,  he  had  to  use  the  full  statement  of  the  prescription 
to  supply  an  absque  hoc  for  his  rejoinder;  and  thereupon  plaintiff 
was  obliged  to  repeat  in  his  surrejoinder  all  the  verbiage  already 
used  in  the  replication  and  in  the  rejoinder  before  he  could  tender 
issue:    Shipman,   302;   Tyler,    193. 

Stennel  vs,  Hogg. 

Trespass.  The  plaintiff  declares  that  the  defend- 
ant, on  the  10th  of  December,  in  the  18th  year  of  the 
reign  of  the  now  king,  at  Rraighton  Parsloe,  in  the 
county  of  Bucks,  drove  and  chased  sixty  sheep  of  the 
plaintiff,  whereby  they  were  very  much  hurt,  and 
other  wrongs,  etc.  The  defendant  justified  the  chas- 
ing in  a  place  called  Churchleys,  in  Tlraighton  Parsloe 
aforesaid,  which  was  the  freehold  of  one  John  Theade. 
The  plaintiff  replied,  and  made  title  to  common, 
and  said  that  he  himself  was  seised  of  a  messuage  and 
two  rods  of  land,  with  the  appurtenances,  in  St-ewkly, 
in  the  same  county,  in  his  demense  as  of  fee ;  and  that 
the  said  i)laintifl-,  and  all  those,  etc.,  have  common 
of  pasture  in  a  certain  field  called  Clackhill,  contain- 
ing one  hundred  acres  of  meadow  and  pasture,  in 
Braighton  Parsloe  aforesaid,  whereof  the  said  piece 
of  land  called  (^hurchleys  is,  and  from  time  whereof, 
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etc.,  was  parcel,  in  every  part  of  the  said  field  called 
Clackhill  (except  in  one  acre  of  the  same,  whereof 
the  plaintiff  was  seised  in  fee ) ,  other  than  in  the  said 
piece  of  land  called  Churchleys,  in  manner  and  form 
following,  that  is  to  say,  in  a  place  called  Upper 
Clackclose,  for  twelve  great  cattle,  to  wit,  horses, 
mares,  bulls,  cows,  and  heifers,  and  for  sixty  sheep 
levant  and  couchant  upon  the  lands  of  the  plaintiff, 
in  every  year,  on  the  first  day  of  August,  and  from 
thence  to  Lady-day  then  next  following,  as  to  the  said 
lands,  with  the  appurtenances,  belonging  and  apper- 
taining, and  in  the  residue  of  the  said  field  called 
Clackhill  (except  the  said  one  acre),  of  which  residue 
the  said  piece  of  land  called  Churchleys  is,  and  from 
time  whereof,  etc.,  was  parcel,  in  manner  and  form 
following,  that  is  to  say,  for  twelve  great  cattle,  to  wit, 
horses,  mares,  bulls,  cows  and  sheep,  levant  and  couch- 
ant upon  the  tenements,  for  two  years  together  suc- 
cessively, when  the  said  field  should  be  sown  witli 
any  kind  of  grain,  in  a  certain  parcel  thereof,  being 
pasture,  called  the  Sward-ground  (which  was  used  to 
be  depastured  by  the  cattle  of  the  inhabitants  of 
Braighton  Parsloe  aforesaid,  in  the  same  years,  from 
the  feast  of  the  Annunciation  of  the  blessed  Virgin 
Mary  next  preceding,  until  the  1st  day  of  August 
next  following),  in  and  upon  the  said  1st  day  of 
August,  and  from  thence  until  Lady-day  following, 
and  for  the  said  twelve  great  cattle  and  sixty  sheep 
levant  and  couchant  upon  the  tenements,  from 
and  after  the  cutting  and  carrying  away  of  the  respec- 
tive grass  and  corn  in  the  said  years,  until  the  25th 
day  of  March  then  next  following,  in  and  throughout 
the  whole  residue  of  the  said  field,  and  in  every  third 
year  when  the  said  field  called  Clackhill  lies  fresh 
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and  fallow,  for  twelve  great  cattle  and  sixty  sheep 
throughout  the  whole  year,  to  wit,  on  the  feast  of  the 
Annunciation  of  the  blessed  Virgin  Mary,  and  from 
the  said  feast  until  Lady-day  next  following,  in  and 
throughout  the  whole  residue  of  the  said  field  called 
Clackhill,  except  in  that  part  of  the  arable  land  which 
should  be  sown  with  any  grain  at  or  before  the  said 
feast  of  the  Annunciation  of  the  blessed  Virgin  Mary, 
and  in  that  part  so  sown  from  the  said  feast 
of  the  Annunciation  of  the  blessed  Virgin  Mary 
until  the  said  time  of  sowing,  as  to  the  tenements  of 
the  plaintiff  belonging  and  appertaining.  And  the 
plaintiff  further  averred,  that  the  said  field  called 
Clackhill,  on  the  1st  of  April,  in  the  18th  year  of  the 
reign  of  the  now  king,  was  sown  with  wheat ;  and  that 
afterwards,  to  wit,  on  the  1st  day  of  November,  in  the 
same  year,  the  corn  was  cut  and  carried  away,  where- 
fore the  plaintiff  afterwards,  to  wit,  at  the  said  time 
when,  etc.,  put  in  the  sixty  sheep  into  the  said  piece  of 
land  called  Churchleys,  to  eat  the  grass  there  growing, 
using  his  said  common  in  form  aforesaid;  and  this, 
etc. :  and,  wherefore,  etc.  The  defendant  rejoined  and 
traversed  the  prescription,  upon  wliich  issue  was 
joined,  and  a  verdict  found  for  the  plaintiff.  And 
now  this  term  it  was  moved  in  arrest  of  judgment,  and 
divers  exceptions  were  taken.  1.  The  plaintiff  pre- 
scribes for  common  for  groat  cattle,  to  wit,  for  sheep, 
whereas  sheep  are  not  great  cattle,  and  so  the  pre- 
scription not  good.  2.  It  is  not  shewn  whether  the  place 
where,  etc.,  be  sward-ground  or  arable;  as  it  ought, 
for  the  plaintiff  has  made  the  same  prescription  for 
common  in  the  sward-ground,  namely,  for  great  cat- 
tle; and  another  in  the  arable,  namely,  for  the  twelve 
great  cattle  and  sixty  sheep.     3.  It  is  not  averred 


Case  VI — Stennel  vs.  Hogg.  101 

that  the  cattle  of  Braighton  Parsloe  depastured  the 
place  where,  etc.,  if  it  was  the  sward-ground;  for  the 
plaintiff  by  his  prescription  has  not  entitled  himself 
to  common  in  all  the  sward- gronnd,  but  in  that  part 
only  which  was  depastured  by  the  cattle  of  Braighton 
Parsloe,  which  ought  to  be  averred;  and  for  want 
whereof  the  replication  was  bad,  and  the  plaintiff 
cannot  have  judgment.  4/  It  in  not  averred  that  the 
sixty  sheep,  which  were  put'lntothe  place  in  which, 
etc.,  were  levant  and  oouchant  upon  the  plaintiff's 
tenements,  and  if  they  were  not,  th^itj  it -was  lawful 
for  the  defendant  to  distrain  them  damagfe-  feasant ; 
sed  non  allocantur.  •  --  .•  > 

For  as  to  the  first  exception,  it  is  not  materiftKnow 

'  J  - 

whether  sheep  are  great  cattle,  because  the  plairiMft' 
justifies  his  putting  in  the  sheep  upon  another  pre- 
scription, namely,  a  prescription  of  common  for  sixty 
sheep.  But  Kelynge,  C.  J.,  said  that  sheep  were  great 
cattle,  in  respect  of  conies.  And  as  to  all  the  other 
exceptions,  the  court  said,  that  after  verdict  it  shall 
not  be  intended  but  that  the  plaintiff's  sheep  were 
in  that  part  of  Churchleys  in  which  the  plaintiff 
has  common ;  for  otherwise  the  defendant  might  have 
taken  advantage  thereof  by  demurrer  or  rejoinder; 
but  when  he  rejoins  and  traverses  the  prescription 
which  is  found  against  him,  the  want  of  an  averment 
and  all  other  faults  are  aided  by  the  statutes  of  jeo- 
fails; and  so  in  Prance  i;^.  Tringer's  Case,  Cro.  Jac, 
44.  Wherefore,  after  this  case  had  been  twice 
moved,  judgment  was  given  for  the  plaintiff.  Note: 
It  seems  to  be  an  intricate  prescription. 
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CASE  VII. 

Cbaft  vs.  Boite. 

1  Wms.  Saand.,  241 ;  in  King's  Bench,  1669. 


•  • 


Case  For  Slander — Plea,  tfji&t ideation. — Replication, 
De  Injuria — Venire-^^^tl^i*'Priu8 — ^Verdict — Judg- 
ment. •';.'•••*•' 


•  •    •  •  • 


Statement. — Boijtevfii^  •verbally  charged  that  Craft,  a  clergyman, 
had  been  guilty,  of.ltfrccrfy.  Craft  brings  this  suit.  In  the  declara- 
tion the  venye  *i§  fa'id  at  London  and  the  words  are  alleged  to 
have  be^i>;  4',<5ij«fl*  in  a  certain  parish  within  that  city.  The  plea 
justifies,flje«  speaking  pf  the  words  by  the  averment  that  plaintiff 
did  *r]t./acl  steal  certain  silver-plate  at  Oxford  in  Oxfordshire; 
•  Vb^^fore  defendant  spoke  the  words  at  London.  The  replication 
**.:is»tfie  Dc  injuria  sua  absque  tali  causa,  the  defendant  spoke  the 
words  of  his  own  wrong  without  any  such  justification  as  he 
alleges.  Issue  being  joined,  the  cause  was  tried  at  Westminster, 
in  Middlesex,  and  verdict  went  for  plaintiff. 

Defendant  moved  in  arrest  of  judgment,  on  the  ground  that  the 
trial  had  been  in  Middlesex,  the  venue  of  the  action,  whereas  by 
the  common  law  the  cause  should  have  been  tried  at  the  venue 
of  the  last  issue,  which  was  Oxford.  This  was  admitted;  but  the 
court  held  that  the  error  was  cured  by  the  then  recent  Statute  of  i6 
and  17  Charles  II,  passed  about  three  years  before,  which  enacted 
that 

"after  verdict  judgment  shall  not  be  stayed  or  reversed  for  that 
there  is  no  right  ven.ue,  so  as  the  cause  were  tried  by  a  jur>' 
of  the  proper  county  or  place  where  the  action  is  laid." 

The  first  case  decided  under  this  statute  had  construed  the  pro- 
vision quoted  as  Saunders,  in  his  argument  reported  below,  con- 
tended it  should  be  taken :  Stirke  vs.  Bates,  i  Levinz,  207 ;  i  Siderfin, 
^26.  The  present  case  establishes  the  modern  practice  in  respect  of 
venues;  for,  although  the  intent  of  the  statute  was  only  to  cure  an 
accasional  and  casual  error  in  the  matter  of  place  of  trial,  as  the 
result  of  this  decision  all  issues  were  tried  at  the  venue  of  the 
action,  instead  of  at  the  venue  laid  to  the  fact  in  issue,  according 
to  the  rule  at  common  law:  Tyler,  272;  Shipman,  381;  Perry, 327. 
Reference  to  the  pages  cited  will  show  what  was  the  former  prac- 
tice, and  what  were  the  reasons  for  it,  and  so  enable  the  student  to 
appreciate  the  significance  of  the  present  case. 
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The  case  is  useful,  also,  as  an  instance  of  the  use  of  two 
counts  for  the  same  cause  of  action,  the  plaintiff  stating  the  slander 
in  two  forms  to  meet  the  uncertainties  of  proof. 

For  notes  on  the  pleadings  in  cases  for  defamation,  sec  Case  XV, 
infra. 

Declaratioo. 

Commencement. — London,  to  wit:  Joseph  Craft, 
clerk,  complains  of  Joseph  Boite,  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord,  the  king, 
before  the  king  himself;        ^ 

Body. — Inducement — Recital  of  Good  Character. — 
For  that,  whereas,  he,  the  said  Joseph  Craft,  is  a  good, 
true,  pious,  faithful,  and  honest  subject  of  our  lord, 
the  now  king,  and  as  such  good,  true,  etc.,  subject  of 
our  said  lord,  the  now  king,  and  of  the  lord  Charles  the 
First,  late  king  of  England,  from  the  time  of  his  nativ- 
ity hitherto,  hath  behaved,  had,  and  governed  himself, 
and  for  all  the  time  aforesaid  was  had,  held,  and  re- 
puted of  good  name,  fame,  condition,  conversation,  and 
reputation,  as  well  among  venerable  persons  as  other 
grave  and  faithful  subjects  of  our  said  lord,  the  now 
king,  with  whom  he,  the  said  Joseph  Craft,  had  any 
acquaintance;  and,  also,  as  such  faithful  and  honest 
subject  of  our  said  lord,  the  now  king,  hath  hitherto 
remained  and  continued  unhurt,  untouched,  and  im- 
maculate, without  any  kind  of  theft,  felony,  fraud, 
deceit,  and  without  the  imputation  or  suspicion  of  the. 
same,  or  any  of  them ; 

Recital  of  Good  Standing. — By  means  of  which  said 
good  name,  fame,  condition,  conversation,  and  reputa- 
tion, and  by  reason  of  his  learning  in  the  study  of 
divinity  in  the  University  of  Oxford,  for  four  years 
and  more,  he,  the  said  Joseph  Craft,  had  obtained  the 
favor  and  good  will  of  divers  noblemen  and  great  men 
of  this  realm  of  England : 
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Averment  of  Occupation. — ^And  he,  the  said  Joseph 
Craft,  for  the  space  of  three  years  now  last  past,  hath 
been,  and  yet  is,  a  minister  of  the  holy  gospel,  in  the 
holy  church  of  this  realm  of  England,  and  hath  taken 
upon  himself  the  holy  orders  of  the  said  church,  and 
for  all  the  time  last  above  mentioned  hath  been  in 
that  function,  with  the  greatest  praise  and  commenda- 
tion for  his  exemplary  zeal  for  piety,  innocence  of  life, 
and  integrity;  in  so  much  that  he  hath  not  only 
obtained  and  had  the  love  and  good  will  of  all  his 
neighbors  and  other  faithful  subjects  of  our  said  lord, 
the  king,  and  nobles  and  great  men,  but  also  had  daily 
gained  and  received  divers  gi*eat  gains,  profits,  and 
advantages  to  the  greater  and  more  ample  mainten- 
ance and  support  of  him,  the  said  Joseph  Craft,  and 
the  great  increase  of  his  wealth  : 

Averment  of  Tort. — Nevertheless  the  said  Joseph 
Boite,  not  ignorant  of  the  premises,  but  contriving 
and  maliciously  intending  to  deprive  liim,  the  said 
Joseph  Craft,  of  his  said  good  name,  fame,  credit, 
esteem,  and  reputation,  which  he  before  possessed,  and 
to  bring  him,  the  said  Joseph  Craft,  into  scandal, 
infamy,  and  dislike,  as  well  among  all  the  venerable 
persons,  as  other  grave  and  faithful  subjects  of  our 
said  lord,  the  now  king,  and  particularly  among  his 
neighbors  and  friends,  and  also  to  cause  the  said  Joseph 
Craft  to  be  punished  according  to  the  laws  and  statutes 
of  this  realm  of  England  made  and  provided  against 
those  who  should  commit  such  kind  of  felonies  or 
thefts,  on  the  20th  day  of  October,  in  the  20th  year 
of  the  reign  of  our  lord  Charles  the  Second,  the  now 
king,  at  London,  to  wit,  in  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap, 

Colloquium. — Tn  the  presence  and  hearing  of  divers 
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faithful  subjects  of  oup  said  lord,  the  now  king,  being 
then  and  there  present,  and  hearing  the  same,  falsely 
and  maliciously  spoke,  asserted,  and  with  a  loud 
voice  published  and  proclaimed  these  false,  feigned, 
scandalous,  and  opprobrious  words  of  the  said  Joseph 
Craft,  in  these  English  words  following^ 

Statement  of  Words, — That  is.  to  say,  "Look,  there 
is  a  thievish  rogue,'' 

Innuendo  (meaning  and  pointing  with  his  finger 
to  the  said  Joseph  Craift*  the  now  plaintiff),  "did'st 
ever  see  such  a  thievish  rogue?  he" 

Innuendo  (again  meaning  the  said  Joseph  Craft) 
'Tiath  stolen  two  hundred  pounds'  worth  of  plate  out 
of  Wadham  College," 

Innuendo  (meaning  a  college  called  Wadham  Col- 
lege, in  tlie  University  of  Oxford). 

Second  Count. — And  the  said  Joseph  Boite,  of  his 
further  malice  against  him,  the  said  Joseph  Craft, 
afterwards,  to  wit,  on  the  21st  day  of  October,  in  the 
said  20th  year  of  the  reign  of  our  said  lord,  the  now 
king,  at  London  aforesaid,  in  the  parisli  and  ward 
aforesaid,  falsely  and  maliciously  spoke,  asserted,  and 
with  a  loud  voice  published  and  proclaimed  these  other 
false,  feigned,  scandalous,  and  opprobrious  words  of 
the  said  Joseph  Craft,  in  the  presence  and  hearing  of 
divers  faithful  subjects  of  our  said  lord,  the  now  king, 
and  friends  and  neighbors  of  him,  the  said  Joseph 
Craft,  then  and  there  present  and  hearing  the  same, 
in  these  other  English  words  following;  that  is  to  say, 

"Did'st  ever  see  such  a  thievish  rogue?"  (meaning 
and  pointing  with  his  finger  to  the  said  Joseph  Craft, 
the  now  plaintiff)  "he"  (again  meaning  the  said 
Joseph  Craft)  "stole  two  hundred  pounds'  worth  of 
plate  out  of  Wadham  College"   (meaning  a  college 
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called  Wadham  College,  in  the  University  of  Oxford). 

Averment  of  Innocence. — Whereas  in  truth  he,  the 
said  Joseph  Craft,  never  committed  or  perpetrated  the 
said  felonies,  or  cither  of  them,  or  any  such  like  crime ; 

Averment  of  Damage^  Per  quod. — By  reason  of  the 
speaking,  proclaiming,  and  publishing  of  which  said 
several  false,  feigned,  scandalous,  and  opprobrious 
English  words,  he,  the  said  Joseph  Craft  is  not  only 
greatly  hurt  and  injured  in  his  said  good  name,  fame, 
credit,  character,  and  reputation,  but  also  divers  sub- 
jects of  our  said  lord,  the  now  king,  have  upon  that 
occasion  withdrawn  themselves,  and  do  daily  more, 
and  more  withdraw  themselves,  from  the  society  of 
him,  the  said  Joseph  Craft;  and  he,  the  said  Joseph 
Craft,  for  declaring  his  innocence  in  the  premises, 
hath  been  compelled  and  obliged  to  lay  out  divers 
large  sums  of  money,  and  to  undergo  divers  great 
labors  of  his  body, 

Conclusion. — Ad  Damnum. — To  the  damage  of 
him,  the  said  Joseph  Craft,  of  200/. ; 

Production  of  Suit. — And,  therefore,  he  produces 
suit,  etc. 

Plea.     Justification. 

Imparlance. — ^And  now  at  this  day,  to  wit,  on  Satur- 
day next  after  the  octave  of  St.  Hilary,  in  this  same 
term,  until  which  day  the  said  Joseph  Boite  had  leave 
to  imparl  to  the  said  bill,  and  then  to  answer,  etc., 
before  our  lord,  the  king,  at  Westminster, 

Appearance. — Comes  as  well  the  said  Joseph  Craft 
by  his  said  attorney,  as  the  said  Joseph  Boite  by 
Andrew  Loder,  his  attorney ; 

Defense, — And  the  said  Joseph  Boite  defends  the 
wrong  and  injury  when,  etc. 
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Actio  non. — ^And  says  that  the  said  Joseph  Craft 
ought  not  to  have  or  maintain  his  said  action  thereof 
against  him ; 

Body. — Because  he  says,  that  long  before  the  said 
several  times,  when  the  said  words,  specified  in  the 
said  declaration,  are  supposed  to  have  been  spoken 
and  published  by  him,  the  said  Joseph  Boite,  to  wit, 
on  the  1st  day  of  June,  in  the  said  20th  year  of  the 
reign  of  our  lord,  the  now  king,  he,  the  said  Joseph 
Craft,  three  ounces  of  silver  plate,  of  the  goods  and 
chattels  of  the  warden,  fellows,  and  scholars  of  the 
college  called  Wadham  College,  in  the  University  and 
city  of  Oxford,  in  the  county  of  the  same  city,  at  the 
said  city  of  Oxford,  in  the  county  of  the  said  city, 
within  the  said  college  found,  feloniously  and  as  a 
felon  of  our  lord,  the  king,  stole,  took,  and  carried 
away  (a) ;        * 

Wherefore  he,  the  said  Joseph  Boite,  afterwards, 
to  wit,  on  the  said  20th  day  of  October,  in  the  20th 
year  of  the  reign  of  our  lord,  the  now  king,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  spoke, 
asserted,  and  with  a  loud  voice  published  and  pro- 
claimed to  the  said  Joseph  Craft,  and  of  the  said 
Joseph  Craft,  in  the  presence  and  hearing  of  divers 
faithful  subjects  of  our  said  lord,  the  now  king,  then 
and  there  being  present  and  hearing  the  same,  th(» 
English  words  specified  in  the  said  declaration,  that 
is  to  say, 

[Here  are  repeated  the  words  alleged  in  the  declara- 
tion.] 

Prout  ei  bene  licuit. — As  he  well  might  for  the 
cause  aforesaid; 

Conclusion. — Verification. — And  this  he  is  ready 
to  verify : 
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Prayer  of  Judgment. — Wherefore  he  prays  judg- 
ment if  the  said  Joseph  Craft  ought  to  have  or  main- 
tain his  said  action  thereof  against  him. 

Replication.     De  Injuria  (&). 

And  the  said  Joseph  Craft  says,  that  he  by  any- 
thing by  the  said  Joseph  Boite  above  in  pleading 
alleged,  ought  not  to  be  barred  from  having  his  said 
action  thereof  against  him,  the  said  Joseph  Boite, 
because  he  says  that  the  said  Joseph  Boite, 

De  Injuria  sua  absque  tali  causa. — Of  his  own 
wrong  without  such  cause,  as  is  by  him,  the  said 
Joseph  Boite  above  in  pleading  alleged  on  the  said 
20th  day  of  October,  in  the  said  20th  year  of  the  reign 
of  our  said  lord,  the  now  king,  spoke,  asserted,  and 
witli  a  loud  voice  published  and  proclaimed,  of  the 
said  Joseph  Craft,  the  said  English  woMs,  in  the  said 
dcH2laration  first  above  specified,  that  is  to  say  [here 
are  repeated  the  slanderous  words  of  the  declaration], 
in  manner  and  form  as  he,  the  said  Joseph  Craft,  hath 
above  thereof  complained  against  him,  and  this  he 
prays  may  be  inquired  of  by  the  country. 

Similiter. — And  the  said  Joseph  Boite  thereof,  like- 
wise, etc.. 

Venire  (c). — Therefore,  let  a  jury  thereof  come 
before  our  lord,  the  king,  at  Westminster,  on  Satur- 
day next  after  fifteen  days  of  Easter,  and  who  neither, 
etc.,  to  recognize,  etc.,  because  as  well,  etc.. 

Dies  datus. — The  same  day  is  given  to  the  said 
parties  there,  etc. ; 

Continuance. — Afterwards  the  process  thereof  is 
continued  between  the  said  parties  of  the  plea  afore- 
said, by  the  jury's  being  respited  thereof  between 
them,  before  our  lord,  the  king,  at  Westminster,  until 
Monday  next  after  one  month  of  Easter. 
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Nisi  Pri/us. — Unless  the  king's  faithful  and  well 
beloved  Sir  John  Kelynge,  knight,  chief  justice  of  our 
lord,  the  king,  assigned  to  hold  pleas  before  the  king 
himself,  shall  first  come  on  Saturday  next  after  three 
weeks  of  Easter,  at  the  Ouildhall,  London,  according 
to  the  form  of  the  statute,  for  default  of  jurors,  etc. 

Record  Returned  (d). — ^At  which  day  before  our 
lord,  the  king,  at  Westminster,  came  the  said  Joseph 
Craft  by  his  said  attorney,  and  the  said  chief  justice 
before  whom,  etc.,  sent  here  his  record  had  before 
him,  the  said  Joseph  Craft,  of  200.; 

Postea  (e). — Afterwards  on  the  day  and  at  the 
place  within  contained  before  the  king's  faithful  and 
well  beloved  Sir  John  Kelynge,  knight,  the  chief  jus- 
tice within  named,  having  associated  unto  himself 
John  Squire,  gentleman,  according  to  the  form  of 
the  statute,  etc.,  came.the  within-namod  Joseph  Craft, 
by  his  attorney  within  contained;  and  the  within- 
written  Joseph  Boite,  although  solemnly  called,  did  not 
come,  but  made  default;  therefore,  let  the  jury, 
whereof  mention  is  within  made,  be  taken  against 
him  by  default;  and  the  jurors  of  that  jury  being 
called,  some  of  them,  that  is  to  say,  J.  W.,  C.  A.,  T.  C, 
C.  T.,  H.  S.,  and  T.  P.,  came  and  are  sworn  upon  that 
jury; 

Talesmen, — And  because  the  residue  of  the  jurors 
of  the  said  jury  did  not  appear,  therefore  others  of 
the  bystanders,  by  the  within-written  slieriflfs  of  Lon- 
don for  this  purpose  elected,  at  the  request  of  the  said 
Joseph  Craft,  and  by  the  command  of  the  said  chief 
justice,  are  newly  appointed,  whose  names  are  affixed 
to  the  within-T^Titten  panel,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  the 
jury  so  newly  appointed,  that  is  to  say,  J.  Y.,  T.  H., 
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T.  K.,  F.  N.,  E.  B.,  and  A.  Y.,  being  called,  likewise 
come,  who,  being  elected,  tried,  and  sworn  to  speak 
the  truth  of  the  within  contained,  together  with  the 
said  other  jurors  before  impanneled,  and  sworn, 

Verdict — Say  upon  their  oath,  that  the  said  Joseph 
lioite  of  his  own  wrong,  without  such  cause  as  by  the 
said  Joseph  Boite  is  within  in  pleading  alleged,  on  the 
within-written  20th  day  of  October,  in  the  within- 
written  20th  year  of  the  reign  of  our  said  lord,  the  now 
king,  at  London,  within  wTitten,  in  the  within-written 
parish  and  ward,  spoke  and  asserted,  and  with  a  loud 
voice  publish(Hi  and  proclaimed  of  the  said  Joseph 
Craft  the  within-written  English  words  first  within 
specified  in  the  within-WTitten  declaration ;  that  is  to 
say  [here  are  set  out  the  slanderous  woi^s  of  the  dec- 
laration], in  manner  and  form  as  the  said  Joseph  Craft 
has  within  alleged,  and  they  assess  the  damages  of 
liim,  the  said  Joseph  Craft,  on  the  within-written  occa- 
sion, besides  his  costs  and  cliarges  by  him  about  his 
suit  in  that  behalf  expended,  to  50/.,  and  for  these 
costs  and  charges  to  538.  and  4d 

Judgment  (f). — Therefore  it  is  considered  that  the 
said  Joseph  Craft  do  recover  against  the  said  Joseph 
Boite  the  said  damages  by  the  said  jury  in  form  afore- 
said assessed,  and  also  10/.  6.9.  and  8d.  bv  the  <*onrt 
liero  adjudgwl  to  the  said  Joseph  Craft,  witli  his 
assent,  for  his  said  costs  and  damages  of  increase: 
which  said  damages  in  the  whole  amount  of  53/.  And 
the  said  Joseph  Boite  in  mercy,  etc. 

(a).  Although  the  pica  admits  that  the  words  were  spoken  at 
London,  it  alleges  the  fact  which  constitutes  justification,  that  is, 
the  larceny  of  the  plate,  as  occurring  at  Oxford.  As  the  replica- 
tion, by  the  compendious  traverse  de  injuria,  denies  the  truth  of 
this  justification,  the  fact  in  issue  is  laid  at  Oxford.  Trial  ought, 
therefore,  to  have  been  had  at  the  venue  laid  to  this  issue;  and 
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to  try  the  case  in  Middlesex,  as  was  done,  would  have  been  a  fatal 
error,  except  for  the  statute  of  i6  and  17  Charles  II. 

From  the  fact  that  defendant  made  default  at  the  trial  of  this 
case,  it  may  be  suspected  that  he  had  from  the  beginning  no  inten- 
tion to  sustain  his  justification,  and  that  this  plea  was  drawn  in  a 
view  to  creating  an  error  in  respect  of  the  venue,  upon  which 
judgment  might  be  arrested. 

(6).  The  replication  de  injuria  is  a  kind  of  general  issue  which 
the  plaintiff  can  use  in  traversing  the  plea  with  the  same  effect  and 
the  same  advantage  with  which  the  defendant  can  employ  one  of 
the  ordinary  general  issues  against'  the  declaration. 

Regularly  and  upon  principle,  as  we  have  seen  in  Shipman,  350; 
Perry,  303;  Tyler,  243,  a  traverse  must  be  taken  upon  a  single 
point,  to  the  end  that  the  ultimate  issue  for  trial  shall  be  likewise 
single,  and  also  that  the  course  of  pleading  shall  not  be  unneces- 
sarily extended  by  the  controversy  of  diverse  matters.  The  defend 
ant,  if  he  traverses,  must,  therefore,  select  from  the  matters  alleged 
in  the  declaration  some  one  fact  which  he  will  deny  in  his  plea; 
and  the  plaintiff  in  replying  to  the  plea  must  choose  one  of  the 
matters  therein  stated  and  deny  that,  in  either  case  to  the  exclusion 
of  any  other  facts  alleged  in  the  adversary  pleading.  It  is  this 
necessity  of  limiting  the  traverse  to  a  single  fact  which  gives  rise 
to  the  use  of  protestations:  Shipman,  323;  Perry,  281;  Tyler,  217; 
the  purpose  of  which  is  to  save  the  party  protesting  from  being 
compromised  by  failure  to  deny  some  fact  not  within  his  traverse. 
And  the  one  normal  form  of  traverse,  the  ideal  traverse  toward 
which  the  principles  of  pleading  tend,  is  the  common  traverse  by 
which  a  single  fact  alleged  is  negatived  in  the  form  of  the  allega- 
tion  previously   made. 

Three  departures  from  this  ideal  of  the  system  have  been 
indulged;  two,  the  general  issue  and  the  replication  de  injuria,  as 
concessions  to  convenience,  and  the  third,  the  special  traverse,  from 
the  necessity  of  evading  the  rule  against  argumentativeness  and 
some  other  diflficulties.  The  considerations  which  occasioned  the 
invention  of  the  special  traverse  are  suggested  in  note  ;;  to  Case  IX, 
infra. 

The  general  issue,  by  which  the  defendant  in  one  breath  trav- 
erses all  the  material  facts  alleged  in  the  declaration,  is  obviously 
a  departure  from  the  principle  of  singleness,  and  became  allow- 
able for  the  sake  of  abridging  the  course  of  pleading,  and  of  avoid- 
ing the  risks  of  special  pleading  which  sometimes  resulted  in  mis- 
carriages of  justice:    Shipman,  282;  Tyler,  176;  Perry,  248. 

As  the  general  issue  is  a  compendious  denial  appropriate  to  the 
plea,  the  replication  de  injuria  may  be  used  for  the  same  purpose  by 
the  plaintiff  who  desires  to  traverse  a  plea  as  a  whole  and  without 
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singling  out  some  particular  fact  for  specific  denial.  It  may,  there- 
fore, be  thought  of  as  a  general  issue  available  against  a  plea,  resem- 
bling the  general  issue  in  that  it  is  a  departure  from  principle  and 
puts  in  issue  all  the  material  facts  alleged  in  the  plea:  Shipman, 
294;   Perry,  251;   Tyler,   179. 

By  the  foregoing,  it  is,  of  course,  not  to  be  understood  that 
the  replication  de  injuria  can  be  used  against  all  pleas  or  in  all 
kinds  of  actions.  For  the  situations  to  which  it  is  appropriate, 
reference  should  be  had  to  the  text-books.  In  the  present  instance 
it  is  properly  used  to  traverse. the  defendant's  justification;  and  its 
effect  is  to  put  in  issue  all  the  facts  alleged  in  the  plea,  requiring 
defendant  to  prove  the  larceny  of  the  plate,  at  Oxford  and  precisely 
as  the  charge  is  laid. 

The  form  of  this  replication  differs  from  that  afterward  in  use 
and  given  in  the  text-books,  in  that  it  repeats  the  substance  of 
the  declaration  in  connection  Iffiih  assertion  of  defendant's  own 
wrong.    See  the  text-books  for  the  usual  form. 

(c).  As  to  the  entry  of  the  venire  and  the  proceedings  before 
trial,  see  note  w  to  Case  I,  supra.  The  first  venire  orders  a  jury 
to  come  on  a  day  on  which  it  is  not  intended  to  try  the  cause.  As 
no  jury  appeared  on  the  day  given,  the  process  is  continued  until 
the  fourth  Monday  after  Easter,  nisi  prius,  unless  before  that  date 
the  chief  justice  shall  sit  at  the  Guildhall  for  the  trial  of  cases, 
that  is  to  say,  shall  hold  a  session  for  nisi  prius  business  in  the  city 
of  London.  Since  it  was  known  that  a  session  for  trials  would 
be  held  on  the  third  Saturday  after  Easter,  the  effect  of  this  entry 
was  to  set  the  cause  for  hearing  at  that  session,  the  order  for 
trial  before  the  court  on  the  fourth  Monday  after  Easter  being 
thus  rendered  nugatory. 

(d).  The  record  ended,  for  the  time  being,  with  the  nisi  prius 
entry  made  upon  the  parchment  roll  and  attached  to  the  preceding 
entries  which  showed  the  pleadings  and  the  issue.  And  the  roll 
remained  on  the  files  of  the  court  at  Westminster,  awaiting  fur- 
ther proceedings  to  be  entered  thereon  as  they  occurred. 

Shortly  before  the  day  set  for  trial  of  the  cause  at  the  Guildhall, 
the  plaintiff's  attorney  withdrew  the  roll,  the  record  thereon  being 
complete  to  the  point  above  indicated,  and  carried  the  parch- 
ment into  the  city  and  to  the  Guildhall,  there  to  remain  during 
the  trial. 

After  the  trial  was  had,  and  a  verdict  rendered  for  the  plaintiff, 
in  order  to  make  that  verdict  effective  by  obtaining  a  judgment 
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thereon,  it  was  necessary  that  the  parchment  record  should  be 
returned  into  court  at  Westminster  and  presented  to  the  judges  for 
the  entry  of  the  judgment. 

This  entry,  marked  d,  takes  up  the  narrative  at  the  point  where 
the  last  continuance  leaves  off,  and  proceeds  to  show  what  took 
place  after  the  trial  It  appears  that,  on  the  day  designated  in  the 
last  continuance  for  the  appearance  of  the  parties  at  Westminster, 
the  plaintiff  came  into  court  at  that  place,  and  the  record  was  sent 
back  with  an  entry  of  the  intervening  verdict  made  thereon.  With 
the  record  thus  continued  by  an  averment  of  trial  and  verdict,  the 
plaintiff  was  entitled  to  ask  that  the  narrative  be  consummated  by 
the  final  entry  of  a  judgment  in  accordance  with  the  verdict 

(e).  This  entry  is  called  the  postea,  "after  these  things,"  from 
the  Latin  word  of  commencement.  It  consists  of  a  recital  of  the 
proceedings  in  the  nisi  prius  court  down  to  and  through  the  rendi- 
tion of  the  verdict,  and  it  shows  how  the  record  narrative  was  con- 
tinued so  as  to  include  the  fact  of  the  verdict. 

Although  this  statement  purports  to  be  the  work  of  the  judge 
who  presided  at  the  trial,  it  was  in  practice  drawn  up  and  entered  on 
the  parchment  roll,  in  this  instance,  by  the  plaintiff's  attorney,  who 
withdrew  the  roll  for  the  purpose  of  making  the  entry  and  taking 
the  record,  so  enlarged,  back  to  Westminster  for  further  proceedings 
in  the  court  there.  Had  the  verdict  been  in  favor  of  the  other  side, 
the  defendant's  attorney  would  have  obtained  the  roll,  entered  the 
verdict,  and  produced  the  record  in  court  for  a  judgment  in  his 
favor. 

In  the  old  reports  there  often  occurs  the  expression,  **posiea  was 
delivered  to  the  plaintiff,"  or,  ** postea  to  the  defendant,"  by  which  is 
meant  that  the  court  authorized  the  verdict  to  be  entered  in  favor 
of  one  party  or  the  other,  and  that  the  record  roll  was  delivered  for 
that  purpose  to  the  attorney  for  the  prevailing  party. 

(/).  Judgment  regularly  follows  the  verdict  as  the  necessary  result 
of  the  facts  ascertained  by  the  verdict,  the  primary  assumption  being 
that  the  establishment  of  those  facts  entitles  the  prevailing  party  to 
a  judgment  as  the  conclusion  of  law  upon  the  facts. 

A  larger  rule,  however,  is  that  the  judgment  is  the  logical  con- 
clusion from  the  whole  record,  including  not  only  the  verdict  but 
the  pleadings  and  all  other  entries  appearing  on  the  record.  The 
verdict  is,  therefore,  not  necessarily  conclusive  upon  the  point  in 
whose  favor  judgment  should  be  entered;  but  the  entire  record 
must  be  examined,  and  judgment  awarded  to  him  who,  whether 
favored  by  the  verdict  or  not,  appears  to  be  entitled  to  judgment. 
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Hence,  when  the  party  prevailing  with  the  jury  presents  to  the 
court  the  parchment  roll  bearing  the  record  of  the  verdict,  it  is 
r^cn  to  the  other  party  to  point  out  in  the  roll  facts  which,  independ- 
ently of  the  verdict,  require  the  judgment  to  be  given  to  him,  or 
to  be  arrested,  that  is,  not  given  at  all. 

Thus,  if  the  losing  party  can  show  by  the  pleadings  that  the 
it  sue  produced  by  the  pleadings  and  tried  by  the  jury  was  on  an 
immaterial  point  and  one  not  fit  to  determine  the  controversy,  he 
may  ask  that  no  judgment  be  entered,  but  a  repleader  awarded,  the 
verdict  in  such  case  establishing  no  proper  fact  to  warrant  the  entr}' 
of  judgment:  Shipman,  190;  Perry,  213;  Tyler,  127;  note  hh  to 
Case  XI. 

So,  in  a  proper  case,  the  defeated  party  may  move  that  judgment 
pass  for  him  although  the  verdict  has  gone  against  him,  non  obstante 
veredicto;  and  this  on  the  ground  that  the  adversary  party  has,  in 
his  pleadings,  admitted  such  facts  that  the  verdict  does  not  entitle 
him  to  a  judgment.  Thus,  if  in  an  action  for  libel,  the  defendant 
pleads  in  confession  that  he  published  the  words  alleged  and,  by 
way  of  avoidance,  sets  up  matter  of  excuse  or  justification  which 
if  insufficient  to  excuse  or  justify  the  publication,  ip  such  a  case  a 
verdict  establishing  the  insufficient  matter  of  excuse  or  justification 
would  not  countervail  the  admission  of  wrong  made  in  the  plea: 
Lewis  vs.  Clement,  3  B.  &  Aid.,  702;  Pitts  vs.  Polehampton,  i  Ld. 
Raym.,  390;  Rex.  vs.  Phillips,  i  Strange,  394;  Perry,  212;  Shipman, 
190;  Tyler,  126. 

If,  finally,  the  party  against  whom  the  verdict  has  gone  can  find 
in  the  record  some  matter  which  constitutes  reason  why  no  judgment 
hhould  be  entered,  he  may  insist  upon  such  matter  by  motion  in 
arrest  of  judgment.  Thus,  in  this  instance,  Saunders  argued  that 
the  error  in  respect  of  venue  made  it  improper  to  enter  judgment 
upon  this  record,  and  that  the  plaintiff  could  not  have  the  benefit 
of  the  verdict  because  the  trial  had  been  had  in  the  wrong  county. 

As  a  demurrer  searches  the  record  and  necessitates  judgment 
.'igainst  the  party  committing  the  first  error  in  substance:  note  dd 
to  Case  XI ;  so,  after  verdict,  the  whole  record  must  be  examined  and 
judgment  given  or  withheld  with  reference  to  the  effect  of  the  record 
as  a  whole,  and  not  altogether  according  to  the  verdict. 

A  motion  in  arrest  of  judgment  is,  therefore,  in  effect,  a  belated 
demurrer,  which  opens  the  whole  record;  wit|)  this  qualification, 
however,  that  many  defects  in  pleading,  and  some  other  matters, 
which  arc  open  to  consideration  upon  demurrer  are  aided  by  the 
verdict,  and  cannot  bo  availed  of  on  motion  in  arrest:  Stennel  vs. 
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• 

Hogg,  I  Saund.,  220,  Case  VI,  supra,  and  note  g  to  that  case; 
Barber  vs.  Fox,  2  Saund.,  134,  Case  VIII,  infra;  and  see  note  dd  to 
Case  XI ;   Perry,  21 1 ;  Shipman,  188,  189 ;  Tyler,  126,  166. 

A  motion  for  new  trial  is  always,  and  a  motion  for  venire  facias 
de  novo  is  generally,  based  upon  something  extrinsic  to  the  record, 
such  as  errors  committed  during  the  trial  or  other  matters  which  are 
not  entered  upon  the  parchment  roll.  These  proceedings  which  may 
occur  after  verdict,  and  are  had  for  the  purpose  of  preventing  the 
entry  of  judgment,  are  therefore,  not  properly  matters  of  pleading, 
but  rather  of  practice,  and  are  governed  by  principles  which  are  no 
part  of  the  rules  of  pleading. 

Craft  vs,  Boite. 

Action  upon  the  case  for  slanderous  words.  The 
plaintiff  declared  that  the  defendant  at  London,  etc., 
falsely  and  maliciously  spoke  these  scandalous  words 
of  the  plaintiff,  namely,  ^^Look,  there  is  a  thievish 
young  rogue:  he  hath  stolen  two  hundred  pounds' 
worth  of  plate  out  of  Wadham  College''  (meaning  in 
the  university  of  Oxford),  to  the  plaintiff's  damage  of 
200Z.;  and  thereupon  he  brought  his  action.  The 
defendant  justified  the  words,  because  he  said  that 
the  plaintiff,  at  Oxford,  in  the  county  of  Oxford  stole 
certain  plate  out  of  the  said  Wadham  College,  where- 
fore he  spoke  the  said  words  at  London  aforesaid, 
as  he  well  might.  The  plaintiff  replied,  of  his  own 
wrong  without  such  cause;  and  thereupon  issue  was 
joined,  which  was  tried  at  ^isi  Prius  in  London,  and  a 
verdict  found  for  the  plaintiff,  and  fifty  pounds  dam- 
ages. 

And  it  was  moved  by  Saunders  in  arrest  of  judg- 
ment, that  here  was  a  mis-trial;  for  the  speaking  of 
the  words  at  London  was  confessed  by  the  defendant 
in  his  justification ;  and  the  point  in  issue  is,  whether 
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the  plaintiff  committed  the  felony  alleged  by  the 
defendant  in  his  justification,  or  not?  which  was  tri- 
able, and  to  be  tried  in  the  county  of  Oxford,  Cro.  Eliz., 
261.  Forde  t;^.  Brooks;  action  for  slander  for  per- 
jury at  Dale  in  Essex;  the  defendant  justified  that 
the  plaintiff  was  perjured  at  Westminster,  and  the 
venue  was  awarded  to  be  from  Westminster  in  Mid- 
dlesex; and  so  is  the  case  of  Bowyer  vs.  Jenkyns, 
Moor^s  Bep.,  410.  And  it  is  clear  that  it  was  so 
at  the  common  law.  But  the  question  was  upon  the 
new  statute  of  16  and  17  Car.,  2.  c.  8.,  whereby  it  is 
enacted,  that  no  judgment  shall  be  arrested  or 
reversed;  "for  that  there  was  no  right  venue,  so  as 
the  cause  were  tried  by  a  jury  of  the  proper  county  or 
place  where  the  action  is  laid."  And  Saunders  urged 
that  the  statute  ought  to  be  construed,  that  the  cause 
shall  be  tried  in  the  proper  county  where  the  issue 
arises:  and  here  the  issue  arises  in  Oxfordshire;  for 
if  a  literal  construction  should  be  made,  the  statute 
would  oust  all  trials  by  the  proper  county,  where  a 
local  justification  is  pleaded,  which  arises  out  of  the 
county  where  the  action  is  laid.  As  in  an  action  of 
false  imprisonment  in  London,  the  defendant  justifies 
tn  Oxford,  as  sheriff  of  Oxfordshire,  and  traverses 
London;  now,  if  issue  be  joined  upon  the  cause  of 
imprisonment,  it  ought  to  be  tried  in  Oxfordshire; 
but  by  this  construction  it  may  be  tried  in  London. 
Ho  in  dobt  upon  bond  brought  in  London ;  if  the  con- 
dition Ih»  to  build  a  house  at  York,  and  issue  joined 
whether  it  was  built  or  not,  it  may  be  tried  at  Tx>ndon 
according  to  this  construction.  And  so  it  will  now 
be  impossible  by  pleading  to  remove  any  venue  out 
of  the  county  where  the  action  is  laid.    And  the  stat- 
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ute  extended  only  to  order  a  wrong  venue;  as  if  the 
issue  arises  at  Dale  in  the  county  of  Oxford,  and  the 
venue  is  from  Sale  in  the  same  county,  here  is  a  right 
county,  but  a  wrong  venue.  But  in  the  case  at  bar,  it 
is  a  wrong  county,  which  (as  he  conceived),  was 
neither  aided  nor  intended  to  be  aided  by  the  said 
statute.  And  of  such  opinion  was  Twysden,  justice, 
strongly.  But  Kelynge,  chief  justice,  Bainsford  and 
Morton,  justices,  were  of  a  contrary  opinion,  and  said, 
that  the  words  of  the  statute  were  plain:  and  here 
the  issue  was  tried  by  a  jury  of  the  proper  county 
where  the  action  was  laid,  which  was  within  the 
express  words  of  the  statute,  and  as  they  conceived 
within  the  intent  of  the  statute ;  whereupon  they  gave 
judgment  for  the  plaintiff  upon  the  first  motion, 
against  the  opinion  of  Justice  Twysden  and  several 
others,  as  I  was  afterwards  informed. 
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CASE  VIII. 
Babbeb  vs.  Fox. 

« 

^  Wm^  Saund.,  134;  in  King's  Bench,  1670. 

^jSLtj(wi|«ut  on  Simple  Contract. — Defects  Not  Cured 

by  Verdict. 

<\\f«)iKNT. — One  Anthony  Fox,  the  father  of  the  present  defend- 
^K»  t^  ^  '^^  engaged  to  pay  Stephen  Barber,  plaintiff  herein, 
t<sjt  ^  in  two  years,  and  had  executed  a  bond  to  secure  payment  of 
^<  $uin>  by  which  bond  he  acknowledged  himself  to  be  bound  to 
M^jtit^T  \n  the  amount  of  the  penalty,  92/.  121.  Whether  this  bond,  was 
'^.^  ^4wn  as  to  bind  Fox's  heirs  as  well  as  himself  does  not  appear, 
•'V  declaration  stating  the  instrument  only  as  binding  upon  the 
^^Is^or  and  without  averment  as  to  any  clauses  purporting  to  bind 
|i«s  heirs.  Fox  died  some  time  before  the  year  1670,  having  never 
mk)  anything  on  account  of  this  debt  to  Barber,  and  leaving  as  heir 
Kkv  j8on  Humphry  Fox,  defendant  herein. 

lUrber  threatened  to  sue  Humphry  Fox  on  the  obligation  of  the 
d^^Ased,  whereupon  Humphry,  in  January,  1670,  recognizing  his 
hjibility  for  the  debt  of  his  father,  asked  for  indulgence,  and  prom- 
ij^ed  to  pay  the  amount  of  the  obligation  if  Barber  would  forbear 
to  sue.  Barber  accepted  this  promise  and  allowed  the  matter  to 
rest  until  February,  in  1670,  when  he  made  upon  Fox  demand  for  the 
promised  payment.  Fox  did  not  pay  and  Barber  brought  the  present 
Miit  against  him. 

The  declaration  is  in  assumpsit  upon  defendant's  promise  made  in 
January  of  1670.  It  recites  the  execution  of  the  bond  by  defendant's 
father,  the  failure  of  both  father  and  son  to  pay  the  debt,  the  plain- 
tiff's threat  of  suit  against  the  son,  and  the  promise  made  by  the 
latter  to  pay  the  debt.  The  form  then  changes  to  direct  averment 
of  the  consideration  moving  from  the  plaintiff,  that  is,  the  forbear- 
ance to  sue.  Then,  by  using  the  adversative  "yd"  to  mark  the  transi- 
tion to  the  gravamen,  the  pleading  avers  the  breach,  defendant's 
failure  to  pay  the  money. 

The  declaration,  as  has  been  intimated,  does  not  allege  that  the 
bond  given  by  Anthony  Fox  purported  to  bind  his  heirs  or  any 
one  else  than  the  obligor  himself.  For  this  reason  the  declaration 
wns  clearly  demurrable,  as  stating  an  imperfect  cause  of  action,  or 
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no  cause  at  all,  against  this  defendant;  since,  unless  he  was  bound 
as  heir  by  the  bond,  he  was  not  liable  at  law  for  the  debt  of  his 
father,  and  in  that  case  his  promise  to  pay  was  without  considera- 
tion. 

Defendant  passed  over  this  defect  in  the  declaration,  and  pleaded 
non  assumpsit.  On  this  plea  issue  was  joined  and  a  trial  had.  At 
the  trial,  plaintiff  proved  the  facts  just  stated  and  obtained  a  verdict 
for  the  amount  claimed.       \ 

Thereupon  defendant  moved  in  arrest  of  judgment,  pointing  out 
that  the  promise  sued  upon,  as  it  was  stated  in  the  declaration,  was 
unsupported  by  any  consideration.  For  the  plaintiff,  Saunders 
insisted  that  the  omission  to  state  a  consideration  was  cured  by  the 
verdict,  suggesting  that  it  must  have  been  shown  at  the  trial  that 
the  bond  contained  words  to  bind  the  heirs,  since  otherwise  the 
verdict  could  not  have  been  as  it  was;  the  argument  proceeding 
upon  the  principle  stated  in  note  g  to  Case  VI,  supra. 

Sed  non  allocatur,  the  court  holding  that  there  was  no  reason  to 
suppose  that  proof  of  the  matter  omitted  was  given  at  the  trial,  and 
judgment  was  arrested.  That  Saunders,  although  overruled,  was  of 
the  same  opinion  still,  may  be  inferred  from  his  concluding  remarks 
in  Latin,  intimating  that  he  considered  the  decision  a  rather  remark- 
able oi^e. 

MemorandoiD. 

Yorkshire,  to  wit:  Be  it  remembered  that  hereto- 
fore, to  wit,  in  Easter  term  last  past,  before  our  lord, 
the  king,  at  Westminster,  came  Stephen  Barber  by 
James  Smith,  his  attorney,  and  brought  here  into  the 
court  of  our  said  lord,  the  king,  then  there,  his  certain 
bill  against  Humphry  Fox  in  the  custody  of  the 
marshal,  etc.,  of  a  plea  of  trespass  upon  the  case,  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe 
and  Richard  Roe,  which  said  bill  follows  in  these 
words,  to  wit. 

Declaration    ( more  properly,  Bill ) . 

roMMENCEMENT. — Yorkshire,  to  wit,  Stephen  Bar- 
ber complains  of  Humphry  Fox  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord,  the  king, 
before  the  king  himself,  for  this,  to  wit, 
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Body. — Recital  that  Bond  Was  Given  by  the 
Father  (a). — That,  whereas  one  Anthony  Pox, 
father  of  the  said  Humphry,  late  of  Thorpe,  in  the 
parish  of  Hatherseidge,  in  the  county  of  Derby,  in 
his  lifetime,  to  wit,  on  the  17th  day  of  February,  in  the 
year  of  our  Lord  1654,  by  his  certain  writing  obli- 
gatory, sealed  with  the  seal  of  the  said  Anthony,  bear- 
ing date  the  same  day  and  year,  acknowledged  him- 
self to  be  held  and  firmly  bound  to  the  said  Stephen 
in  the  sum  of  921.  12s.  of  lawful  money  of  England 
with  a  condition  to  the  said  writing  subscribed,  that 
if  the  said  Anthony,  his  heirs,  executors,  or  adminis- 
trators, or  any  of  them,  should  pay  to  the  said  Stephen 
the  full  and  just  sum  of  511.  IGs.  of  like  money  of 
England,  at  or  upon  the  18th  day  of  February,  which 
should  then  be  in  the  year  of  our  Lord  1656,  at  or 
within  the  then  mansion  house  of  the  said  Stephen 
Barber,  situate  in  Uxhill,  in  the  said  county  of  York, 
without  fraud,  or  further  delay,  then  the  said  writing 
obligatory  should  be  void,  and  of  no  eflfect,  otherwise 
should  stand  and  remain  in  full  force,  and  virtue  (b) ; 

Failure  of  Father  to  Pay  the  Debt. — Which  said 
51Z.  16^.  said  Anthony  in  his  lifetime,  or  the  said 
Humphry  after  the  death  of  the  said  Anthony  (of 
which  said  Anthony,  he,  the  said  Humphry,  is  son  and 
heir),  have  not,  nor  hath  either  of  them,  paid  to  the 
said  Stephen,  on  the  said  18th  day  of  February,  in  the 
said  year  of  our  Lord  1656,  at  the  said  mansion  house 
of  the  said  Stephen,  according  to  the  form  and  effect 
of  the  said  condition,  whereby  the  said  written  obliga- 
tory became  forfeited, 

Agreement  of  Defendant  to  Pay. — ^And  the  said 
Stephen  afterwards,  to  wit  on  the  1st  day  of  January, 
in  the  21st  year  of  the  reign  of  our  lord,  Charles  the 
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Second,  now  king  of  England,  etc.,  intended  to  sue 
the  said  Humphry,  as  son  and  heir  of  the  said 
Anthony,  his  father,  on  the  said  writing  obligatory, 
to  him  in  form  aforesaid  forfeited;  of  which  said 
intention  the  said  Humphry  having  notice,  he,  the 
said  Humphry,  on  the  day  and  year  last  aforesaid,  at 
Botheram,  in  the  county  aforesaid,  in  consideration 
that  the  said  Stephen,  at  the  special  instance  and 
request  of  the  said  Humphry,  would  then  forbear  his 
suit,  so  intended  to  be  prosecuted  by  him,  the  said 
Stephen,  on  the  said  writing  obligatory  against  the 
said  Humphry  as  son  and  heir  of  the  said  Anthony 
(c). — Assumpsit — Undertook,  and  then  and  there 
faithfully  promised  the  said  Stephen  that  he,  the  said 
Humphry,  would  well  and  faithfully  pay  and  content 
the  said  Stephen  the  said  511.  IGs,  when  he  should  be 
thereto  afterward  required. 

Averment  of  Consideration, — And  the  said  Stephen 
in  fact  says,  that  he,  giving  credit  to  the  aforesaid 
promise  and  undertaking  of  the  said  Humphry,  did 
then  and  there  at  the  said  instance  and  request  of  the 
said  Humphry  forbear  his  suit  in  form  aforesaid 
intended  to  be  prosecuted  by  him,  the  said  Stephen, 
on  the  said  writing  obligatory  for  the  said  92/.  12.9. 
against  the  said  Humphry  as  son  and  heir  of  the  said 
Anthony,  his  father  (d) ; 

Breach  ( e ) . — Yet  the  said  Humphry,  not  regarding 
his  aforesaid  promise  and  undertaking,  but  contriving 
and  fraudulently  intending  craftily  and  subtilely  to 
deceive  and  defraud  the  said  Stephen  in  this  behalf, 
has  not  paid  the  said  51/.  16s.  to  the  said  Stephen, 
according  to  his  said  promise  and  undertaking,  nor 
has  he  in  anywise  hitherto  contented  him  for  the 
same. 
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Averment  of  Special  Request. — Although  to  do  this 
the  said  Humphry  afterwards,  to  wit,  on  the  10th  day 
of  February,  in  the  22d  year  of  the  reign  of  our  lord, 
the  now  king,  at  Rotheram  aforesaid,  in  the  county 
aforesaid  (/),  was  requested  by  the  said  Stephen,  but 
to  pay  the  same  to  him,  or  in  anywise  to  content  him 
for  the  same  has  altogether  refused,  and  yet  refuses. 

Conclusion. — To  the  damage  of  the  said  Stephen 
of  100/.    And,  therefore,  he  brings-  suit,  etc. 

The  defendant  pleads  non  assumpsit^  and  verdict 
and  judgment  for  the  plaintiff  (g). 

(a).  The  form  of  recital  is  adapted  for  the  inducement,  or  intro- 
ductory matter  which  is  antecedent  to  the  cause  of  action,  the  mode 
of  expression  changing  to  direct  averment  when  the  pleader  reaches 
the  statement  of  his  consideration :  see  note  d  to  Case  IX,  infra, 

(b).  The  suit  is  not  upon  the  bond,  but  upon  defendant's  promise 
to  pay  the  debt,  the  bond  being  only  matter  of  inducement  and 
stated  to  explain  how  the  defendant  was  indebted  and  why  he 
promised.  Profert  of  the  bond  is,  therefore,  unnecessary,  being 
required  only  when  the  plaintiff  makes  that  instrument  the  basis  of 
his  action :  Tyler,  381 ;  Perry,  427 ;  Shipman,  497. 

The  defect  in  the  declaration^  is  that  it  does  not  so  state  the  bond 
as  to  show  that  the  obligor's  heir  was  bound,  the  proper  words  for 
which  should  have  been,  after  the  mention  of  the  money,  "to  be  paid 
to  the  said  Stephen,  whenever  after  the  said  Anthony  should  be 
thereto  required,  for  which  payment  well  and  truly  to  be  made  the 
said  Anthony  bound  himself  and  his  heirs  by  the  said  writing  obli- 
gatory:" Williams'  note  i  to  this  case. 

(r).  In  declaring  upon  any  contract  not  under  seal,  excepting 
bills  of  exchange  and  promissory  notes  which,  of  themselves,  import 
consideration,  the  plaintiff  n\ust  expressly  state  the  particular  con- 
sideration upon  which  the  contract  is  founded;  "and  it  is  essential 
that  the  consideration  stated  should  appear  to  be  legally  sufficient 
to  support  the  promise  for  the  breach  of  which  the  action  is 
brought."    I  Chitty  PI.,  293,  Shipman,  207. 

((/).  Plaintiff,  in  addition  to  showing  the  agreement  between 
the  parties,  and  the  consideration  therefor,  must  aver  the  per- 
formance by  himself  of  all  on  his  part  to  be  performed,  in  this 
case  the  forbearance  to  sue.  The  forbearance  to  sue,  when  one 
has   a   cause   of  action,    is   a   valid   consideration;    and   an    agree- 
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nient  for  forbearance  is  valid  if  based  on  a  valid  consideration, 
but  otherwise  not  so:  Green  vs.  Lake,  2  Mackey,  162;  Clark  vs. 
Read,  12  App.  D.  C,  343.  The  effect  of  this  case  is  to  establish 
the  point,  that  forbearance  to  sue  is  not  a  valid  consideration 
for  a  promise  to  pay  if  the  defendant  is  not  before  indebted. 

The  preceding  promise  of  defendant  seems  to  be  laid  by  way 
of  recital,  under  the  initial  whereas,  there  being  nothing  to  make 
a  transition  from  the  original  recital  until  the  consideration  on 
the  part  of  plaintiff  is  reached.  While  it  is  better  in  point  of 
form  to  state  the  promise,  which  is  part  of  the  cause  of  action 
by  direct  averment,  the  use  of  a  "whereas"  for  that  purpose  "ts 
good  on  general  demurrer,  and  perhaps  even  on  special  demurrer:" 
I  Chitty  PI.,  302;  Ring  vs.  Roxbrough,  2  Crompton  &  J.,  418. 

But,  in  stating  his  own  performance,  plaintiff  adopts  the  unmis- 
takable words  of  direct  averment:  "And  the  said  Stephen,  in 
fact,  says,"  that  he  did  forbear  to  sue :   See  note  d  to  Case  IX,  infra. 

(e).  The  words  here  used,  which  impute  to  defendant  an  actual 
tortious  purpose  and  sinister  intent,  are  survivals  from  the  period 
when  assumpsit  was  more  distinctly,  as  at  first  it  was  purely,  an 
action  ex  delicto. 

The  ancient  common-law  writs,  brevia  fortnata,  were  cast  in 
forms  adapted  to  such  injuries  as  were  of  usual  occurrence  in  a 
comparatively  simple  state  of  society,  and  which  seemed  to  the 
rather  crude  moral  sense  of  the  time  worthy  of  legal  redress. 
As  an  original  writ  was  necessary  to  be  procured  before  any  suit 
was  instituted  and  as  the  writs  were  drawn  in  fixed  language,  it 
resulted  that  the  possible  forms  of  action  were  limited  to  those 
which  were  within  the  rigid  forms  of  existing  writs,  and  that  no 
relief  could  be  had  at  law  for  any  wrongs  not  defined  by  the 
crystallized  wording  of  some  writ  previously  formulated  and  found 
in   the  register  of  writs. 

None  of  these  common-law  writs  was  adapted  to  the  case  in 
which  the  plaintifTs  only  grievance  was  that  the  defendant  had 
broken  a  simple  contract  to  the  damage  of  the  plaintiff.  For  the 
violation  of  a  contract  under  seal,  and  for  the  failure  to  pay  a 
debt  resting  upon  some  antecedent  consideration  which  was  regarded 
as  meritorious,  covenant  and  debt  were  available;  but  the  public 
conscience  of  the  time  did  not  appreciate  the  mere  breaking  of  a 
promise  as  an  appropriate  matter  for  legal  redress,  and  no  writ 
was  provided  as  a  remedy  for  such  injury  as  might  result  in 
such   cases. 

With  the  growth  of  society  in  population,  wealth  and  civilization, 
and  the  increase  of  commerce,  the  need  of  new  remedies  for  new 
or  more  frequent  injuries  was  more  and  more  felt.     Accordingly, 
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by  the  Statute  of  Westminster  the  Second,  enacted  in  1285,  authority 
was  given  for  the  framing  of  new  writs  to  be  adapted  to  the  exig- 
encies of  cases  which  were  not  within  the  scope  of  existing  writs, 
but  which  were  within  the  analogy  and  principle  of  the  cases 
already  provided  for.  To  those  called  upon  to  devise  new  writs 
under  this  statute,  the  original  action  to  which  the  new  cases 
seemed  to  be  most  nearly  related  in  nature  was  trespass;  and  to 
that  form  the  new  actions  were  assimilated,  though  with  a  dis- 
tinction, the  additional  writs  formulated  being  called,  generically, 
writs  of  trespass  on  the  case.  In  this  way  there  came  into  exist- 
ence a  new  form  of  action,  applicable  to  a  large  and  diversified 
body  of  cases,  which  form  is  designated  "trespass  on  the  case," 
or,  more  briefly  and,  in  modem  speech,  more  usually  as  simply 
"case." 

All  these  new  actions,  which  were  similar  or  supposed  to  be 
similar  to  trespass,  were,  of  course,  actions  of  tort  and  were  in 
form  and  nature  ex  delicto.  In  the  course  of  time,  two  kinds  of 
actions  on  the  case  acquired  such  importance  and  such  distinct  devel- 
opment  as  to  require  specific  names,  and  they  were  called,  respec- 
tively, assumpsit  and  trover.  ^ 

Assumpsit,  the  action  for  damages  arising  from  breach  of  a 
simple  contract,  was  allowed  but  grudgingly,  and  its  development 
was  slow,  since  the  courts  had  difficulty  in  perceiving  that  a 
wrong  of  that  character  was  a  ground  of  legal  redress.  As  Mr, 
Perry,   speaking  of  trespass  on   the   case,   says: 

"This  action  lay  originally  for  a  malfeasance,  or  the  doing  an 
act  that  was  wrongful  ab  initio.  Its  next  development  was  in  the 
way  of  remedying  cases  of  misfeasance;  for  example,  where  a 
person  promised  to  do  a  certain  thing,  and  did  it  negligently,  or 
in  part  only,  and  then  abandoned  it.  Lastly,  and  with  difficulty, 
the  final  step  was  taken,  and  this  action  was  allowed  in  cases  of 
pure  non-feasance,  t.  e.,  where  one  refused  or  neglected  to  do  what 
he  was  bound  to  do.  In  this  form  it  was  applied  to  executory  con- 
tracts not  under  seal,  and  became  firmly  established  as  the  action 
of  special   assumpsit:"     Perry,  83. 

Assumpsit  was,  therefore,  made  possible  by  the  Stat.  West 
minster  Second,  and  was  invented  as  an  action  analogous  in  nature 
to  trespass  and  adapted  to  wrongs  which  were  of  like  nature  to 
those  within  the  scope  of  trespass.  It  was  thus  originally  an  action 
purely  ex  delicto,  the  breach  of  a  contract  being  conceived  as  action- 
able, not  because  it  involved  the  violation  of  an  obligation,  but 
because  it  worked  damage  and  was  a  malicious  injury,  like  assault, 
slander,  and  other  wrongs  independent  of  contract  relations. 

For  this    reason    the    old    declarations    in    assumpsit,    conceiving 
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the  breach  of  a  contract  as  a  tort,  accentuated  the  injurious  char- 
acter of  the  wrong  by  words  attributing  the  defendant's  conduct  to 
malicious  motive,  subtle  mischief  and  crafty  design  of  evil  toward 
the  plaintiff.  Slowly  and  by  degrees  the  courts  came  to  recognize 
the  wrong  as  growing  out  of  the  contractual  nature  of  the  case; 
and  in  the  progress  of  centuries  this  feature  of  the  action  became 
more  and  more  pronounced  in  the  judicial  mind,  so  that  as  the 
result  of  such  psychological  development,  assumpsit  was  trans- 
ferred from  the  category  of  actions  ex  delicto  to  that  of  actions 
ex  contractu:  Tyler,  42,  48^  49;  Perry,  46,  49,  82,  83;  4  Minor's 
Institute,  379,  380;  Mast  vs.  Goodwin,  2  Wm.  Bl.,  848;  Rudder  vs. 
Price,  I  H.  Bl.,  550. 

In  reports  quite  modern,  and  in  pleadings  of  comparatively  recent 
date,  cases  in  assumpsit  are  spoken  of  as  action  of  "trespass  on 
the  case  for  promises,"  or  "case  on  promises."  In  the  time  of 
Saunders,  assumpsit  had  become  an  action  in  contract,  but  it  con- 
tinued then,  and  to  a  much  later  period,  customary  to  allege  the 
breach  with  suggestions  of  malice  and  evil  purpose  on  the  part 
of  the  defendant  which  savored  of  the  original  tort  nature  of 
the  action. 

(/) .  An  averment  of  special  request  differs  from  the  general  aver- 
ment of  request,  the  licet  saepius  requisitus,  in  that  the  former  lays  a 
specific  time  and  place  for  the  making  of  the  request ;  and  when, 
from  the  nature  of  the  case  or  by  the  terms  of  the  contract 
sued  upon,  the  defendant  is  entitled  to  an  actual  request,  the  spe- 
cial form  of  averment  must  be  used,  and  the  time  and  place  must 
be  proved  as  alleged:    See  note  b  to  Case  II. 

(g).  Intermediate  the  verdict  and  the  judgment,  such  proceed- 
ings were  had  in  this  cause  as  are  stated  in  notes  d  and  e  to  Case 
VII,  supra.  Upon  the  plaintiffs  presenting  to  the  court  the  record 
roll,  with  the  postea  or  entry  of  the  verdict  attached  to  the 
pleadings,  and  his  application  for  authority  to  enter  judgment, 
Weston  moved  that  judgment  be  arrested  on  the  ground,  that 
the  declaration  failed  to  state  a  case  which  entitled  the  plaintiff  to 
recover:  all  on  the  principle  stated  in  note  /  to  Case  VII,  supra, 
Satmders,  for  the  plaintiff,  while  admitting  that  on  the  facts 
stated  in  the  declaration  there  was  no  case,  contended  that  it  must 
be  presumed  that  the  facts  necessary  to  entitle  the  plaintiff  to 
recover  had  been  proved  at  the  trial:    Note  g  to  Case  VI. 
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Barber  vs.  Fox. 

Assumsit,  that  whereas  one  Anthony  Fox,  the 
father  of  the  defendant,  by  his  writing  obligatory 
became  bound  to  the  plaintiff  in  92Z.  12s.  upon  con- 
dition to  pay  him  51Z.  16s.  at  a  certain  day  past, 
which  was  not  paid,  and  so  the  obligation  became 
forfeited,  and  afterwards  Anthony  Fox,  the  father 
died,  and  the  defendant  was  his  son  and  heir,  where- 
fore the  plaintiff  intended  to  sue  the  defendant  as 
son  and  heir  on  the  said  bond;  and  the  defendant, 
having  notice  of  it,  in  consideration  that  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant, 
would  forbear  his  intended  suit  against  the  defendant 
as  son  and  heir  on  the  said  bond,  undertook  and 
promised  the  plaintiff  to  pay  him  the  said  51Z.  16«.  on 
request;  and  the  plaintiff  averred  forbearance,  and 
yet  the  defendant  had  not  paid  the  said  money, 
although  on  such  a  day  and  year  he  was  requested, 
etc.,  to  the  damage  of  the  plaintiff,  etc.  On  non 
assumpsit  pleaded  a  verdict  was  found  for  the  plain- 
tiff. 

And  now  Weston  moved  in  arrest  of  judgment,  that 
here  was  no  consideration ;  for  it  does  not  appear  that 
the  defendant  was  suable  upon  this  bond  as  son  and 
heir,  for  it  is  not  shewn  that  Anthony  Fox,  the  defend- 
ant's ancestor,  whose  son  and  heir  he  is,  had  bound 
himself  and  his  heirs  by  the  said  bond;  and  if  the 
heir  is  not  bound  expressly  by  name,  he  is  not  bound 
at  all,  and,  therefore,  here  was  no  consideration,  to 
found  this  promise;  wherefore  judgment  Avas  staid 
until  it  should  be  moved  on  the  other  side. 

And  afterwards  Saunders,  for  the  plaintiff,  moved 
for  judgment,  and  said,  that  though  the  declaration 
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would  have  been  bad  on  demurrer,  yet  it  is  now  made 
good  by  the  verdict ;  for  the  jury  have  found  that  the 
defendant  was  bound  as  heir  in  the  said  bond,  for 
otherwise  there  was  no  consideration ;  and  they  ought 
to  hav.e  found  that  the  defendant  did  not  undertake, 
etc.,  if  there  was  no  consideration,  or  otherwise  they 
may  be  attainted  for  a  false  verdict ;  but  they  having 
found  that  the  defendant  did  undertake  and  promise 
as  the  plaintiff  has  declared,  it  ought  of  necesity  now 
to  be  intended  that  Anthony  Fox  had  bound  himself 
and  his  heirs  by  the  said  bond. 

fifed  non  allocatur;  for  by  the  court,  though  they 
would  intend  a  personal  lien  against  an  executor,  if 
he  has  assets  in  his  hands,  though  it  be  not  averred, 
yet  they  will  not  intend  a  real  lien  against  an  heir, 
unless  it  is  expressly  alleged;  and,  therefore  they 
would  not  intend  it  here,  though  it  be  after  verdict; 
though  he  be  bound  by  the  bond  of  his  ancestor, 
wherefore  judgment  was  arrested ;  quod  nota. 


PART  II. 

I 

SUPPOSED  CASES  IN  MODERN 

PRACTICE. 


CASE  IX. 

Doe  v8.  Roe. 

Assumsit  on   a   Promissory   Note. — Plea  of  Limita- 
tions.— Replication  of  New  Promises,  Etc. 

Statement. — On  May  i,  1904,  Richard  B.  Roe,  by  his  promissory 
note  of  that  date,  signed  R.  B.  Roe,  promised  to  pay  to  the  order 
of  Daniel  Doe  the  sum  of  $1,000  one  year  from  date.  Nothing 
has  ever  been  paid  on  account  of  that  note.  In  March,  1907,  the 
note  being  overdue,  but  suit  thereon  not  barred,  Roe  wrote  to  his 
creditor  a  letter  which  the  present  plaintiff  considers  effective,  to 
renew  the  indebtedness,  but  which  the  defendant  regards  otherwise, 
and  so  sets  it  out  in  his  rejoinder,  infra.  On  May  10,  1908,  the 
statute  of  limitations  having  then  run.  Roe  wrote  to  Doe  another 
letter  which  contained  a  promise  to  pay  the  amount  of  the  note  if 
William  J.  Bryan  should  be  elected  President  of  the  United  States. 

Daniel  Doe  died  in  June  of  1908^  and  John  Doe  was  appointed 
administrator  of  his  estate.  As  such  administrator,  John  Doe  brings 
this  suit,  the  declaration  being  filed  on  October  i,  1909. 

The  declaration  embodies  a  special  count  upon  the  note,  and  a 
second  count  combining  the  usual  common  or  money  counts,  to 
which  latter  cotmt  a  copy  of  the  note  is  annexed  as  a  bill  of  par- 
ticulars. 

Defendant  pleads  to  both  counts,  first,  the  general  issue,  and, 
second,  the  statute  of  limitations. 

Plaintiff  joins  issue  upon  the  former  plea.  To  the  latter,  by 
special  leave  of  the  court,  he  files  two  replications,  one  setting  up 
the  defendant's  letter  of  March,  1907,  as  a  new  promise,  and  the 
other  alleging  the  new  promise  in  writing  in  May,  1908. 

Defendant  demurs  to  the  second  replication  upon  grounds 
shown  below.  To  the  former  replication  he  rejoins  by  setting  out 
the  exact  language  of  the  letter  relied  upon,  thereby  presenting  the 
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question  whether  the  language  used  in  the  letter  is  sufficient  to 
take  the  debt  out  of  the  statute. 

Plaintiff,  of  necessity,  demurs  to  the  rejoinder,  contending  that 
th^  letter  as  set  out  does  not  vary  in  effect  from  that  alleged  in  the 
second  replication,  but  confirms  his  averment  of  the  letter  as  a 
new  promise. 

Declaration. 

Caption. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

John  Doe,  Administrator  of  the  Estate 
of  Daniel  Dob,  Deceased,  (a) 

Plaintiff, 

V8. 

Richard  B.  Roe, 

Defendant. 


At  Law, 
No.  12345. 


Commencement  (6). — The  plaintiflf,  John  Doe,  ad- 
ministrator of  the  estate  of  Daniel  Doe,  deceased^  by 
his  attorney,  George  Gray,  sues  the  defendant,  feich- 
ard  B.  Roe,  for  money  payable  by  the  said  defendant 
to  the  said  plaintiff,  for  that,  (c) 

Body. — Inducement  (d). — Whereas^  heretofore,  to 
wit,  on  the  first  day  of  May,  in  the  year  1904,  at  the 
city  of  Washington,  in  the  District  of  Columbia,  the 
said  defendant,  by  the  name  of  R.  B.  Roe  (e)  by  his 
certain  promissory  note,  bearing  date  as  of  tlie  day 
and  year  aforesaid,  and  now  overdue  and  unpaid, 
promised  to  pay  to  the  order  of  the  said  Daniel  Doe, 
who  was  then  in  life,  the  sum  of  one  thousand  dollars 
in  one  year  after  the  said  date  of  the  said  note,  with 
interest  on  the  said  sum  at  the  rate  of  six  per  cent,  per 
annum  until  the  same  should  be  paid  (/) ; 

And,  when^as  the  said  Daniel  Doe,  after  the  date 
aforesaid,  to  wit,  on  the  first  day  of  June,  in  the  year 
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1908,  at  the  place  aforesaid,  departed  this  life,  intes- 
tate, and  thereafter,  to  wit,  on  the  first  day  of  July, 
in  the  said  year,  1908,  at  the  place  aforesaid,  adminis- 
tration of  the  estate  of  the  said  Daniel  Doe  was  duly 
and  by  regular  proceedings  to  that  end  had  in  the  Su- 
preme Court  of  the  District  of  Columbia,  committed 
to  the  said  plaintiff  {g)\ 

Breach  {h). — ^Yet  the  said  defendant,  though  there- 
unto often  requested,  did  not  pay  and  has  not  paid 
the  amount  of  the  said  note,  or  any  part  thereof,  either 
to  the  said  Daniel  Doe,  in  his  lifetime,  or  to  the  said 
plaintiff,  being  administrator  as  aforesaid,  but  the 
said  amount  is  and  remains  overdue  and  wholly  un- 

m 

paid ; 

Conclusion. — Ad  Damnum. — To  the  damage  of  the 
said  plaintiff,  administrator  as  aforesaid,  in  the  sum 
of  one  thousand  dollars  and  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  the  said  first  day  of 
May,  in  the  year  1904,  and  the  said  plaintiff  claims  on 
account  of  the  premises  the  said  amount,  together 
with  the  costs  of  this  suit ; 

Production  of  Suit  (i). — And  therefore  he  brings 
his  suit  (;). 

Second  Count. — Common  or  Money  Counts  Con- 
densed and  Consolidated  (k). — ^And  the  said  plaintiff 
further  sues  the  said  defendant  for  other  money  (l) 
payable  to  the  said  plaintiff  by  the  said  defendant  for 
(m). 

Goods  Sold,  Etc. — Goods  sold  and  delivered  by  the 
said  plaintiff  to  the  said  defendant;  and 

Work  and  Labor. — For  work  and  labor  done,  and 
for  materials  provided  by  the  said  plaintiff  for  the  said 
defendant  at  his  request ;  and 

Money  Lent. — For  money  lent  and  advanced  by  the 
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said  plaintiff  to  the  said  defendant  at  his  request ;  and, 

Money  Paid. — For  money  paid  by  the  said  plaintiff 
for  the  said  defendant  at  his  request ;  and. 

Money  Had  and  Received. — For  money  had  and 
received  by  the  said  defendant  to  the  use  of  the  said 
plaintiff;  and, 

Insimul  Comput assent. — For  money  found  to  b^ 
due  to  the  said  plaintiff  from  the  said  defendant  upon 
accounts  stated  between  them. 

Claim. — ^And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  first  day  of  May,  in  the  year  1904,  according  to 
the  particulars  of  demand  hereto  annexed,  together 
with  the  costs  of  this  suit;  and,  therefore,  he  brings 
his  suit. 

George  Gray, 
Attorney  for  the  Plaintiff. 

Particulars  of  Demand,     (n) 

[Copy.] 

Washington,  D.  C,  May  1, 1904. 
One  year  after  date  I  promise  to  pay  to  the  order 
of  Daniel  Doe  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum ;  value 
received. 

R.  B.  Roe. 

(a).  The  caption  should  set  out  the  names  of  the  parties,  their 
respective  Relations  to  the  case,  and,  where  either  sues  in  a  repre- 
sentative capacity,  that  capacity  should  be  made  to  appear,  as  "ad- 
ministrator, etc.,"  "surviving  partner,  etc.,"  or  "to  the  use  of,  etc.," 
where  the  action  is  brought  in  the  name  of  a  merely  nominal  plain- 
tiff, and  for  the  benefit  of  the  person  really  interested  in  the  sub- 
ject of  suit.  , 
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(&).  This  commencement,  like  the  caption,  states  the  names  of  the 
parties  and  the  capacities  in  which  they  figure  in  the  suit  Although 
this  repetition  is  not  indispensable,  and,  indeed,  seems  to  be  dis- 
couraged by  Rule  27  of  the  Supreme  Court,  D.  C,  prescribing  a 
shorter  form  of  commencement,  the  fuller  form  has  obvious  advan< 
tages  in  respect  of  certainty  and  intelligibility.  In  an  equity  case^ 
where  certain  averments  concerning  the  parties  were  of  jurisdic- 
tional nature,  and  these  averments,  though  made  in  the  caption  of 
thef  bill,  were  omitted  from  the  commencement,  it  was  held  that 
this  pleading  failed  to  show  jurisdiction  in  the  court,  it  being  ob- 
served, '*The  title  or  caption  of  the  bill  is  no  part  of  the  bill:" 
Jackson  vs.  Ashton^  8  Peters,  148. 

(c).  The  form  in  which  plaintiff  here  states  his  character  as  ad- 
ministrator is  sufficient,  it  not  being  necessary  in  this  District  to 
make  profert  of  the  letters  of  administration  or  to  state  by  what 
court  such  letters  were  granted :  Jordan  vs.  Hamlink,  21  D.  C,  189. 
The  representative  character  of  either  party  can  be  questioned  only 
by  a  plea  in  abatement,  which  must  be  pleaded  on  oath :  Code  D.  C, 
sec  1535;  Yeaton  vs.  Linn,  5  Peters,  230;  Kane  vs.  Paul,  14  Peters, 
33.  At  common  law  letters  of  administration  and  letters  testamen- 
tary must  be  pleaded  with  a  profert ;  but  by  the  Stat.  4  and  5  Anne, 
omission  in  this  regard  was  made  only  matter  of  form :  i  Chitty  PL, 
36s,  420. 

((/).  ''Pleadings  must  be  positive  in  their  form,  and  not  by  way  of 
recital:"  Shipman,  458;  Perry,  389;  Tyler,  340. 

Here  the  giving  of  the  note,  the  death  of  the  payee,  and  the 
appomtment  of  his  administrator,  are  stated  by  way  of  recital, 
being  laid  under  a  "whereas;"  and  it  is  not  until  the  declaration 
comes  to  statement  of  the  breach,  that  is,  the  non-payment  of  the 
note,  that  the  positive  form  of  averment  is  adopted.  Although  this 
mode  of  statement  appears  at  variance  with  the  rule  as  stated 
above,  it  is  the  usual  mode  in  such  situations,  as  the  forms  of  this 
kind,  which  are  set  out  in  the  text  books,  will  show;  and  the  use  of 
a  recital  for  such  matter  was  held  proper  at  common  law:  I  Chitty 
PI.,  256;  although  Mr.  Chitty  in  another  passage  manifests  some 
doubt  as  to  what  might  be  held  on  spe'cial  demurrer :  ihidy  302. 

The  rule  quoted,  in  view  of  the  accepted  forms,  should  be  qualified 
to  this  extent:  that,  while  matter  which  constitutes  the  cause  of 
action  must  be  positively  alleged,  the  statement  of  collateral  or 
extrinsic  circumstances,  which  are  but  introductory  to  the  cause 
of  action,  may  be  by  recital.  Thus,  in  debt  on  a  bond,  the  giving  of 
the  bond  is  but  matter  of  inducement  which  leads  up  to  the  real 
grievance,  the  failure  to  pay;  and  it  is  usual  to  recite  the  bond  and 
then  proceed  to  state  the  breach  by  direct  averment.  So,  here,  the 
recitals  extend  only  to  matter  of     inducement,  showing  how  the 
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breach  was  made  possible  and  why  it  was  an  injury  to  the  plaintiff. 
When  it  comes  to  alleging  the  gravamen  of  the  action,  the  failure 
to  pay  the  note,  the  form  of  statement  changes  to  positive  averment, 
that  defendant  "did  not  pay  and  has  not  paid,  etc"  The  transition 
from  recital  to  direct  statement  is  marked  by  the  adversative  con- 
junction "yet;"  and  other  words  of  like  effect  are  in  use  for  this 
purpose,  such  as  "but,"  "nevertheless,"  etc 

This  distinction  whereby  matter  of  inducement  may  be  laid  by 
way  of  recital,  provided  the  gist  or  gravamen  of  the  complaint  is 
positively  stated,  is  recognized  even  in  indictments:  i  Bishop  Crim. 
Proc,  sec  554;  Clark  Crim.  Proc,  p.  162,  and  p.  176,  where  examples 
of  inducements  are  given ;  Rex  vs.  Goddard,  2  Ld.  Raym.,  920. 

There  is  .danger  that  the  pleader,  beginning  with  a  recital  of 
matter  of  inducement,  may  inadvertently  neglect  to  mark  his  transi- 
tion to  the  gravamen  by  the  proper  adversative  expression;  and 
a  declaration  thus  wholly  laid  under  "whereas"  is  certainly  bad  on 
special  demurrer,  if  in  trespass,  and  probably  so  in  any  other  action : 
I  Chitty,  256,  387;  and  such  a  form  of  statement  has  been  held 
fatally  defective  even  after  verdict  on  motion  in  arrest;  Wilder  vs. 
Handy,  2  Strange,  1151.  On  account  of  the  treacherous  nature  of 
the  "whereas,"  Professor  Minor  advises  that  it  be  not  used  at  all: 
4  Minor  Inst.,  617;  but  this  form  of  statement  has  many  advantages 
in  the  way  of  clearness  and  convenience,  and  needs  only  a  little 
caution  to  render  it  entirely  safe. 

{e).  While  it  is  scarcely  possible  that,  at  this  day,  any  serious  conse- 
quences should  result  from  an  omission  of  this  phrase,  it  is  safer, 
and  certainly  in  better  form,  to  state  .the  actual  signature  to  the  note. 

if).  Every  declaration  in  assumpsit  must  show  a  consideration  to 
support  the  contract  sued  upon,  except  where  the  contract  is  in  the 
form  of  a  negotiable  instrument,  such  an  instrument  implying  a 
consideration  and  dispensing  with  any  averment  thereof:  i  Chitty 
PL,  294;  Shipman,  207;  see  form  of  stating  consideration  and  notes 
thereon  in  the  case  next  following. 

ig).  For  reasons  stated  in  note  c,  supra,  the  averments  in  this  recital 
seem  to  be  unnecessary;  but  it  may  be  safer,  and  is  clearly  better 
in  point  of  form,  to  show  how  the  right  of  action  became  vested  in 
the  plaintiff. 

( A) ,  Observe  the  change  in  method  of  averment  when  the  gravamen, 
that  is,  the  actual  grievance  of  which  the  plaintiff  complains,  is 
reached ;  note  d,  supra. 

(0-  Suit  is  no  longer  produced,  but  the  ancient  formula  survives, 
as  to  the  origin  and  meaning,  of  which  see  note  f  to  Case  I,  supra. 

(/).   Rule  26,  sec.  3,  Supreme  Court  D.  C,  provides: 

"No  formal  conclusion  or  prayer  for  judgment  shall  be  necessary 
in  any  pleading." 
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This  rul^,  with  Rules  27  and  28,  prescribing  forms  of  com- 
mencements and  conclusions,  dispenses  with  the  various  ancient 
formulas  which  were,  respectively,  appropriate,  and  sometimes  held 
essential,  to  the  several  kinds  of  pleadings  at  common  law;  and  by 
these  rules  is,  in  effect,  abolished  the  rule  found  in  the  text-books, 
that,  ''Pleadingrs  should  have  their  formal  commencements  and  con- 
clusions:"   Shipman,  463;   Tyler,  344;   Perry,  392. 

Independently  of  the  above-quoted  rule  of  court,  an  error  or 
omission  in  respect  of  a  formal  conclusion  is  but  matter  of  form, 
certainly  after  verdict,  and  probably  before:  D.  C.  vs.  Eaton, 
13  App.  D.  C,  182;  and  the  omission  is  one  of  those  defects  of 
form  which  are  the  subject  only  of  special  demurrer  in  Federal  * 
Courts  by  sec.  954,  Rev.  Stat  U.  S.;  Bank  vs.  Guttschlick,  14 
Peters,  19. 

ik).  As  to  the  nature,  purpose,  use,  and  form  of  the  common 
counts,  and  the  situations  to  which  they  are  applicable,  see  Ship- 
roan,  221 ;  Perry,  88;  Tyler,  283,  note  s;  Andrews,  359;  i  Chitty  PL, 
339  et  seq.;  Birks  vs.  Trippett,  i  Wms.  Saund.,  33,  note  2;  Webber 
vs.  Tivill,  2  Wms.  Saund.,  122;  Tate  vs.  Lewen,  2  Wms.  Saund.,  373; 
Peters  vs.  Opie,  2  Wms.  Saund.,  350;  Railroad  Co.  vs.  Car  Co., 
5  App.  D.  C,  524;  Burke  vs.  Qaughton,  12  App.  D.  C,  182. 

"Lord  Holt  used  to  say,  he  was  a  bold  man  that  first  ventured 
upon  them,"  that  is,  these  counts :  Hayes  vs.  Warren,  2  Strange,  933 ; 
but  now,  not  only  is  their  use  well  established,  but  the  modem 
courts  have  authorized  the  condensation  of  their  language  to  a 
degree  which  would  have  been  regarded  as  almost  contemptuous  in 
the  time  when  Mr.  Chitty  wrote,  and  the  consolidation  into  a  single 
count  of  all  the  common  counts  has  been  in  general  practice  in 
England  and  in  most  of  the  American  states,  the  practice  being 
commended  by  courts  of  highest  authority:  Puterbaugh,  Pleading 
and  Prac,  94 ;  Bailey  vs.  Freeman,  4  Johnson,  N.  Y.,  284 ;  Perdicaris 
vs.  Bridge  Co.,  5  Dutcher,  N.  J.,  367. 

The  form  here  employed  is  that  authorized  by  Rule  27  of  the 
Supreme  Court  D.  C. 

(/).  To  allege  in  support  of  a  single  demand  more  matter  than 
is  sufficient  to  support  that  demand,  constitutes  duplicity.  Had 
the  plaintiff  alleged  that  the  defendant  owed  him  $1,000  on  account 
of  the  promissory  note,  and  owed  the  same  $1,000  on  account  also' 
of  the  various  matters  set  out  in  this  second  count,  the  declaration 
would  clearly  have  been  double. 

Had,  however,  the  fact  been  that  defendant  owed  plaintiff  $1,000 
on  a  note,  and  $1,000  additional  on  account  of  goods  sold,  services 
performed,  or  other  meritorious  matters,  it  would  have  been  com- 
petent to  join  these  two  causes  of  action  in  one  action,  the  only 
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requirement  in  respect  of  that  being  that  the  various  demands 
should  be  distinguished  from  each  other  by  being  stated  in  separate 
counts.       ' 

If,  now,  plaintiff,  having  but  one  real  demand,  states  it  as  If 
it  were  two,  using  two  counts,  and  alleging  the  cause  of  action 
stated  in  one  to  be  a  different  demand  from  that  stated  in  the 
other,  the  rule  against  duplicity  does  not  appear  to  be  violated,  but 
the  plaintiff  seems  to  be  quite  within  his  rights;  although  one  may 
suspect,  from  probabilities  or  experience  in  like  cases,  that  the  two 
causes  of  action  are  the  same,  it  is  impossible  to  say  so  with  cer- 
tainty so  long  as, they  are  alleged  and  appear  to  be  different. 
'  In  this  way,  which  was  originally  an  imposition  upon  the  court, 
but  is  now  an  allowed  fiction,  a  plaintiff  is  enabled  to  state  a  single 
demand  in  different  ways,  whereby  various  and  substantial  advan- 
tages in  pleading  are  gained,  of  which  some  exemplifications  appear 
in  certain  of  the  cases  that  follow  in  this  collection.  It  is,  how- 
ever, still  necessary  to  represent  that  the  several  counts  proceed 
upon  different  demands;  hence,  in  this  instance,  it  is  alleged  that 
the  second  count  goes  for  "other  money"  than  that  claimed  in  the 
first.  The  truth,  however,  is  that  there  is  only  one  real  demand, 
and  plaintiff  desires  to  state  that  demand  in  different  forms  for 
reasons  suggested  in  note  m,  infra. 

(m).  The  common  counts  are  here  added  to  the  special  count 
upon  the  note,  as  is  quite  usual  in  such  cases,  for  the  sake  of 
precaution  against  possible  failure  to  prove  the  special  cotmt;  in 
which  event  it  may  be  possible  for  the  plaintiff  to  abandon  his 
claim,  so  far  as  the  same  rests  upon  the  note,  and  to  fall  back 
upon  the  original  debt  for  which  the  note  was  given,  and  to  recover 
that  as  money  lent,  or  money  due  upon  some  other  consideration 
within  the  scope  of  the  money  counts. 

Thus,  if  it  should  prove  to  be  impossible  to  produce  the  requisite 
evidence  as  to  defendant's  signature  to  the  note,  or  for  some  other 
reason  to  establish  that  paper  in  evidence,  plaintiff  may  be  able  to 
show  that  he  had  lent  defendant  the  money  represented  by  the  note 
or  that  defendant  was  indebted yto  him  on  some  other  account,  and 
so  obtain  a  verdict  independently  of  the  note.  For  instances  in 
which  such  recourse  to  the  common  counts  may  be  had,  and  the 
principles  which  limit  this  privilege,  see  i  Chitty  PI.,  339^  340; 
Perry,  316;  Tyler,  260;  Shipman,  368. 

Whether  the  present  plaintiff  has  effectually  reserved  to  himself 
the  liberty  of  thus  resorting  to  the  second  count  in  case  of  failure 
on  the  first,  is  suggested  as  a  question  in  the  next  note  below,  for 
reasons  there  stated. 
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(n).  A  bill  of  particulars  specifies  the  particular  matter  or  items 
to  which  plaintiff  intends  to  apply  the  general  allegations  of  his 
declaration  or  count;  and  the  effect  of  attaching  such  a  bill  to  a 
count  is  to  limit  the  proof  under  that  count  to  the  item  or  items 
specified.  In  Lewis  vs.  Shepherd,  i  Mackey,  46,  there  were  a 
special  count  upon  a  promissory  note  and  a  second  count  com- 
bining the  common  counts,  to  which  latter  was  annexed  a  copy  of 
the  note  as  a  bill  of  particulars.  The  note  was  shown  at  the  trial 
to  be  void  by  reason  of  an  alteration ;  and  it  was  held  that  plaintiff, 
having  limited  his  common  counts  to  that  note,  was  not  at  lib- 
erty to  prove  anything  else  under  those  counts,  or  to  show  an 
independent  right  of  recovery. 

Upon  authority  of  this  case,  it  may  be  doubted  whether  the 
plaintiff,  thus  limiting  his  common  counts  to  the  very  note  upon 
which  the  special  count  proceeds,  has  saved  any  refuge  for  him- 
self in  the  event  of  failure  upon  the  first  count.  If  the  note 
as  specially  stated  should  prove  to  be  unavailable  against  the  defense 
of  limitations — ^and  the  special  pleading  that  follows  is  intended 
to  determine  that  question — it  may  be  that  the  same  defense  will 
be  held  applicable  to  the  second  count,  that  count  appearing  to  pro- 
ceed upon  the  identical  cause  of  ^action:   See  note  ss,  infra. 

PlMS. 

1.  Non  Assumpsit. 

Caption. — Vt  supra. 

Appearance  (o). — Now  comes  Richard  B.  Roe,  the 
defendant  in  the  above  entitled  cause,  by  his  attorney, 
Thomas  Green  (p),  and  for  a  plea  to  the  declaration 
herein  filed  by  the  plaintiff,  and  to  both  the  counts 
of  the  said  declaration  (g),  the  said  defendant  says, 

Non  Assumpsit, — That  he  did  not  undertake  or 
promise  in  manner  and  form  as  the  said  plaintiff 
hath  above  complained  (r). 

2.  Statute  of  Limitations. 

Commencement. — And  for  a  further  plea  to  the 
said  declaration  and  to  both  the  counts  thereof,  the 
said  defendant  says : 


138  Case  IX — Doe  vs.  Roe. 

Actio  non. — That  the  said  plaintiff,  his  said  action 
against  the  said  defendant  ought  not  to  have  or  main- 
tain because  the  said  defendant  says  ( s ) , 

Body. — Actio  non  nccrevit  infra  trea  annos. — That 
the  said  supposed  causes  of  action  in  the  said  declara- 
tion alleged  did  not,  nor  did  either  of  them,  accrue 
to  the  said  plaintiff  at  any  time  within  three  years 
next  before  the  commencement  of  this  suit,  in  manner 
and  form  as  the  said  plaintiff  hath  above  alleged  ( t)  ; 

Conclusion. — Verification. — And  this  the  said  de- 
fendant is  ready  to  verify. 

Thomas  Grebn^ 
Attorney  for  the  Defendant. 

(o).  No  imparlance  or  other  entry  of  continuance  (such  as  was 
necessary  in  the  common-law  record:  Note  tn  to  Case  II,  supra) 
is  requisite  in  this  court,  or,  probably,  elsewhere  in  modem  practice. 

The  Act  of  Congress  of  March  3,  1863,  by  which  the  existing 
Supreme  Court  of  this  District  was  created,  gave  that  court  power 
to  establish  rules  for  the  regulation  of  its  practice;  and  the  rules 
so  prescribed  have  the  effect  of  dispensing  with  imparlance  as 
well  as  of  making  radical  alterations  of  the  common-law  practice 
in  other  respects:  Parson  vs.  Hill,  15  App.  D.  C,  532;  Deane  vs. 
Echols,  2  App.  D.  C,  522.  Some  of  such  changes  are  noticed  in 
various  of  the  notes  to  be  found  in  this  collection.  And  in  some 
matters,  the  innovations  in  practice  instituted  by  these  rules  are 
so  radical  and  seem  so  far  to  trench  upon  the  common  law  that 
doubts  have  been  entertained  whether  the  statutory  pow^r  conferred 
upon  the  court  to  regulate  practice  goes  to  the  extent  of  warrant- 
ing such  changes  as  are  provided  for  by  the  rules:  See  notes 
dd,  U,  infra. 

(p).  This  commencement,  like  that  of  the  declaration  above, 
is  more  elaborate  than  the  form  prescribed  in  Rule  28.  It  is  not 
supposed,  however,  that  the  court,  or  any  court,  would  find  such 
amplitude  of  expression  reprehensible,  or  hold  it  a  violation  of 
Rule  26,  which  provides: 

"Prolixity  and  unnecessary  verbiage  shall  be  avoided  in  all 
pleadings." 

While  the  curt  form  given  in  Rule  28  will  undoubtedly  answer, 
the  fuller  statement  has  manifest  advantages,  and  seems,  moreover. 
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more  adequately  proportioned  to  the  dignity  of  the  court  and  to 
the  gravity  of  litigation. 

(9).  Every  count  in  the  declaration  must  be  adequately  met, 
either  by  plea  or  by  demurrer.  Where  a  declaration  contained  a 
special  count  and  the  common  counts  and  was  supported  by  an 
affidavit  under  Rule  73,  and  defendant  demurred  to  the  first  count 
and  pleaded  to  the  second  without  the  affidavit  of  defense  required 
by  that  rule,  it  was  held  that  plaintiff  was  entitled  to  judgment  on 
the  second  count,  for  want  of  affidavit  to  that  count,  though  the 
demurrer  might  have  been  well  taken:  Wilkins  vs.  McGuire,  2  App. 
D.  C,  448.  And  a  demurrer  to  the  whole  declaration  is  bad  if 
any  count  in  the  declaration  is  good :   Bank  vs.  Bank,  94  U.  S.,  438. 

Defendant  might  have  pleaded  separate  pleas  to  the  two  counts, 
but  as  the  defenses  set  up  apply  equally  to  both,  it  was  more 
convenient  to  make  each  plea  applicable  to  the  whole  declaration, 
expressly  stating  that  it  is  in  answer  to  both,  the  counts  thereof. 

(r).  As  to  the  scope  of  the  general  issue  in  assumpsit,  see 
Shipman,  283;  Perry,  248;  Tyler,  176,  where  it  will  be  seen  that 
this  plea  will  enable  defendant  to  show  almost  all  defenses,  the 
defense  of  limitations  being  the  most  important  exception. 

(j).  In  most  jurisdictions  it  is  necessary,  and  in  all  it  is  by 
far  the  safest  .course,  to  plead  specially  the  defense  of  limitations. 
And,  though  in  some  early  English  cases,  a  distinction  in  this 
regard  was  taken  between  assumpsit  and  debt,  it  being  held  that 
the  defense  nfight  be  availed  of  under  nil  debet:  i  Wms.  Saund., 
283,  note  2;  it.  is  extremely  doubtful  whether  a  defendant  in  any 
case  may  take  advantage  of  the  statute  without  setting  it  up  in  a 
special  plea,  unless  the  situation  be  within  one  of  the  following 
exceptions,  which  seem  established: 

(i).  In  ejectment:  Taylor  vs.  Horde,  i  Burrow,  60;  S.  C,  2  Sm. 
L.  C.,  597;  Hogan  vs.  Kurtz,  94  U.  S.,  77Z'y  Morris  vs.  Wheat,  8 
App.  D.  C,  237;  I  Chitty  fU  507. 

(2).  Where  plaintiff's  cause  of  action  is  a  right  created  by  a 
statute,  and  the  statute  prescribes  that  suits  thereunder  must  be 
brought  within  a  limited  period  after  the  right  accrues;  in  such 
a  suit,  if  it  appear  upon  the  plaintiff's  statement  that  his  action 
is  brought  after  the  statutory  period,  the  objection  may  be  taken 
by  demurrer:  The  Harrisburg,  119  U.  S.,  199;  Kendall  vs.  U.  S., 
107  U.  S.,  123;  Am.  and  Eng.  Encyclopedia  of  Law,  ist  ed.,  v.  13, 
p   689. 

(3).  In  some  states:  in  which  practice  is  regulated  by  codes,  it 
seems  that  the  defense,  that  the  action  appears  from  the  declara- 
tion to  be  barred,  may  be  taken  by  demurrer. 

(0-    This   form  of  the  plea,  actio  non  accrevit,  is  appropriate 


140  Case  IX — Doe  vs.  Roe. 

» 

to  such  a  case  as  the  present,  and  may  be  used  in  any  case,  being 
generally  preferable.  The  other  form  of  pleading  this  defense 
states  that  defendant  did  not  promise  within  the  statutory  period, 
non  assumpsit  infra  tres  annos,  and  is  applicable  only  where  the 
statute  begins  to  run  at  the  date  of  the  promise,  and  not  where, 
as  here,  the  right  of  action  accrues  some  time  after  the  making 
of  the  promise:    3  Chitty  PL,  940,  941. 

RepllcatioD8« 

1.  Joinder  in  Issue. 

Caption. — Ut  supra. 

Joinder. — And  the  plaintiff  joins  issue  upon  the  de- 
fendant's first  plea  (w)- 

2.  New  Promise  in  1907. 

Commencement. — And  for  a  replication  to  the  sec- 
ond of  the  pleas  by  the  said  defendant  above  pleaded, 
the  said  plaintiff  says  (?;), 

Precludi  non. — That  by  anything  in  the  said  second 
plea  alleged,  he,  the  said  plaintiff,  ought  not  to  be 
barred  from  having  and  maintaining  his  said  action, 
because  he  says  {w), 

Body. — That,  after  the  making  and  delivery  ojT  the 
promissory  note  mentioned  and  stated  in  the  first 
count  of  the  declaration  hereinbefore  by  the  said 
plaintiff  filed,  and  after  the  incurring  by  the  said  de- 
fendant of  the  indebtedness  alleged  in  the  second 
count  of  the  said  declaration  (a?) ,  and  at  a  time  within 
three  years  before  the  commencement  of  this  suit, 
to  wit,  on  the  first  day  of  March,  in  the  year  1907  (y) 
at  the  District  of  Columbia  (0),  the  said  defendant 
did,  in  and  by  a  certain  letter  in  writing  {(ia)y  which 
said  letter  was  written  and  subscribed  by  the  said 
defendant  and  by  him  addressed  and  transmitted  to 
the  said  Daniel  Doe  (h6),  in  the  lifetime  of  the  said 
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Daniel  Doe,  now  deceased,  who  is  named  in  tbe  said 
declaration,  acknowledged  himself  to  be  indebted  to 
the  said  Daniel  Doe  upon  and  on  account  of  the  said 
promissory  note,  and  of  the  said  indebtedness  in  the 
second  count  of  the  said  declaration  alleged,  and  did 
then  and  there,  and  by  the  said  letter  in  writing, 
promise  again  and  anew  that  he,  the  said  defendant, 
would  pay  to  the  said  Daniel  Doe  the  amount  which 
was  by  the  said  note  promised  to  be  paid,  and  the 
amount  of  the  said  indebtedness ; 

Conclusion. — Verification. — And  this  the  said 
plaintifif  is  ready  to  verify  (cc), 

3.    New  Promise  in  1908. 

Commencement. — And  for  a  further  and  additional 
replication  to  the  said  second  plea  by  the  said  defend- 
ant above  pleaded,  the  said  plaintiff, 

Special  Leave  of  Court  (dd). — By  leave  of  the  court 
in  this  behalf  first  specially  had  and  obtained,  says, 

Precludi  non. — That  by  anything  in  the  said  second 
plea  alleged  he,  the  said  plaintiff,  ought  not  to  be 
barred  from  having  and  maintaining  his  said  action, 
because  he  says. 

Body. — That,  after  the  making  and  delivery  of  the 
promissory  note  aforesaid,  and,  after  the  incurring  by 
the  said  defendant  of  the  indebtedness  aforesaid,  to 
wit,  on  the  10th  day  of  May,  in  the  year  1908,  at  the 
place  aforesaid  (ee),  the  said  defendant  did,  in  and  by 
a  certain  letter  in  writing,  which  said  letter  was  writ- 
ten and  subscribed  by  the  said  defendant  and  by  him 
addressed  and  transmitted  to  the  said  plaintiff  (//), 
acknowledge  himself  to  be  indebted  to  the  said  Daniel 
Doe  upon  and  on  account  of  thfe  said  promissory  note, 


> 
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and  did,  then  and  there  and  by  the  said  letter,  promise 
again  and  anew  to  pay  the  said  amount  which  was  by 
the  promissory  note  promised  to  be  paid  (flfflf)  in  the 
event  that  one  William  J.  Bryan  should  be  elected 
President  of  the  United  States  {hh); 

Conclusion. — Verification. — ^And     this    the    said 

plaintiff  is  ready  to  verify. 

George  Geay, 

Attorney  for  the  Plaintiff. 

(u).  This  form  of  joinder  in  issue  is  prescribed  by  Rule  30  of 
the  Supreme  Court  of  this  District,  which  provides  further  that, 

"This  form  of  joinder  shall  be  deemed  to  be  a  denial  of  the  sub- 
stance of  the  pleading  to  which  it  relates  and  an  issue  thereon." 

By  this  rule  it  is  possible  to  join  issue  upon  a  plea  containing  new 
j^2illcY,  even  though  such  plea  conclude  with  a  verification,  the 
verification  being  unnecessary  under  Rule  26 ;  note  /,  supra. 

And  the  present  plaintiff  might,  had  he  so  chosen,  under  this  rule, 
have  simply  joined  issue  on  the  second  plea  as  well,  in  which  case 
he  would  have  been  at  liberty  to  give  evidence  of  the  new  promises 
which  are  pleaded  in  the  two  following  replications:  Pumphrey  vs. 
Bogan,  8  App.  D.  C,  449;  Johnson  vs.  Gregg,  7  D.  C,  142.  The 
purpose  of  pleading  specially  in  this  case  seems  to  be  to  develop 
upon  the  record  the  question,  whether  the  new  promises  were  suf- 
ficient for  the  plaintiflF's  case ;  note  cc,  infra. 

This  joinder  of  issue  upon  the  first  plea  creates  an  issue  of  fact 
to  be  tried  by  a  jury,  unless  subsequent  pleading  and  the  decision 
thereon  shall  dispose  of  the  whole  case ;  note  ss,  infra.  The  first  plea 
is  therefore  laid  aside  for  trial  at  a  future  day.  Meantime  the 
pleading  proceeds  upon  the  second  plea,  that  of  limitations,  to  which 
the  plaintiff  files  two  replications,  which  course  of  pleading  leads 
ultimately  to  issues  of  law. 

Upon  this  event  trial  on  the  issue  of  fact  already  joined  is  neces- 
sarily postponed  until  the  demurrers  shall  be  heard  and  disposed 
of,  it  being  f)rovided  by  Rule  36,  sec.  i,  that 

''No  cause  shall  be  placed  on  the  trial  calendar  while  a  demur- 
rer to  any  pleading  is  pending." 

(v).  Although  this  is  a  second  replication,  it  requires  no  leave  of 
the  court,  being  the  first  replication  to  the  plea  to  which  it  is 
addressed.  When,  by  Stat.  4  and  5  Anne,  the  pleading  of  several 
pleas  was  authorized,  it  resulted  of  necessity  that  the  plaintiff  was 
allowed  to  file  a  separate  replication  to  each  of  the  pleas;  so  that, 
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so  long  as  only  one  replication  is  offered  to  each  plea,  there  is  no 
duplicity.  With  respect  to  the  next  replication,  the  case  is  different 
and  is  covered  by  different  provision ;  see  note  dd,  infra. 

{w).  By  Rules  26  and  28^  already  mentioned,  and  Rule  29,  relating 
to  replications  and  rejoinders,  this  formal  commencement  xis  unneces- 
sary; notes  h,  p,  supra, 

(jr).  The  declaration  states  two  causes  of  action:  the  note  in  the 
first  count,  and  a  general  indebtedness  on  various  grounds  in  the 
second  count.  The  plea  of  limitations  is  expressly  pleaded  to  both 
these  causes  of  action.  The  replication,  therefore,  undertaking  to 
reply  to  that  plea,  properly  covers  both  matters.  Had  this  replica- 
tion limited  itself,  as  does  the  next,  to  the  note  alone,  it  would  not 
have  been  a  complete  reply  to  the  plea,  as  to  the  consequences  of 
which  situation  see  note  qq,  infra. 

(y).  The  date  of  the  new  promise  is  laid  under  a  videlicet,  indica- 
ting that  th^j>leader  does  not  hold  himself  bound  to  prove  the  exact 
day  as  laid,  and  may  not  expect  or  intend  to  do  so:  Shipman,  395; 
I^crry,  334;  Tyler,  377.  Inasmuch  as  this  leaves  the  plaintiff  free  to 
prove  any  date,  whether  within  three  years  of  the  suit  or  beyond, 
the  laying  of  the  date  in  this  form,  where  it  is  material  that  the  date 
to  be  proved  should  be  within  three  years,  would  of  itself,  probably, 
be  insufficient.  It  is,  therefore,  advisable,  if  not  actually  necessary, 
to  aver  positively  that  the  new  promise  was  within  the  statutory 
period,  as  is  done  here  before  specifying  the  day,  and  see  note  pp, 
infra. 

(2).  Since  all  pleadings  subsequent  to  the  declaration  must  fol- 
low the  venue  and  the  time  laid  in  the  declaration:  note  o  to 
Case  I,  supra;  the  laying  of  venue  in  the  later  pleadings  is  a  mere 
form  and  may  be  omitted  altogether;  Shipman,  387;  Tyler,  276; 
Perry,  332;  i  Chitty  PL,  538;  Ilderton  vs.  Ilderton,  2  Henry  BL,  161; 
Jevens  vs.  Harridge,  i  Wms.  Saund.,  6,  note  i. 

(aa}.  By  Code  D.  C,  sec.  1271,  it  is  provided,  following  the 
English  statute  known  as  Lord  Tenterden's  Act,  that,  in  cases 
within  the  statute  of  limitations,  "no  acknowledgment  or  promise  by 
words  only  shall  be  sufficient  evidence  of  a  new  or  continuing  con- 
tract whereby  to  take  any  case  out  of  the  *  ♦  *  statute,  *  *  *  unless 
such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby.'* 

Where  an  act  or  fact  alleged  could  be  done  or  made  effective  at 
common  law  without  writing,  it  may  be  alleged  without  averment 
of  any  writing,  although  some  statutes  have  prescribed  something 
in  writing  to  make  it  valid.  It  is  only  where  the  thing  is  created 
or  made  possible  by  statute,  which  statute  prescribes  something  writ- 
ten as  necessary,  that  the  pleader  must  allege  the  writing:  Tyler, 
331;  Shipman,  445,  446;  Perry,  380. 
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Accordingly,  since  a  new  promise  by  words  merely  was,  at  com- 
mon law,  sufficient  to  revive  a  debt,  and  since  the  writing  is  neces- 
sary only  by  reason  of  a  recent  statute,  it  would  seem  sufficient  to 
allege  that  defendant  made  a  new  promise  without  mention  of  the 
letter,  though  something  in  writing  would,  of  course,  have  to  be 
shown  at  the  trial.  At  the  same  time,  it  is  certainly  safer,  and  might 
be  held  necessary,  to  show  in  the  pleading  that  the  new  promise  is 
valid  under  the  statute ;  and  this  seems  so  notwithstanding  the  liberality 
in  respect  of  such  new  promises  shown  in  Shelley  vs.  Wescott,  23 
*  App.  D.  C,  135. 

{bb).  An  acknowledgment  of  the  debt  made  by  the  debtor,  not  to 
the  creditor  or  any  agent  of  the  creditor,  but  to  some  third  person 
having  no  interest,  would  not  be  sufficient  to  take  the  case  out  of  the 
statute:  Cunkle  vs.  Heald,  6  Mackay,  485.  Inasmuch,  then,  as  the 
pleader  has  undertaken  to  set  up  a  new  promise,  he  should  upon 
principle  state  the  fact  with  all  the  circumstances  requisite  to  render 
it  effective.  Whether  an  omission  in  this  respect  would  be  fatal 
on  demurrer,  may  not  be  so  clear;  but  it  is  advisable  to  state  the 
transaction  so  that  it  may  appear  completely  valid.  A  slip  conmiitted 
in  the  next  replication  in  respect  of  this  detail  is  seized  upon  as  one 
of  the  grounds  of  the  demurrer  taken  by  defendant. 

(cc).  As  is  suggested  in  note  u,  supra,  this  new  promise  and  the 
one  next  pleaded  might  have  been  shown  under  the  simple  joinder 
ill  issue  provided  for  by  Rule  30.  The  usual  practice  in  such  cases 
is,  or  has  been,  for  the  plaintiff  to  reply  generally,  that  his  cause 
of  action  did  occur  within  the  statutory  period,  whereupon  issue 
is  made  by  the  rejoinder:  Boogher  vs.  Byers,  10  App.  D.  C,  419. 
Indeed,  it  is  laid  down  by  some  authorities  that  a  new  promise  or 
other  fact  taking  the  case  out  of  the  statute  must  be  so  expressly 
replied:  2  Greenleaf  on  Evidence,  sec.  440.  In  Johnson  vs.  Gregg, 
7  D.  C,  142,  this  passage  was  pronounced  erroneous,  and  a  distinction 
was  taken  between  matters  constituting  excepted  cases  provided  for 
by  the  statute,  which  must  be  specially  replied,  and  those  things  not 
being  within  any  exception  in  the  statute,  which  may  be  shown 
without  being  pleaded  to  defeat  the  statute. 

In  any  case,  it  is  not  necessary  to  plead  a  new  promise  specially, 
as  is  done  here,  the  averment  that  the  cause  of  action  did  accrue 
within  three  years  being  sufficient;  but  the  present  plaintiff  seems 
to  have  desired  to  plead  the  case  down  to  the  ultimate  question  of 
law,  and  so  has  set  out  the  precise  facts. 

(dd).  Although  the  Stat.  4  and  5  Anne  authorized  the  courts  to 
allow  "any  defendant  ♦  *  *  to  plead  as  many  several  matters 
*  *  *  as  he  shall  think  necessary  for  his  defense,"  the  statute 
did  not  give  any  warrant  for  leave  to  plead  a  plurality  of  replications: 
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Shipman,  373;  Perry,  320;  Tyler,  265.  Nor  docs  any  statute  in 
force  in  this  District  warrant  more  than  one  replication  to  each  plea. 
The  plaintiff  is,  therefore,  at  this  disadvantage :  Whereas  defendant 
may  set  any  number  of  defenses  to  the  declaration,  plaintiff  can 
reply  only  one  matter  of  fact  to  each  defense,  though  he  may  have 
several  such  matters  all  equally  valid,  and  all.  equally  doubtful  of 
proof,  to  defeat  any  plea. 

By  Rule  29,  sec.  2,  it  is  provided : 

"Upon  cause  shown,  the  court  may,  in  its  discretion,  permit  two  or 
more  replications  to  be  filed  to  any  plea." 

This  is  one  of  those  rather  substantial  changes  in  the  law,  which 
have  been  supposed  to  extend  beyond  the  regulation  of  practice, 
and  therefore  to  exceed  the  power,  in  respect  of  such  regulation,  con- 
ferred upon  the  court  by  the  Act  of  1863;  note  o,  supra.  On  his 
demurrer  hereinafter  filed,  the  defendant  suggests  that  leave  to  file 
this  second  replication  to  the  second  plea  was  granted  without 
authority  of  law,  thereby  challenging  the  validity  of  Rule  29,  sec.  2. 

{ee).  This  promise  is  laid  at  a  date  when  the  original  debt  was 
barred  by  the  statute ;  and  defendant  raises  by  demurrer  below  some 
questions  as  to  its  sufficiency  on  that  account. 

iff).  See  note  bh,  supra.  This  promise  is  stated  to  have  been 
made,  not  to  Daniel  Doe,  but  to  the  now  plaintiff,  John  Doe;  and 
it  appears  by  the  declaration  that  Daniel  Doe  did  not  die  until  June 
I,  1908,  three  weeks  after  the  date  on  which  the  promise  is  laid. 
It  not  appearing  that  the  present  plaintiff  in  any  way  represented 
Daniel  Doe  in  May  of  1908,  defendant's  demurrer  below  raises  the 
point  that  this  promise,  as  stated,  can  be  of  no  avail  to  plaintiff. 

igg).  The  omission  at  this  point  to  notice  the  indebtedness  alleged 
in  the  second  count  is  urged  upon  demurrer  below  as  a  defect  in  the 
replication. 

{hh).  The  conditional  character  of  the  new  promise  as  stated,  and 
the  failure  to  allege  that  the  condition  has  been  fulfilled,  are  made 
matter  of  demurrer. 

Rejoinder  To  Second  Replication. 

First  Promise  Sufficient. 

Caption. — Ut  supra. 

Commencement. — ^And  the  defendant  in  the  above 
entitled  cause,  for  a  rejoinder  to  the  second  of  the 
replications  herein  by  the  plaintiff  filed,  savs  that 

(H)> 

II 
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Actio  non. — Bf  reason  of  anything  in  the  said 
replication  alleged^  the  said  plaintiff  his  action 
against  the  said  defendant  ought  not  to  have  or  main- 
tain because  he,  the  said  defendant  says. 

Body. — That  the  said  letter  which  is  in  the  said 
replication  mentioned,  and  which  is  therein  alleged 
to  have  been  written  bj  the  said  defendant  to  the  said 
Daniel  Doe  named  therein,  was  in  the  words  and  of  the 
tenor  following,  and  not  otherwise  in  words  or  effect 
(/;),  that  is  to  say: 

"Washington,  March  1,  1907. 
"Dear  Sir :  Although  you  have  my  promissory  note 
for  |1,000,  I  do  not  see  how  it  can  benefit  you,  since 
I  am  now  quite  unable  to  pay  anybody  anything,  and 
see  no  prospect  of  any  improvement  in  my  fortunes. 
By  the  time  I  shall  be  in  f  un^s,  if  that  time  ever  comes, 
this  claim  will  have  been  barred  by  the  statute  of 
limitations,  and  there  can  be  no  further  quarrels  on 
the  subject  between  us.  As  I  have  received  from  you, 
all  told,  much  less  than  the  amount  of  the  note,  and 
you  are  justly  chargeable  with  debts  which  are  prob- 
ably sufficient  to  balance  my  indebtedness  to  you,  I 
see  no  reason  why  you  should  jfive  me  any  annoyance 
on  this  account. 

"  Yours,  R.  B.  Roe." 

Conclusion. — Verification. — And  this  the  said 
defendant  is  ready  to  verify. 

Thomas  Green, 
Attorney  for  Defendant. 

(ii).  Defendant  might  at  this  point  have  filed  the  brief  and 
compendious  joinder  in  issue  prescribed  by  Rule  30,  note  u,  supra, 
which  would  have  the  effect  of  putting  in  issue  the  new  promise 
set  up  in  the  second  replication.  Or  he  might  have  pleaded  by 
way  of   rejoinder   a   common   traverse,   to  the  effect   that   he   did 
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not  promise  as  alleged  in  the  replication.  Either  of  these  forms  of 
rejoining  would  have  led  to  this  issue  of  fact,  whether  or  not  a 
new  promise  was  made  in  1907,  and  upon  this  issue  a  trial  by 
jury  would  have  subsequently  been  had. 

In  that  event,  the  plaintiff  would  offer  the  letter  of  March  i, 
1907,  as  evidence  of  the  new  promise.  Before  that  letter  could 
go  to  the  jury,  the  court  would  be  called  upon  to  determine  whether 
the  language  used  therein  was  a  sufficient  acknowledgment  of 
indebtedness  to  constitute  a  new  promise,  that  being  a  question 
of  law  and  one  to  be  decided  by  the  court  before  the  letter  is 
admitted  in  evidence:  Bean  vs.  Wheatley,  13  App.  D.  C,  473; 
University  vs.  Waggaman,  32  App.  D.  C,  307,  316;  Homblower  vs. 
University,  31  App.  D.  C,  64;  though  where  there  is  dispute  about 
matters  of  fact,  ex  gr.,  the  genuineness  of  the  paper  or  circum- 
stances  which  may  throw  light  upon  its  significance,  the  question 
must  ultimately  go  to  the  jury:  Read  vs.  Hand,  7  Wendell,  408; 
Morrell  vs.  Frith,  3  Meeson  &  W.,  402. 

By  rejoining  here  in  such  wise  as  to  bring  the  very  language 
of  the  supposed  new  promise  upon  the  record,  plaintiff  raises  the 
question  of  its  sufficiency  in  point  of  law,  and  thereby  draws  the 
ruling  of  the  court  on  that  point  in  advance  of  trial,  and  with 
this  particular  advantage,  that  the  court's  decision  may  so  dis- 
pose of  the  question  that  a  trial  will  be  rendered  unnecessary 
or  useless,  whereby  are  saved  delay,  expense,  labor,  and,  perhaps, 
some  uncertainty:    Compare  note  w  to  Case  XI,  infra. 

(jj).  This  rejoinder  will  at  once  strike  the  recent  student  of 
common-law  pleading  as  an  anomaly  which,  not  only  transcends  all 
accepted  classification  of  traverses,  but  also  outrages  sound  principle, 
the  form  being  that  of  neither  a  common  traverse,  a  general  issue, 
a  pleading  de  injuria,  nor  a  special  traverse,  and  the  substance 
being  clearly  only  an  argumentative  denial  pf  the  new  promise 
alleged  in  the  second  replication. 

For  reasons  suggested  in  the  next  preceding  note,  the  pleader 
desires  fo  avoid  an  issue  of  fact  and  to  develop  upon  the  record 
the  question  of  law,  whether  the  letter  alleged  in  the  replica- 
tion constitutes  a  new  promise.  To  this  end  neither  a  common 
traverse  nor  a  general  issue  will  serve;  and  the  form  de  injuria 
would  be  quite  inapt,  even  if  it  could  be  used  at  this  stage  of  the 
pleading:     Shipman,  279,  294;  Perry,  240,  252;  Tyler,  167,  179. 

An  attentive  consideration  of  the  existing  situation  and  the 
pleader's  exigencies  will  impress  the  student  with  an  appreciation 
of  the  reasons  for  inventing  the  special  traverse,  and  will  dem- 
onstrate the  adaptation  of  that  device  to  a  case  where  it  is  neces- 
sary to  develop  a  point  of  law  and  at  the  same  time  to  avoid  the 
vice  of  argumentativeness:    Perry,  386,  387;  Shipman,  453. 
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This  rejoinder  is  clearly  not  a  special  traverse,  not  having  at 
all  the  form  of  that  pleading,  and  wanting  the  characteristic  absque 
hoc  clause;  for,  although  that  phrase  may  be  supplied  by  equivalent 
words:  Note  k  to  Case  II,  supra;  the  mere  words  "and  not  other- 
wise," here  employed,  do  not  make  a  special  traverse,  or  at  any 
rate  not  upon  special  demurrer:  PuUein  vs.  Benson,  i  Ld.  Raym., 
349;  S.  C,  better  reported  on  this  point,  in  2  Salkeld,  628. 

Argumentativeness,  however,  the  vice  which  the  special  traverse 
was  most  aptly  designed  to  avoid,  is  a  defect  of  form  only  and  not 
available  on  general  demurrer:  Pendleton  Co.  vs.  Amy,  13  Wall., 
297.  Since,  therefore,  the  special  traverse  is  held  by  modem  courts 
in  increasing  disfavor,  and  objections  in  point  of  form  are  also 
discouraged,  the  rules  of  pleading  arc  much  relaxed  in  contemporary 
practice,  and  such  a  departure  from  correct  principle  as  is  embodied 
in  this  rejoinder  would  almost  never  be  challenged,  and  would 
probably  not  be  willingly  condemned  by  any  court,  even  on  special 
demurrer.  The  desirability  of  avoiding  a  special  traverse,  which 
otherwise  would  be  necessary,  would  be  accepted  as  Sufficient  excuse 
for  the  irregular  form  here  adopted. 

Demurrer  To  Third  Replication. 

Caption. — Ut  supra. 

Demurrer  (kk). — ^And  the  said  defendant  says  that 
the  third  replication  by  the  said  plaintiff  herein  filed 
is  bad  in  substance. 

Thomas  Green, 
Attorney  for  Defendant. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are  these : 

1.  (11).  That  the  said  replication  is  filed  without 
authority  of  law,  and  against  the  common  law  and 
usage,  and  that  it  is  not  competent  for  this  court, 
whether  by  special  order  or  by  general  rule  providing 
for  such  special  order,  to  authorize  or  permit  a  plain- 
tiflf  to  file  more  than  one  replication  to  a  single  plea. 

2.  (mm).  That  the  alleged  new  promise  stated  in 
the  said  replication  is,  as  the  same  is  laid  and  stated. 


Case  IX— Doe  vs.  Roe.  149 

invalid  and  of  no  legal  obligation,  and  insufficient  to 
revive  the  said  supposed  indebtedness,  in  this,  that 
it  does  not  appear  in  and  by  the  said  replication  that 
the  said  alleged  new  promise  was  made  for  or  upon 
any  good  or  valuable  or  otherwise  valid  consideration, 
the  said  supposed  indebtedness  being  at  the  alleged 
date  of  the  said  promise  barred  by  law. 

3.  (nn).  That  the  said  alleged  new  promise,  as  the 
same  is  laid  and  stated  in  the  said  replication,  is  not 
binding  upon  this  defendant,  and  is  not  eflPective  to 
revive  the  said  supposed  indebtedness,  for  the  reason 
that,  as  appears  in  and  by  the  said  replication,  the  said 
promise  was  made  upon  and  accompanied  by  this  con- 
dition, namely,  that  one  William  J.  Bryan  should 
be  elected  President  of  the  United  States ;  concerning 
which  condition ; 

( 1 ) .  It  does  not  appear  and  is  not  alleged  that  the 
said  William  J.  Bryan  was  or  has  been  elected  Presi- 
dent of  the  United  States ;  and, 

(2).  The  fact  is  judicially  known  that  the  said  Wil- 
liam J.  Bryan  has  not  been  elected  President  of  the 
United  States  (oo). 

4.  It  does  not  appear  in  and  by  the  said  replication 
that  the  alleged  new  promise  therein  alleged  was  made 
or  communicated  to  Daniel  Doe,  then  being  the  payee 
of  the  said  promissory  note,  it  appearing  by  the  decla- 
ration herein  filed  by  the  plaintiff  that,  upon  the  date 
on  which  it  is  alleged  that  the  said  alleged  new  promise 
was  made,  namely,  May  10,  1908,  the  said  Daniel  Doe 
was  in  life  (pp). 

5.  It  appears  in  and  by  the  said  replication  that  the 
alleged  new  promise  was  made  and  communicated  only 
to  the  present  plaintiff,  and  it  does  not  appear  that 
the  said  plaintiff  was  agent  for  the  said  Daniel  Doe  (it 
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appearing  that  the  said  Daniel  was  then  in  life ) ,  nor 
does  it  appear  that  the  said  plaintiff  in  any  wise  repre- 
sented or  was  authorized  to  receive  any  such  com- 
munications for  or  on  behalf  of  the  said  Daniel. 

6.  The  said  replication  is  further  insufficient  and 
bad  in  this,  namely,  that,  whereas  the  plea  which  is 
therein  replied  to  answers  both  counts  of  the  declara- 
tion, and  is  in  bar  both  to  the  promissory  note  and  to 
the  indebtedness  alleged  in  the  second  count,  the  said 
replication  alleges  a  new  promise  only  as  to  the  said 
promissory  note,  and  not  at  all  as  to  the  residue  of  the 
matter  answered  by  the  plea,  that  is  to  say,  the  indebt- 
edness alleged  in  the  said  second  count  (r/7). 

{kk}.  By  Rule  31,  sec.  i,  it  is  prescribed  that  a  demurrer  shall 
be  in  the  form  here  employed,  and  it  is  provided: 

"And  in  the  margin  thereof  the  matters  intended  to  be  argued 
shall  be  stated;  and  a  demurrer  without  such  statement,  or  with  a 
frivolous  statement,  may  be  stricken  out,  and  a  judgment  entered 
or  a  decree  passed  by  the  court,  etc.,"  with  a  clause  excepting 
criminal  cases  from  this  last  provision. 

Concerning  frivolous  demurrers,  see  Chesley  vs.  Riley,  20  D.  C, 
166;  Wilkins  vs,  McGuire,  2  App.  D.  C,  448;  Atwood  vs.  Latney, 
4  Mackey,  186. 

By  the  same  Rule,  sec.  2: 

"It  shall  not  be  necessary  to  file  a  joinder  in  demurrer,  but  the 
filing  of  a  demurrer  shall  be  considered  as  making  an  issue  of  law." 

(//).  This  assignment  suggests  that  the  rule  providing  for  the 
allowance  of  plural'  replications  is  beyond  the  competency  of  the 
court  to  adopt,  because  it  is  not  within  the  power  given  the  court 
to  regulate  its  practice  but  trenches  upon  the  law  of  pleading.  It 
will  be  remembered  that  the  English  courts  found  a  statute  necessary 
to  warrant  them  in  accepting  a  plurality  of  pleas:  Stat.  4  and  5 
Anne;  notes  o,  dd,  supra,   ' 

Among  other  matters  contained  in  the  rules  of  practice  which 
have  been  challenged  as  going  beyond  the  limits  of  practice  and 
amounting  to  alterations  of  the  law,  are  the  provision  for  affidavits 
of  merits  and  defense  under  Rule  73:  Cropley  vs.  Vogeler,  2  App. 
D.  C,  28;  Foertsch  vs.  Germuiller,  2  id.,  340;  the  allowance  of 
newly  arising  matter  to  be  pleaded  puis  darrein  continuance  in 
addition  to  former  defenses,  instead  of  in  substitution  for  such 
defenses:   See  Shipman,  173;  Perry,  182;  Tyler,  99;  and  some  other 
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provisions  which  are  not  embodied  in  the  present  rules:  See  an 
article,  "The  Scope  of  Rules  of  Practice,"  by  Mr.  Leonard  H. 
Poole,  25  Wash.  Law  Reporter,  563;  and  in  Ins.  Co.  vs.  Hodgson, 
6  Cr,,  219,  the  Supreme  Court  of  the,  United  States  declared 
itself  unable  to  change  the  law  of  pleading. 

(ifffft).  This  ground  of  demurrer  suggests  a  distinction,  in  respect 
of  the  necessity  for  a  consideration,  between  a  new  promise  made 
before  the  debt  is  barred,  and  a  promise  made  after  that  time,  for 
which  distinction  there  seems  to  be  no  authority. 

{nn).  As  to  the  effect  of  a  condition  attached  to  a  new  promise, 
sec  Shepherd  vs.  Thompson,  122  U.  S.,  231 ;  Fort  Scott  vs,  Hickman, 
112  U.  S.,  150;  Bell  vs.  Morrison,  i  Peters,  351;  Wetzell  vs. 
Bussard,  11  Whcaton,  309.  With  respect  to  the  validity  of  the 
condition  shown  here,  it  is  to  be  considered  whether  it  is  not 
void  as  being  in  the  nature  of  a  wager  upon  an  election;  and  it 
may  be  a  matter  for  inquiry  how  that  would  affect  the  promise. 

{00).  The  second  of  these  propositions  seems  to  be  the  one 
upon  which  the  objection  should  rest;  because,  since  the  election  of 
the  President  is  judicially  noticed,  it  is  not  necessary  to  plead  in 
one  way  or  the  other  as  to  that  fact:  Shipman,  426;  Perry,  366; 
Tyler,  314.  If  a  matter  which  is  the  subject  of  judicial  notice  be 
incorrectly  alleged,  the  court  will  disregard  the  false  statement  and 
recognize  the  fact  as  it  is;  and  an  erroneous  statement  of  that 
nature  is  not  admitted  by  a  demurrer,  since  a  demurrer  admits 
only  matter  which  is  properly  pleaded :  Jones  vs,  U.  S.,  137  U.  S., 
202,215 

iPP).  If  the  pleader  is  bound  by  the  date  which  he  has  laid  for 
the  new  promise  in  1908,  this  objection  looks  dangerous:  See 
note  hh,  supra;  although  there  are  cases  which  seem  to  hold  that 
an  acknowledgment  to  a  stranger  is  effective  to  extend  the  debt: 
Mountstephens  vs.  Brook,  3  B.  &  Aid.,  141 ;  Gark  vs.  Hougham, 
2  B.  &  Cres.,  154. 

Plaintiff's  answer  to  this  objection  is,  that  the  dates,  both  of 
Daniel  Doe's  death  as  stated  in  the  declaration,  and  of  the  new 
promise  as  stated  in  tbe  replication  demurrer  to,  are  laid  under  a 
videlicet,  so  that  he  is  not  bound  by  the  statement,  but  is  at  liberty 
to  prove  any  other  days  which  may  suit  his  purpose.  And  such, 
in  general,  is  the  effect  of  la3ring  matters  of  time,  place,  quantity, 
and  like  particulars  under  the  word  "to  wit,"  the  use  of  that  expres  • 
sion  being  to  leave  the  party  latitude  in  his  proof  in  respect  of 
such  matters;  and  the  purpose  of  so  pleading  is  to  avoid  the  effect 
of  a  variance  in  case  the  evidence  shall  not  conform  to  the  state- 
ment made  in  the  pleadings:  Tyler,  277,  279,  284;  Perry,  332, 
334f337i338;  i  Chitty  PI.,  317;  Duppa  vj.  Mayo,  i  Wms.  Saund.,  286, 
note  12;  Dakin's  Case,  2  Wms.  Saund.,  290;  R.  R.  Co.  vs.  Patterson, 
9  App.  D.  C,  423;  Woodward  vs.  Brown,  13  Peters,  i. 
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But  if  the  date  or  other  fact  alleged  under  a  videlicet  be  material, 
it  nitsst  be  proved  as  laid,  notwithstanding  the  attempt  to  state  it 
indefinitely:  Skinner  vs.  Andrews,  i  Wms.  Saund,  169,  note  2; 
I  Chitty  PL,  317,  318^  and  in  one  case  it  is  held  that,  on  demurrer, 
the  pleader  is  bound  by  the  date  he  states,  though  under  a 
videlicet:  Marr  vs.  Prudent  Patricians,  20  App.  D.  C,  363;  though 
there  is  a  contrary  ruling  in  Anderson  vs.  Martindale,  i  East,  497; 
and  observe,  as  to  the  effect  of  a  videlicet,  or  scilicet,  on  demurrer, 
the  argument  and  judgment  in  Cutler  vs.  Southern,  i  Saund.,  113, 
Case  III,  supra. 

Upon  authority  of  the  case  in  20  App.  D.  C,  the  plaintiff  seems, 
upon  this  demurrer,  held  to  the  date  stated  for  the  new  promise 
in  the  replication  demurred  to.  Whether  the  effect  of  the  same 
principle  extends  back  to  the  declaration,  and  precludes  plaintiff  to 
suggest  that  Daniel  Doe  may  have  died  before  the  loth  of  May, 
and  not  on  June  i,  is  not  so  clear.  If  so,  the  point  raised  promises 
badly  for  the  plaintiff,  since  the  positive  statement  is,  that  the  new 
promise  was  made  to  the  present  plaintiff  at  a  date  when  Daniel 
Doe  was  living  and  was  the  creditor. 

{qq)»  See  note  x,  supra.  If  a  pleading  professes  to  answer  the 
whole  of  the  preceding  pleading,  but  fails  to  answer  as  to  part  of 
the  matter  in  that  pleading,  it  is  ground  for  demurrer:  See 
note  m  to  Case  II,  supra. 

Demurrer  To  The  Rejoinder. 

Caption. — TJt  supra. 

Demubbeb. — And  the  plaintiflf  in  the  above  entitled 
cause  says  that  the  rejoinder  herein  by  the  defendant 
filed  is  bad  in  substance. 

Thomas  Gbeen^ 
Attorney  for  the  Defendant. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  is  this 
{rr)\ 

1.  That  the  letter  which  the  said  rejoinder  shows 
to  have  been  written  by  the  said  defendant,  being  the 
letter  allogod  by  this  plaintiflf  in  his  second  replication, 
is  a  suflftciont  acknowledgment  of  indebtedness  on  the 
part  of  the  defendant  and  is  valid  and  eflfective  as  a 
new  promise  {as). 
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{rr).  The  rejoinder  having  set  out  verbatim  the  letter  of  1907, 
asserting  the  letter  itself  to  show  that  it  does  not  amount  to  a 
new  promise,  plaintiff  demurs  to  the  rejoinder  on  the  theory  that  the 
letter  does  constitute  a  new  promise,  thus  making  the  desired  issue 
of  law. 

(ss) .  The  pleadings  thus  resulting  in  issues  of  law  on  the  defend- 
ant's second  plea,  and  an  issue  of  fact  on  his  first  plea,  it  is  inter- 
esting to  inquire  what  will  be  the  consequence  of  the  various  deci- 
sions that  may  be  made  upon  the  demurrers. 

If  either  demurrer  should  be  ruled  in  favor  of  the  plaintiff,  that 
is,  if  his  demurrer  to  the  rejoinder  should  be  sustained  or  if  defend- 
ant's demurrer  to  the  third  replication  should  be  overruled,  the 
court  will  have  determined  that  the  defense  of  limitations  is  not 
maintainable,  and  that  plaintiff  is  entitled  to  his  action  on  one  or 
the  other  of  the  new  promises. 

In  case  both  demurrers  ar#  decided  in  favor  of  defendant, 
his  demurrer  to  the  third  replication  being  sustained  and  plainti£F's 
demurrer  to  the  rejoinder  being  overruled,  the  court  will  be  com- 
mitted to  the  position  that  the  defense  under  the  statute  is  com- 
plete and  defendant  is  not  liable  on   either  promise. 

There  will  then  remain  the  issue  of  fact  joined  on  the  first  plea. 
In  view  of  the  decision  in  Lewis  vs.  Shepherd,  note  n,  supra,  it 
would  seem  that  the  court  should  hold  the  second  count  of  the 
declaration  limited  to  the  promissory  note,  which  is  shown  as  a 
bill  of  particulars,  and  which  is  the  very  note  to  which  the  pleadings 
relative  to  the  defense  of  limitations  apply.  In  that  view  all  the 
issues  made  by  the  second  plea  and  the  joinder  thereon  are  con- 
cluded by  the  rulings  on  the  later  demurrers. 

As  appears  by  the  note  of  Serjeant  Williams  to  Lawe  vs.  King, 
note  w  to  Case  I,  supra,  where  judgment  is  rendered  on  demurrer 
to  a  plea  which  goes  to  bar  the  whole  action,  final  judgment  is 
thereupon  entered,  although  there  be  one  or  more  issues  in  fact; 
and  he  cites  a  case,  much  like  the  present,  wherein  the  plaintiff 
obtained  a  verdict  on  a  plea  of  the  general  issue,  but  the  defense 
of  limitations  being  ruled  against  him  on  demurrer,  judgment  on 
the  whole  case  went  for  defendant :  Cooke  vs.  Sayer,  2  Burrow,  749. 
On  this  point  consult  Clark  vs.  Ins.  Co.,  23  App.  D.  C,  546. 

Without  intimating  that  this  principle  would  certainly  control  the 
present  case,  it  may  be  suggested  as  worthy  of  consideration, 
whether  plaintiff  has  proceeded  most  wisely  in  attaching  his  note 
to  his  second  count,  and  thereby  perhaps  limiting  his  case  to  the 
scope  of  the  first  count.  On  the  other  hand,  it  may  be  that 
defendant  will  likewise  be  concluded  by  the  decision  on  the  issues 
of  law,  and  that  plaintiff  may  have  final  judgment  without  having 
to  try  the  issue  of  fact. 
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CASE  X. 


Doe  et  al.  vs.  Roe. 


ABSumpsit  for  Breach  of  Contract. — Plea,  Bele^se  of 
Damagefi. — Replication,  Fraud,  and  Illegal  Con- 
sideration. 

Statement. — John  Doe  and  James  Poe,  partners  in  trade,  having 
reason  to  believe  that  they  were  about  to  be  sued  by  one  Thomas 
Green,  retained  the  defendant  herein,  an  attomey-at-law,  to  repre- 
sent them  in  the  expected  suit.  Roe  accepted  a  retainer  fee  and 
promised  to  appear  for  Doe  and  ^oe  when  Green's  suit  should 
be  brought  and  to  do  what  should  be  necessary  to  make  the 
proper  defense.  Green  did,  in  fact,  institute  suit  against  the  firm, 
and  the  present  plaintiffs  notified  Roe  of  that  action.  The  latter 
gave  no  attention  to  the  defense  of  his  clients,  and  entered  no 
appearance  in  the  Green  suit,  so  that  Green  obtained  by  default 
a  judgment   for  $i,ooo  against   Doe   and   Poe. 

Not  long  afterward,  John  Doe's  son  David  was  arrested  in 
Chicago,  and  committed  to  prison,  on  a  charge  of  larceny,  which 
aflfair  occasioned  the  elder  Doe  much  concern.  David  Doe  was 
released  within  a  few  days,  and  that  fact  became  known  to  Roe 
before  John  Doe  learned  of  it.  Roe,  fearing  that  he  should  be 
sued  by  Doe  and  Poe  on  account  of  his  negligence  in  the  Green 
case,  went  directly  to  Mr.  Doe  and  proposed  to  secure  the  dis- 
charge of  David  Doe  on  condition  that  Doe  and  Poe  should 
release  all  claim  that  they  had  for  damages  on  account  of  the 
Green  matter. 

John  Doe,  believing  his  son  to  be  still  in  jeopardy,  and  credit- 
ing Roe's  claim  of  great  influence  with  the  public  officers  at  Chi- 
cago, consented  to  execute,  and  to  .procure  his  partner  to  join  in, 
the  release  demanded,  on  the  terms  proposed;  and  such  release 
was  executed  and  delivered  to  Roe  before  John  Doe  learned  of  his 
son's  discharge  from  accusation. 

Doe  and  Poe  bring  this  action  for  damages  sustained  by  them 
through  Roe's  neglect  of  the  Green  case.  Defendant  sets  up  the 
release  in  defense.  Plaintiffs  reply  (i)  Non  est  factum;  (2)  a 
general  averment  of  fraud  and  covin  in  the  procurement  of  the 
release;  and,  (3)  a  more  special  statement  of  the  circumstances 
in  which  the  release  was  given. 


Case  X — Doe  et  uL  vs.  Roe.  155 

Declaration. 

Caption. 

In  the  Bupbeme  Court  of  the  District  of  Columbia 

John  Doe  and  James  Poe^  Partners  Trad-' 
ing  Under  the  Firm  Name  of  Doe  and 
Poe, 

Plaintiflfs, 
vs. 
Richard  B.  Roe^ 

Defendant. 


At  Law, 
No.  23456. 


Commencement. — The  plaintiffs,  John  Doe  and 
James  Poe,  partners  trading  under  the  firm  name  of 
Doe  and  Poe,  by  their  attorney,  George  Gray,  sue  the 
defendants,  Richard  Roe,  for  that. 

Body.  —  Inducement  (a).  —  Whereas  the  said 
defendant  is,  and  at  all  times  hereinafter  stated  and 
mentioned  was,  an  attorney  at  law  and  engaged  in 
the  practice  of  law  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  city  of  Washington,  in 
the  District  of  Columbia ; 

And,  whereas,  heretofore,  to  wit,  on  the  1st  day  of 
May,  in  the  year  1907,  at  the  place  aforesaid,  the  said 
plaintiffs  apprehended  and  expected  that  a  suit  would 
be  brought,  in  the  aforesaid  Supreme  Court  of  the  Dis- 
trict of  Columbia,  against  them  as  partners,  and  in 
respect  of  matters  of  the  business  of  their  partner- 
ship, by  one  Thomas  Green,  for  the  recovery  of  a  cer- 
tain sum  of  money,  to  wit,  one  thousand  dollars,  which 
the  said  Thomas  Green  claimed  and  alleged  to  be  due 
to  him  from  the  said  plaintiffs,  and  which  he  had 
demanded  of  them ; 

And,  whereas,  the  said  plaintiffs,  to  wit,  on  the 
day  and  at  the  place  aforesaid,  at  the  special  instance 
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and  request  of  the  said  defendant,  had  retained  the 
said  defendant,  he  then  and  there  being  and  acting 
as  attorney  as  aforesaid,  as  such  attorney  to  appear 
for  them,  the  said  plaintiffs,  in  the  said  suit,  so  as 
aforesaid  apprehended  and  expected  to  be  brought, 
and  to  defend  the  same  as  their  attorney; 

Consideration  ( 6 ) . — Thereupon,  to  wit,  on  the  day 
and  at  the  place  aforesaid,  in  consideration  of  the 
premises,  and  in  consideration  that  the  said  plaintiffs 
had,  then  and  there,  paid  to  the  said  defendant  the 
sum  of  one  hundred  dollars  and  had  agreed  and  prom- 
ised to  pay  him,  the  said  defendant,  such  further  and 
additional  sum  as  his,  the  said  defendant's  services 
to  be  rendered  in  the  said  suit  should  reasonably  be 
worth, 

Promise  (alleged  under  an  Assumpsit). — He,  the 
said  defendant,  at  the  time  and  place  aforesaid,  under- 
took (assumpsit)  and  then  and  there  faithfully  prom- 
ised the  said  plaintiffs  that  he,  the  said  defendant, 
would  duly,  promptly,  and  sufficiently  appear  for 
them,  the  said  plaintiffs,  and  as  their  attorney  in  the 
said  sruit  when  and  as  soon  as  they,  the  said  plaintiffs, 
should  inform  him,  the  said  defendant,  that  the  said 
suit  had  been  brought,  and  should  request  him,  the 
said  defendant,  so  to  appear,  and  that  he,  the  said 
defendant,  would  thereafter  and  in  due  and  seasonable 
time  file  in  the  said  suit  for  them,  the  said  plaintiffs, 
a  lawful,  proper  and  sufficient  plea,  and  would  there- 
after do  for  them,  the  said  plaintiffs,  as  their  attorney, 
all  the  things  which  might  and  should  be  and  become 
proper  and  necessary  to  be  done  by  their  attorney  in 
and  about  the  due,  proper,  and  skilful  defense  of  the 
said  suit ; 

Averments  of  Fa<'ts  Subsequent  (c). — And  the  said 
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plaintiffs  do  further  say  and  aver  that  thereafter,  to 
wit,  on  the  1st  day  of  June,  in  the  said  year  1907,  at 
the  place  aforesaid,  the  said  Thomas  Green,  herein- 
above mentioned,  did  bring  and  institute,  in  the  said 
Supreme  Court  of  the  District  of  Columbia,  a  certain 
suit  against  the  said  plaintiffs,  wherein  he,  the  said 
Thomas  Green,  claimed  and  sought  to  recover  of  the 
said  plaintiffs,  being  the  defendants  in  the  said  suit 
as  partners,  the  sum  of  one  thousand  dollars  {quae  est 
eadem],  which  said  suit,  so  as  last  aforesaid  brought, 
was  the  same  suit  which  the  said  plaintiffs  had,  as 
aforesaid  and  as  is  hereinbefore  stated,  apprehended 
and  expected  to  be  brought,  and  concerning  which 
they  had  contracted  and  agreed  with  the  said  defend- 
ant in  the  manner  and  upon  the  terms  aforesaid; 

And  the  said  plaintiffs  do  further  say  and  aver  that, 
thereafter,  to  wit,  on  the  said  l^t  day  of  June,  in  the 
said  year,  1907,  and  at  the  place  aforesaid,  they,  the 
said  plaintiffs, 'did  inform  and  notify  the  said  defend- 
ant that  the  said  suit,  being  as  aforesaid,  the  suit  con- 
cerning which  they,  the  said  plaintiffs,  had  so  as  afore- 
said contracted  and  agreed  with  him,  tlie  said  defend- 
ant, had  been  brought  against  them,  the  said  plain- 
tiffs, and  did,  then  and  there,  at  the  time  and  place 
last  above  stated,  request  the  said  defendant  to  appear 
for  them,  the  said  plaintiffs,  and  as  their  attorney, 
in  the  said  suit,  and  to  defend  the  same  for  them,  the 
said  plaintiffs,  and  to  do  for  them,  the  said  plaintiffs, 
and  as  their  attorney,  the  things  which  he,  the  said 
defendant  had,  as  aforesaid,  undertaken  and  promised 
to  do; 

Averment  of  Duty  (d) . — Whereupon,  and  by  reason 
of  the  premises,  it  became  and  was  the  duty  of  the  said 
defendant  to  appear  as  attorney  for  the  said  plaintiffs 
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in  the  said  suit  and  to  do  for  them  and  as  their  attor- 
ney all  the  things  which  were  proper  and  necessary 
for  the  due  defense  thereof; 

Breach  (e). — Nevertheless,  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  did  not, 
nor  would,  when  it  was  his  duty  so  to  do  as  aforesaid, 
appear  in  the  said  suit  as  attorney  for  the  said  plain- 
tiffs, being  therein  defendants,  nor  did  or  would  he, 
when  it  was  his  duty  so  to  do,  file  for  the  said  plain- 
tiffs any  plea  in  the  said  suit  or  do  anything  else  or 
whatever  therein,  but,  on  the  contrary  thereof,  wholly 
omitted  and  neglected  so  to  do; 

Damages  Resulting. — ^And  by  reason  thereof,  and 
by  and  through  the  said  defendant's  want  of  due  and 
proper  care,  attention,  and  diligence  in  that  behalf, 
afterward,  to  wit,  on  the  1st  day  of  October,  in  the 
said  year  1907,  at  the  place  aforesaid,  a  judgment  by 
default  was  entered  in  the  said  suit  against  these 

r 

plaintiffs,  being  therein  as  aforesaid  defendants,  and 
such  proceedings  were  thereupon,  to  wit,  at  the  time 
and  place  aforesaid,  had  in  the  said  suit  that,  then 
and  there,  it  was  considered  and  adjudged  in  and  by 
the  said  court  in  the  said  suit  that  the  said  Thomas 
Green,  plaintiff  as  aforesaid  in  the  said  suit,  should 
recover  against  these  said  plaintiffs,  being  therein 
defendants  as  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  one  thousand  dollars ;  and  the  said  plain- 
tiffs were,  afterward,  to  wit,  on  the  10th  day  of  Octo- 
ber, in  the  said  year  1907,  at  the  place  aforesaid,  by 
reason  of  the  premises,  forced  and  obliged  to  pay,  and 
did  then  and  there  pay,  to  the  said  Thomas  Green,  the 
said  sum  of  money  so  recovered  by  him  as  aforesaid; 
and  also,  by  reason  of  the  premises,  the  said  plaintiffs 
were  put  to  divers  large  costs,  charges,  and  expenses 
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in  and  about  defending  and  endeavoring  to  defend  the 
said  suit,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  to  the  sum  of  two  thousand  dollars; 
and  the  said  plaintiffs,  by  reason  of  the  premises,  have 
lost  and  have  been  wholly  deprived  of  all  means  of 
recovering  the  said  sums  of  money  from  the  said 
Thomas  Green ; 

Conclusion, — Ad  Damnum. — To  the  damage  of  the 
said  plaintiffs  in  the  sum  of  two  thousand  dollars ; 

Production  of  Suit. — ^And,  therefore,  they  bring 
their  suit ; 

Claim. — ^And  the  said  plaintiffs  claim  on  account 
thereof  the  said  sum  of  two  thousand  dollars,  with 
interest  thereon  from  the  aforesaid  1st  day  of  October 
in  the  year  1907  (/),  together  with  the  costs  of  this 
suit. 

George  Gray, 
Attorney  for  the  Plaintiffs. 

(a).  The  various  matters  of  inducement,  that  is,  those  ante- 
cedent facts  which  created  the  defendant's  duty  and  made  his  breach 
of  contract  an  injury  to  the  plaintiffs,  are  stated  by  way  of  recital, 
a  form  of  statement  which  continues  until  the  averment  of  the 
contract  is  reached:    See  note  d  to  Case  IX,  supra. 

(6).  The  contract,  including  the  promise  sued  upon,  may  be 
deemed  to  be  within  the  cause  of  action,  and  not  properly  matter  of 
inducement.  It  is  certainly  better  in  point  of  form,  and  perhaps 
safer,  to  state  the  contract  by  positive  averment,  changing  at  this 
point  from  the  recital  and  marking  the  transition  by  some  word 
appropriate  for  that  purpose. 

The  consideration,  being  an  essential  part  of  the  contract  sued 
upon,  must  be  stated,  so  that  it  shall  appear  that  the  contract  was 
valid  and  one  for  the  breach  of  which  damages  may  be  demanded: 
Note  c  to  Case  VIII ;  note  /  to  Case  IX. 

In  respect,  however,  of  attorneys,  it  is  laid  down  that  a  general 
averment  that  a  defendant  was  an  attorney  and  was  retained  as 
such  is  sufficient  without  stating  any  consideration:  2  Chitty  PL, 
372,  note  r. 

(c).    Where,  by  the  terms  or  from  the  nature  of  the  contract 
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as  stated,  subsequent  facts  must  occur  in  order  to  complete  and 
fix  defendant's  duty,  the  declaration  must  aver  such  facts,  so  that  it 
may  appear  on  the  face  of  that  pleading  that  the  defendant  was 
under  the  complete  obligations  of  the  contract  when  he  com- 
mitted the  breach  complained  of.  Thus,  where,  in  order  to  fix 
the  defendant,  some  request  must  be  made  or  some  notice  given, 
it  must  be  shown  that  those  things  were  done:  Note  /  to  Case 
VIII;  note  b  to  Case  II.  So  here,  the  declaration  shows  the  bring- 
ing of  suit  by  Green  and  notice  thereof  given  to  the  present  defend- 
ant, those  facts  being  requisite  to  complete  his  obligation  to  appear 
for  and  defend  the  plaintiffs. 

(d).  It  is  generally,  if  not  always,  unnecessary  to  allege  a 
duty  existing  or  cast  upon  the  defendant,  that  being  a  mere 
conclusion  of  law  which  follows,  if  it  follows  at  all,  from  the 
facts  stated  which  create  the  duty,  Lord  Campbell  goes  so  far 
as  to  say  that,  "the  allegation  of  duty  in  a  declaration  is  in  all 
cases  immaterial  and  ought  never  to  be  introduced;  for  if  the  par- 
ticular facts  set  forth  raise  the  duty,  the  allegation  is  unnecessary; 
and  if  they  do  not,  it  will  be  unavailing.  If  the  particular  facts 
stated  in  the  declaration  do  not  raise  the  duty,  it  cannot  be  estab- 
lished by  other  facts  not  stated.  The  declaration,  therefore,  must 
stand  or  fall  by  the  facts  stated :"  Seymour  vs.  Maddox,  16  Q.  B., 
331 ;  Addison  on  Torts,  sec.  1338. 

At  the  same  time,  it  is  more  or  less  usual,  particularly  in  actions 
on  account  of  negligence,  to  suggest  that  the  defendant  became 
charged  with  some  partiailar  duty  where  such  duty  results  from 
some  relationship  shown  between  the  parties  or  otherwise  arises 
upon  the  state  of  facts  shown.  And  Mr.  Chitty  says,  speaking 
of  assumpsit  against  attorneys,  that  **h  is  generally  proper,  at 
least  in  one  count,  to  declare  generally  on  the  duty:"  2  Chitty 
PI.,  372.  This  is,  as  he  observes,  advisable  where  the  dereliction  of 
the  defendant  is  in  respect  of  some  particular  act,  in  which  case 
it  is  well  to  point  out  by  specific  allegation  that  it  was  defendant's 
duty  to  perform  that  particular  act,  as,  in  this  case,  to  enter  appear- 
ance for  plaintiffs. 

See  also  forms  in  case  against  attorneys,  in  which  occur  aver- 
ments of  duty:  2  Chitty  PL,  668  et  seq.;  and  in  case  against  car- 
riers, alleging  the  duty  to  carry  the  plaintiff  safely  as  arising  from 
the  previously  stated  relationship  of  carrier  and  passenger:  a  Chitty 
PL,  647  et  seq. 

(e).  The  breach,  which  constitutes  the  grievance  of  the  plain- 
tiffs, is  introduced  by  a  conjunction  of  strongly  adversative  effect 
to  mark  the  opposition  between  the  defendant's  duty  as  before  dem- 
onstrated and  his  actual  conduct:   Note  d  to  Case  IX,  supra. 
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(/).  Whether  interest  is  recoverable  in  an  action  of  this  char- 
acter may  not  be  altogether  clear.  In  cases  of  tort  generally, 
interest  is  not  allowable,  eo  nomine,  although  it  seems  to  be  set* 
tied  as  the  modem  rule  that  the  jury,  in  assessing  damages,  "should 
take  into  account  the  lapse  of  time  and  put  the  plaintiff  in  as 
good  position  in  reference  to  the  injury  as  if  the  damages  resulting 
from  it  had  been  paid  immediately:"  Ainsworth  vs.  Lakin,  i8o 
Mass.,  397;  Cooley  on  Torts  (Students'  Ed.),  129.  And  for  torts 
causing  injuries  to  property,  the  jury  may  allow  interest:  Cooley, 
128.  The  present  action  is,  of  course,  in  modem  law,  ex  con- 
tractu; but  assumpsit  was  originally  ex  delicto:  Note  e  to  Case 
VIII;  and  there  may  be  doubt  as  to  the  right  to  claim  interest 
upon  the  particular  facts  alleged.  However,  the  wise  pleader  gives 
himself  the  benefit  of  the  doubt  and  claims  all  that  there  is  an> 
possibility  of  obtaining. 

PIm     Release. 

Caption. — Ut  supra. 

Commencement. — Appearance. — Now  comes  Rich- 
ard Roe,  defendant  in  the  above-entitled  cause,  by  his 
attorney,  Thomas  Green,  and  for  a  plea  to  the  declara- 
tion herein  filed  by  the  plaintiffs,  says : 

Actio  non. — That  the  said  plaintiffs,  their  said 
action  against  him,  the  said  defendant,  ought  not  to 
have  or  maintain  because  he,  the  said  defendant,  says : 

Body. — That  after  the  making  of  the  said  supposed 
promise  in  the  said  declaration  mentioned  and  alleged 
to  have  been  made  by  this  defendant,  and  after  the 
said  supposed  breach  thereof  alleged  in  the  said  decla- 
ration, and  before  the  commencement  of  this  action, 
to  wit,  on  the  first  day  of  November,  1907,  at  the  Dis- 
trict of  Columbia,  tfie  said  plaintiffs,  by  their  certain 
deed  of  release,  then  and  there  by  them  made,  sealed 
and  delivered  to  the  said  defendant,  and  bearing  date 
of  the  day  and  year  aforesaid, 

Profert  in  curiam, — Which  said  deed  of  release  is 

now  here  shown  to  the  court,  the  date  whereof  is  the 

date  and  year  aforesaid, 
12 
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did  remise  and  release  unto  the  said  defendant,  his 
heirs,  executors,  and  administrators,  the  said  promise 
in  the  said  declaration  mentioned  and  alleged,  and  all 
damages,  claims,  debts,  causes  of  action,  and  demands 
whatsoever,  which  had  then  accrued,  or  might  or 
should  thereafter  accrue,  to  the  said  plaintiffs,  or 
which  they  might  assert,  against  the  said  defendant 
on  account,  or  by  reason,  of  the  said  promise,  or  on 
account  or  by  reason  of  the  said  supposed  breach  of 
the  said  promise  by  the  said  defendant,  which  is  in 
the  said  declaration  alleged  and  charged,  as  by  the 
said  deed  of  release  will  more  fully  appear. 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify. 

Thomas  Green,     * 
Attorney  for  the  Defendant 

Replications  to  Foregoing  Plea. 
1.  Non  est  Factum. 

Commencement. — ^And  the  said  plaintiffs,  for  a 
replication  to  the  said  plea  herein  by  the  said  defend- 
ant pleaded  say, 

PrecJudi  non. — That  they,  the  said  plaintiffs,  by 
reason  of  anything  in  the  said  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining  their  afore- 
said action  against  the  said  defendant,  because  they 

Hay  that, 

jjopy. — The  said  supposed  writing  of  release,  in  the 
Ha  id  plea  mentioned,  was  not,  nor  is,  the  deed  of  them, 
the  said  plaintiffs. 

C()N(n.tisi<)N. — And  this  the  said  plaintiffs  pray 
may  he  inquired  of  by  the  country  {g). 
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2.  Fraud  in  the  Procurement  (h). 

Commencement. — ^And  for  a  further  and  additional 
replication  to  the  said  plea  by  the  said  defendant 
herein  pleaded,  the  said  plaintiffs. 

Leave  of  Court  (i). — By  leave  of  the  court  in  this 
behalf  first  specially  had  and  obtained,  say 

Precludi  non. — That,  by  reason  of  anything  in  the 
said  plea  alleged,  they,  the  said  plaintiffs,  ought  not 
to  be  barred  from  having  and  maintaining  their  afore- 
said action  against  the  said  defendant,  because  they, 
the  said  plaintiffs,  say 

Body. — That  the  said  supposed  writing  of  release  in 
the  said  plea  mentioned  was  had  and  obtained  of 
them,  the  said  plaintiffs,  by  the  fraud,  covin,  circum- 
vention, and  misrepresentation  of  the  said  defend- 
ant (;); 

Conclusion. — Wherefore,  they,  the  said  plaintiffs, 
say  that  the  said  supposed  writing  in  the  said  plea 
mentioned  is  void  in  law ; 

Verification. — And  this  the  said  plaintiffs  are 
ready  to  verify,  etc. 

3.  Fraud  and  Illegality  Stated  Specifically  (fc). 

Commencement. — ^And  for  a  further  and  additional 
replication  to  the  said  plea  by  the  said  defendant 
herein  pleaded,  the  said  plaintiffs. 

Leave  of  Court. — By  leave  of  the  court  in  this  behalf 
first  specifically  had  and  obtained,  say, 

Precludi  non. — That  by  reason  of  anything  in  the 
said  plea  alleged,  they,  the  said  plaintiffs,  ought  not 
to  be  barred  from  having  and  maintaining  their  afore- 
said action  against  the  said  defendant,  because  they, 
the  said  plaintiffs,  say, 
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Body. — That  the  said  supposed  writing  of  release,  in 
the  said  plea  mentioned,  was  had  and  obtained  of  the 
said  plaintiffs  by  the  fraud,  covin,  circumvention,  and 
misrepresentation  of  the  said  defendant,  in  this,  that 
is  to  say,  that. 

Inducement. — ^Whereas,  heretofore,  to  wit,  on  the 
10th  day  of  October,  in  the  year  1907,  being  a  day 
prior  to  the  day  in  the  said  plea  mentioned,  at  the  city 
of  Chicago,  in  the  state  of  Illinois,  one  David  Doe,  being 
the  son  of  John  Doe,  one  of  the  said  plaintiffs,  had 
been  arrested  on  a  charge  and  accusation  of  larceny, 
and  committed  to  a  certain  jail  at  the  place  aforesaid 
and  therein  detained  to  answer  the  said  charge  and 
to  be  dealt  with  according  to  law  for  the  said  sup- 
posed offense,  and, 

Whereas  the  said  John  Doe  had  been  informed  of 
the  said  facts  last  above  recited  and  had  been  and  was 
thereafter,  to  wit,  on  the  said  1st  day  of  November,  in 
the  year  1907,  being  the  day  in  the  said  plea  men- 
tioned, at  the  District  of  Columbia,  greatly  concerned 
and  distressed  on  account  thereof,  and  greatly  anxious 
and  desirous  to  procure  the  discharge  of  the  said 
David  Doe  from  the  imprisonment  and  accusation 
aforesaid ;  and, 

Whereas,  on  a  certain  day,  to  wit,  on  the  31st  day  of 
October,  in  the  year  1907,  being  a  day  subsequent 
to  the  said  arrest  and  commitment  of  the  said  David 
Doe,  and  before  the  day  in  the  said  plea  mentioned, 
the  said  David  Doe  had  been  duly  and  fully  discharged 
and  released  from  the  aforesaid  imprisonment  and 
accusation,  and  had  been,  and  was  thereafter,  suffered 
to  go  at  large  and  free  from  the  said  or  any  other  accu- 
sation, which  fact  was,  on  the  said  day  in  the  said  plea 
mentioned  and  for  some  time,  to  wit,  three  days,  there- 
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after,  not  known  to  the  said  plaintiff,  who,  until  the 
said  day  and  for  the  said  space  of  three  days  there- 
after, continued  to  believe  that  the  said  David  Doe 
was  still  imprisoned  for  the  cause  aforesaid ;  and, 

Whereas,  the  said  defendant,  on  the  said  day  in  the 
said  plea  mentioned,  had  been  informed  of  the  afore- 
said arrest  and  imprisonment  of  the  said  David  Doe, 
and  of  the  cause  thereof,  and  of  the  said  John  Doe's 
said  concern,  distress,  and  anxiety  on  account  of  the 
said  facts,  and  had  also  been  informed,  and  then  and 
there,  to  wit,  on  the  said  last  mentioned  day  and  at 
the  said  District  of  Columbia,  well  knew,  that  the 
said  David  Doe  had  been  discharged  and  released  as 
aforesaid,  and  knew  also  that  the  said  plaintiff,  John 
Doe,  was  not  informed  of  the  said  discharge  and 
.release  of  the  said  David  Doe,  but  was  still  greatly 
concerned,  anxious,  and  distressed  on  account  thereof 
as  aforesaid ; 

Averment  of  Fraud  and  Illegality, — Thereupon,  to 
wit,  on  the  said  1st  day  of  November,  in  the  year.  1907, 
being  the  day  in  the  said  plea  mentioned,  at  the  Dis- 
trict of  Columbia  aforesaid,  the  said  defendant  did 
falsely,  fraudulently  and  deceitfully,  and  with  the 
intent  to  deceive  and  defraud  the  said  plaintiffs,  repre- 
sent, and  declare  to  the  said  plaintiff,  John  Doe,  that 
he,  the  said  defendant,  was  able,  by  the  use  and  exer- 
cise of  personal  solicitation  and  entreaty  with  certain 
public  officers  at  the  said  city  of  Chicago,  and  by 
means  of  certain  great  influence  and  means  of  per- 
suasion with  the  said  officers,  which  he,  the  said 
defendant,  represented  that  he  possessed,  and  by 
means  of  certain  great  friendship  which,  as  the  said 
defendant  represented,  the  said  officers  had  and  felt 
for  him,  the  said  defendant,  and  by 'other  improper, 
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unlawful,  and  corrupt  means,  to  procure  the  said 
David  Doe  to  be  released  from  the  imprisonment  afore- 
said, then  by  the  said  John  Doe  supposed  to  be  still 
continuing,  and  to  be  discharged  from  the  accusa- 
tion aforesaid ;  and  the  said  defendant  did  thereupon, 
to  wit,  at  the  time  and  place  aforesaid,  offer  and  pro- 
pose and  promise  that  he,  the  said  defendant,  would 
use  and  exercise  the  said  ability,  influence,  solicita- 
tion, and  other  means  aforesaid,  by  him  ajs  aforesaid 
represented  to  be  within  his  power,  to  procure  the 
said  David  Doe  to  be  released  and  discharged  from 
the  imprisonment  and  accusation  aforesaid,  and  would 
undertake  and  agree,  by  the  use  of  the  said  means,  to 
procure  the  said  David  Doe  to  be  so  released  and  dis- 
charged,  upon  condition  and  in  consideration  that  the 
said  plaintiffs  would  release  him,  the  said  defendant, 
from  any  and  all  claims  and  demands  which  they,  the 
said  plaintiffs,  had  or  might  have  against  him,  the 
said  defendant,  by  reason  and  on  account  of  the  griev- 
ances mentioned  and  complained  of  in  the  declaration 
herein  filed  by  the  said  plaintiffs; 

Scienter. — He,  the  said  defendant,  then  and  there, 
well  knowing  that  the  said  David  Doe  had  been  there- 
tofore, to  wit,  on  the  said  31st  day  of  October,  in  the 
year  1907,  released  and  discharged  from  the  imprison- 
ment and  accusation  aforesaid,  and  was  then,  to  wit, 
at  the  said  time  of  the  making  by  the  said  defendant 
of  the  false  and  fraudulent  representations  and  prom- 
ise aforesaid,  at  liberty  and  free  of  any  accusation  of 
crime;  and  well  knowing  also  that  the  said  plaintiff, 
John  Doe,  was  not  informed  of  the  said  release  and 
discharge  of  the  said  David  Doe,  but  was  still,  at  the 
time  last  aforesaid,  greatly  concerned,  anxious,  and 
distressed  by  reason  of  his,  the  said  plaintiff's,  con- 
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tinuing  belief  that  the  said  David .  Doe  was  yet 
imprisoned  as  aforesaid ; 

Further  Averment. — Whereupon,  to  wit,  on  the  said 
1st  day  of  November,  in  the  year  1907,  at  the  place 
aforesaid,  the  said  plaintiff,  John  Doe,  crediting  the 
said  false  and  fraudulent  representations  of  the  said 
defendant,  and  being  deceived,  induced,  and  per- 
suaded thereby,  and  believing,  as  aforesaid,  that  the 
said  David  Doe  was  then  yet  in  need  of  such  aid  and 
benefit  as  the  said  defendant  offered  and  undertook 
to  afford  in  the  behalf  of  him,  the  said  David  Doe, 
and  that  the  said  David  Doe  could  and  w^ould  be  aided 
and  benefited  by  the  said  defendant,  by  the  means  and 
in  the  manner  aforesaid,  did  agree  for  himself,  the 
said  plaintiff,  John  Doe,  to  give  to  the  said  defend- 
ant such  a  release  as  was  demanded  by  the  said 
defendant  in  consideration  of  his,  the  said  defend- 
ant's, undertaking  and  agreement  aforesaid,  and  did 
solicit  and  procure  the  said  other  plaintiff,  James  Poe, 
to  execute,  and  to  join  with  him,  the  said  John  Doo, 
in  executing,  sealing,  and  delivering  such  release; 

Whereupon,  to  wit,  on  the  day  and  at  the  place 
last  aforesaid,  the  said  plaintiffs  did  execute,  seal, 
and  deliver  to  the  said  defendant,  a  supposed  writing 
of  release,  whereby  they,  the  said  plaintiffs,  professed 
to  release  and  discharge  the  said  defendant  from  all 
claims  and  demands  of  the  said  plaintiffs  against  the 
said  defendant  on  account  of  the  grievances  mentioned 
and  complained  of  in  the  said  declaration  by  the  said 
plaintiffs  filed  in  this  suit,  the  said  plaintiff,  John 
Doe,  being  therein  and  thereto  moved  and  persuaded 
solely  by  the  said  false  and  fraudulent  representations 
and  undertakings  made  as  herein  aforesaid  by  the 
said  defendant,  and  by  no  other  consideration  what- 
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ever,  and  the  said  plaintiff,  James  Poe,  being  therein 
and  thereto  moved  and  persuaded  solely  by  the  solici- 
tation and  procurement  of  the  said  plaintiff,  John 
Doe,  as  aforesaid,  and  by  no  other  consideration  what- 
ever, the  said  James  Poe  having  been  informed  of  the 
aforesaid  imprisonment  and  accusation  of  the  said 
David  Doe,  and  not  having  then,  to  wit,  on  the  day 
last  aforesaid,  been  informed  of  the  release  and  dis- 
charge of  the  said  David  Doe,  as  aforesaid,  and  having 
been  informed  of  the  said  false  and  fraudulent  rep- 
resentations made  as  aforesaid  by  the  said  defendant, 
and  crediting  the  same,  and  believing  that  the  said 
David  Doe  was  then  in  need  of,  and  would  be  aided 
by,  the  assistance  which  the  said  defendant,  as  afore- 
said, undertook  and  promised  to  afford  (l) ; 

Quae  est  eadcm. — Which  said  supposed  writing  of 
release,  made  in  the  circumstances,  on  the  occasion, 
and  for  the  reasons  and  considerations  hereinabove 
stated,  was  and  is  the  same  supposed  writing  of 
release  whereof  mention  is  made  in  the  said  plea  of  the 
said  defendant,  and  none  other ; 

(6) .  Absque  Hoc  (m)  .r— Without  this,  that  the  said 
supposed  writing  of  release  in  the  said  plea  men- 
tioned, and  now  brought  into  court  here,  was  made 
or  sealed  or  delivered  for  any  other  reason  or  con- 
sideration whatsoever,  or  upon  any  other  occasion, 
than  such  reason,  consideration,  and  occasion,  as  are 
herein  above  stated ; 

Conclusion. — ^And  so  the  said  plaintiffs  say  that 
the  said  supposed  writing  of  release,  so  made  and 
given  by  them,  for  the  cause  aforesaid,  is  void  in  law; 

Verification. — ^And  this  the  said  plaintiffs  are  ready 
to  verify,  etc. 

George  Gray, 
Attorney  for  Plaintiffs. 
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(g)-    By  Code  D.  C,  sec.  IS34,  >t  is  provided: 

'^No  plea  of  non  est  factum  shall  be  received  unless  it  be  verified 
by  the  oath  of  the  party  tendering  the  same,  or  unless  the  defend- 
ant, being  heir,  executor,  or  administrator,  of  the  person  alleged 
to  have  made  the  deed,  obtain  leave  of  the  court,  upon  just  cause 
shown,  to  put  in   such  plea  without  verification." 

Before  the  Code  an  oath  in  support  of  this*  plea  was  necessary 
in  virtue  of  a  Maryland  statute  passed  in  1785  (Evans'  Practice. 
156)1  which  statute  was  similar  to  those  in  force  in  many  or 
most  of  the  states. 

The  form  of  the  affidavit  in  support  of  this  plea  is  thus : 

"John  Doe,  one  of  the  plaintiffs  in  this  action,  makes  oath  and 
says  that  the  foregoing  plea  hereunto  annexed  is  true  in  sub- 
stance  and   in   fact." 

By  Rule  41  of  the  Supreme  Court  of  this  District  it  is  provided: 

"Proof  of  the  signing  or  endorsing  of  any  instrument  of  writ- 
ing upon  which  recovery  is  sought  in  any  action  at  law,  or  which 
is  pleaded  by  way  of  set-off,  shall  not  be  required  where  the  fact 
of  such  signing  or  endorsing  is  alleged  in  the  declaration  or  plea 
of  set-off,  and  where  such  instrument  or  a  copy  thereof  is  filed 
therewith;  unless  the  fact  of  such  signing  or  endorsing  be  denied 
by  affidavit  of  the  defendant  filed  with  his  plea,  or  by  affidavit  of 
the  plaintiff  filed  with  his  replication  to  the  plea  of  set-off,  as  the 
case  may  be." 

In  some  states  a  plea  of  non  est  factum  is  demurrable  if  not 
supported  by  the  required  oath:  Bell  vs.  Vicksburg,  23  How.,  443; 
but  in  the  Federal  courts,  the  omission  of  the  oath  is  not  ground 
of  demurrer  but  only  for  a  motion  that  the  plea  be  not  received: 
Bank  vs.  Slocomb,  14  Peters,  60. 

For  cases  in  whicA  non  est  factum  is  an  available  plea,  see 
note  /  to  Case  IT,  supra. 

(h).  This  form  of  a  plea  of  fraud  and  covin,  and  also  the  next, 
which  is  much  more  particular,  are  found  at  3  Chitty  PI.,  963,  with 
the  advice  that  the  two  be  combined. 

This  advice  proceeds  upon  one  of  the  general  considerations 
which  make  it  desirable  for  a  party  to  plead  the  same  matter 
in  two  or  more  forms,  and  which  have  led  to  the  relaxation  of  the 
rule  against  duplicity  in  the  way  of  permitting  plural  counts  upon 
the  same  cause  of  action,  of  the  leave  granted  by  the  Stat.  4  and  5 
Anne  to  plead  a  plurality  of  pleas,  and  of  the  authority  granted 
by  Rule  29  to  give  leave  to  file  two  or  more  replications. 

The  particular  considerations  applicable  to  the  situation  of  the 
present  plaintiffs  are,  (i)  that  it  is  uncertain  under  what  form 
of  pleading,  if  any,  their  reply  to  the  plea  of  release  is  available; 
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and,  (2)  that  if  fraud  and  covin  is  the  proper  form,  it  is  uncertain 
how  far  the  court  will  require  them  to  go  in  particularizing  the 
fraud  and  covin  upon  which  they  rely. 

In  accordance  with  the  former  consideration,  plaintiffs  have 
pleaded  non  est  factum;  but,  since  it  is  extremely  doubtful  whether 
fraud  in  the  procurement  of  the  release  may  be  shown  under  that 
plea — if,  indeed,  it  i^  not  settled  to  the  contrary — ^they  desire  to 
set  up  the  fraud  and  covin  and  as  an  independent  reply,  under 
which  they  may  show  the  facts  if  the  court  should  hold  the  facts 
not  to  be  competent  under  the  first  plea.  So  in  Collins  vs.  Blan- 
tem,  Case  II,  supra,  non  est  factum  is  pleaded  with  a  special 
plea  of  illegal  consideration. 

The  reason  for  pleading  the  fraud  and  covin  in  two  forms 
is  to  enable  plaintiffs  to  take  advantage  of  the  generality  of  the 
general  averment  of  fraud  and  covin,  if  the  court  shall  hold  that 
replication  sufficient,  and,  at  the  same  time  to  have  a  more  particular 
showing  of  fraud  and  covin  if  the  court  shall  hold  that  the  spe- 
cific facts  constituting  fraud  and  covin  must  be  set  out.  In  the 
former  contingency,  which  is  possible  in  some,  perhaps  all,  courts, 
plaintiffs  can  show  any  kind  of  fraud  and  covin  of  which  they 
have  evidence.  If  the  court  adopts  a  more  stringent  view,  plain- 
tiffs will  fall  back  upon  their  third  replication,  and  will  be  lim- 
ited to  the  particular  facts  therein  alleged. 

The  obvious  tactical  advantage  of  proceeding  under  the  broad 
allegation  of  fraud  and  covin  in  the  abstract,  and  the  possibility  that 
the  particular  court  may  insist  upon  a  more  limited  and  concrete 
showing  of  fraud  and  covin,  are  the  considerations  which  underly 
Mr.  Chitty's  advice  to  combine  the  two. 

As  to  the  sufficiency  of  these  replications  in  form  and  in  respect 
of  their  availability  in  this  action,  see  the  notes  which  follow. 

Especially  must  the  student  not  consider  the  fact  that  these  repli- 
cations are  filed  an  intimation  of  the  editor's  opinion  that  all  or 
any  of  them  are  proper  replies  to  the  plea  of  release:  See  note  k, 
infra. 

(0.  Plural  replications,  and  the  authority  for  allowing  them,  arc 
the  subject  of  note  dd  to  Case  IX,  supra.  Observe  that  here  all 
three  replications  go  to  the  same  plea. 

(/).  The  extreme  generality,  amounting  to  vagueness,  of  this 
plea  will  be  remarked.  If  the  court  will  hold  it  sufficiently  cer- 
tain plaintiffs  will  be  at  liberty  to  show  anything  in  the  way  of 
fraud  which  they  have.  In  Rockwell  vs.  Traction  Co.,  reported 
in  25  App.  D.  C,  98,  a  replication  in  this  form  was  demurred  to 
in  the  trial  court,  on  the  ground  that  it  did  not  set  forth  in  sufficient 
detail  the  facts  relied  upon  as  constituting  fraud  and  covin.     The 
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demurrer  was  overruled  and  the  questions  thereby  raised  seem 
not  to  have  been  urged  on  appeal. 

{k).  This  replication  seems  sufficiently  precise  and  certain  to 
entitle  plaintiffs  to  prove  the  facts  therein  alleged,  if  those  facts  are 
available  to.  impeach  the  release  set  up  in  the  plea.  As  to  that 
there  may  be  some  question,  and  on  that  account  a  demurrer  is 
taken  below  to  the  replication. 

Although  Mr.  Chitty,  in  his  third  volume,  gives  these  two 
forms  of  pleas  of  fraud  and  covin  to  be  used  against  sealed  instru- 
ments sued  upon,  and  states  in  vol.  i,  p.  483,  that  fraud  in  obtaining 
the  deed  may  be  shown  to  avoid  it  under  non  est  factum,  the  older 
authorities  were  clearly  to  the  effect  that  a  deed  could  not  be 
avoided  at  law  upon  the  ground  of  fraud  in  the  procurement 
thereof:  See  notes  to  i  Chitty  PI.,  483.  And,  upon  Mr.  Chitty's 
advice,  hereinbefore  mentioned,  to  use  the  two  pleas  of  fraud  and 
covin  in  defense  to  an  action  on  a  deed,  the  American  editor, 
Mr.    Perkins,    comments : 

'This  precedent,  as  has  been  well  remarked,  is  not  only  unsup- 
ported by  any  authority,  but  it  is  not  found  in  any  other  book  of 
entries.  The  cases  in  the  note  by  no  means  warrant  the  con- 
clusion attempted  to  be  drawn  from  them.  In  a  court  of  law,  fraud 
may  be  given  in  evidence  to  vacate  a  deed  on  a  plea  of  non  est 
factum;  but  it  must  be  such  fraud  as  relates  to  the  execution  of 
the  instrument — as  if  it  be  misread  to  the  party,  or  his  signature  be 
obtained  to  an  instrument  he  did  not  intend  to  sign:  Taylor  vs. 
King,  6  Munford,  358;  Durr  vs,  Munsell,.  13  Johns.,  430 j  Franchot 
vs.  Leach,  5  Cowen,  506.  Therefore,  if  a  defendant  plead  that  he 
was  induced  to  give  a  bond  by  fraudulent  misrepresentation,  the 
plea  will  be  bad  upon  demurrer:  Durr  vs.  Munsell,  supra;  Wjrthe 
vs.  Macklin,  2  Randall,  426." 

The  same  note  states,  however,  that  such  a  plea  would  be  good 
in  Pennsylvania,  for  reasons  peculiar  to  the  practice  in  that  state, 
and  stated  in  Stubbs  vs.  King,  14    Serg.  &  R.,  208. 

Hartshorn  vs.  Day,  19  How.,  211,  asserts  the  rule  stated  in  the 
American  note  above  quoted;  and  so  is  George  vs,  Tate,  102  U.  S., 
570;  and  see  notes  to  Collins  vs.  Blantern,  i  Sm.  L.  C,  715,  738. 

In  Lyons  vs.  Allen,  11  App.  D.  C,  543,  however,  it  is  held 
that  a  release  may  be  shown  to  be  void  in  an  action  at  law  by 
proof  of  fraudulent  misrepresentation  in  the  procurement  thereof, 
provided  the  releasor  shall  have  returned  the  money  paid  as  a  con- 
sideration for  the  release.  In  R.  R.  Co.  vs.  Howard,  14  App.  D.  C, 
262;  S.  C,  affirmed,  178  U.  S.,  153;  it  was  held  that  a  release 
may  be  repudiated  if  the  money  is  returned  during  the  trial  of 
the  case;  and  Rockwell  vs.  Traction  Co.,  25  App.  D.  C,  98,   112, 


172  Case  X — Doe  et  al.  vs.  Roe. 

is  to  like  effect;  though  in  the  last  two  cases  the  circumstance3 
may  have  been  considered  as  constituting  fraud  in  the  execution 
of  the  documents  rather  than  as  amounting  to  fraudulent  pro- 
curement. Compare  note  /  to  Case  II  on  the  plea  of  non  est 
factum. 

(/).  Although  this  replication  proceeds  wholly,  so  far  as  the 
conscious  intent  of  the  pleader  goes,  upon  the  theory  that  the 
fraudulent  representations  made  by  Roe  avoided  the  deed  of  release ; 
and  although  it  is  doubtful  whether  the  matter  in  the  mind  of  the 
draughtsman  is  available  in  reply  to  the  plea  of  release,  another 
and  incidental  element  may  be  detected  in  the  transaction  as 
stated,  which  may  be  more  material  to  the  validity  of  the  release 
than  that  in  principal  contemplation  of  the  replication. 

Roe's  agreement  was  to  procure  the  discharge  of  young  Doe 
by  the  exercise  of  his  personal  influence  with  the  Chicago  officers 
concerned  in  the  prosecution  of  crimes;  and  this  undertaking  of 
Roe's  is  stated  as  the  consideration  upon  which  deed  of  release  was 
executed.  While  plaintiffs'  attorney,  in  drawing  this  replication, 
manifestly  conceives  the  fraud  practiced  upon  his  clients  as  the 
substantial  ground  for  avoiding  the  release,  a  safer  ground  would 
seem  to  be  the  illegality  of  the  transaction  as  involving,  by  its 
terms,  the  use  of  corrupt  influences  upon  public  officers. 

Whether,  in  view  of  the  fact  that  the  pleader  has  not  distinctly 
or  consciously  put  himself  upon  this  ground,  the  point  could  be 
properly  urged  and  the  replication  sustained  in  the  double  aspect 
of  stating  both  grounds  of  avoidance  against  the  release,  may  be 
a  question  for  consideration.  If  that  question  be  answered  affirm- 
atively, then  it  is  to  be  considered  how  far  an  undertaking  to  pro- 
cure the  discontinuance  of  a  criminal  prosecution  by  the  exercise 
of  personal  influence  upon  public  officers  is  a  valid  or  invalid 
consideration.  On  this  point,  consult  Mashall  vs.  R.  R.  Co.,  i6 
How.,  314;  Meguire  vs.  Corwine,  loi  U.  S.,  iii;  Oscanyan  vs. 
Arms  Co.,  103  U.  S.,  274;  Weed  vs.  Black,  2  MacA.,  268;  Trist  vs. 
Child,  21  Wall.,  441 ;  Stanton  vs.  Embrey,  93  U.  S.,  557 ;  Tool  Co. 
vs.  Norris,  2  Wall.,  45;  Owens  vs.  Wilkinson,  20  App.  D.  C,  51; 
and  Collins  vs.  Blantern,  Case  II,  supra,  may  be  found  to  have 
some  relevancy. 

(wf).  In  view  of  the  considerations  suggested  in  note  //  to 
Case  IX,  this  special  traverse  is  not  actually  necessary  and  would 
I'.ardly  be  used  in  present  practice.  At  the  same  time,  Collins  vs. 
Blantern  seems  sufficient  authority  for  this  form  of  pleading,  which 
is  perhaps  the  only  form  that  is,  in  technical   strictness,  proper. 
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Rejiolnder  aod  Demnrrer* 

Bejoindeb.  —  Joinder  in  Issue.  —  The  defendant 
joins  issue  npon  the  first  of  the  replications  filed  by 
the  plaintiffs. 

Demubbeb. — And  the  defendant  says  that  the  sec- 
ond and  the  third  of  the  said  replications  are,  and  each 
of  them  is,  bad  in  substance. 

Thomas  Gbeen, 
Attorney  for  Defendant. 

Note:  Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these: 

1.  That  the  second  replication  is  insufficient  in  that 
it  is  lacking  in  certainty,  precision,  and  particularity, 
and  that  it  avers  a  mere  conclusion  of  law  (n). 

2.  That  both  the  second  and  third  replications  are 
bad  in  that  they  undertake  to  avoid  a  sealed  instru- 
ment by  averment  of  fraud  in  the  procurement 
thereof  (n). 

3.  That  the  second  and  third  replications  are  bad 
in  that  they  undertake  to  deny  the  validity  of  the 
release  pleaded  in  the  plea  without  first  craving  and 
obtaining  oyer  of  such  release  ( o ) . 

4.  That  upon  the  whole  record  the  defendant  is 
entitled  to  judgment  because  it  does  not  appear,  either 
by  the  declaration  or  otherwise,  that  the  plaintiffs 
had  any  valid  or  sufficient  defense  to  the  action 
alleged  to  have  been  brought  by  Thomas  Green,  or 
that  a  judgment  against  them  in  that  case  could  have 
been  prevented  had  the  defendant  herein  appeared 
for  them  and  defended  them  (p). 
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(n).  These  grounds  of  demurrer  are  the  subjects  of  notes  ;,  k, 
and  I,  supra, 

((?).  This  assignment  proceeds  upon  the  assumption  that  a  party 
must  crave  oyer  of  a  deed  before  he  can  plead  to  it.  And,  for 
certain  purposes  of  pleading,  the  deed  alleged  by  the  adversary 
party  must  be  so  drawn  upon  the  record;  as  where  the  defense 
to  a  bond  is  that  the  conditions  have  been  performed:  i  Chitty 
P^i  433;  or  if  the  defense  be  founded  upon  objection  to  the  form 
of  the  bond,  or  if  the  form  and  effect  of  the  obligation  be  untruly 
stated  on  the  other  side:  i  Chitty  PL,  431;  and  in  U.  S.  vs. 
Arthur,  5  Cfanch,  257,  the  defendant  to  a  suit  on  a  bond  having 
pleaded  performance  of  the  condition  without  first  setting  out  the 
bond  on  oyer,  the  error  was  held  so  far  matter  of  substance  that 
it  was  fatal  upon  ultimate  demurrer  to  a  vicious  replication. 

Failure  to  make  profert,  when  profert  is  necessary,  is,  however, 
only  matter  of  form,  and  in  this  District  can  be  reached  only  by 
motion  to  strike  out,  which  is  substituted  for  the  special  demurrer: 
U.  S.  vs.  Ritchie,  3  Mackey,  162;  and  if  oyer  be  improperly 
demanded  and  the  deed  set  out,  the  error  in  this  respect  is  like- 
wise but  matter  of  form:    Sneed  vs.  Wister,  8  Wheaton,  695. 

In  the  present  instance,  however,  it  seems  safe  to  say  that  the 
plaintiff  did  not  commit  an  error  even  of  form  in  pleading  to  the 
release  without  setting  it  out  upon  oyer.  He  does  not  ground  his 
reply  upon  the  deed  of  release  or  upon  anything  therein  contained; 
but  his  position  is  altogether  against  the  deed,  which  he  asserts 
to  have  no  legal  existence.  In  such  a  case,  oyer  seems  unneces- 
sary:   I  Chitty  PL,  433;  Howell  vs.  Richards,  11  East.,  633. 

ip).  Defendant,  by  this  assignment,  passes  over  the  replica- 
tions and  attacks  the  sufficiency  of  the  declaration,  upon  the  prin- 
ciple that  a  demurrer  searches  the  record:    Note  dd  to  Case  XL 

The  particular  objection  stated  to  the  declaration  seems  not  to  be 
well  taken.  If  the  present  plaintiffs  did  not  have  any  defense  to  the 
action  brought  against  them  by  Green,  the  present  defendant  may 
show  that  fact  in  his  defense,  and  so  reduce  or  avoid  damages  on 
account  of  his  negligence;  but  a  plaintiff  suing  an  attorney  for 
neglect  of  a  suit  is  not  bound  to  anticipate  such  a  defense  and 
to  show  in  the  first  instance  that  he  had  a  meritorious  case,  in  the 
former  suit:  2  Chitty  PL,  372;  2  Chitty  Reports,  311;  and  the 
question  of  the  attorney's  negligence  may  be  raised  under  the 
general  issue  and  is  one  for  the  jury:  Reece  vs.  Righy,  4  B.  & 
Aid.,  202. 
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CASE  XI. 

Trollope  vs.  Collins. 

Debt  on  Bond.    Pleaded  to  Rebutter  and  Demurrer. 

Statement. — Wilkie  Collins,  having  been  employed  for  some  time 
as  a  collector  by  Anthony  Trollope,  of  Rockville,  Maryland,  had  embez- 
zled moneys  collected  by  him  to  the  amount  of  $1,200.  In  April, 
1908^  Trollope  discovered  the  embezzlement  and  caused  Collins  to 
be  arrested  at  Rockville,  and  in  due  course  the  latter  was  indicted 
in  the  Montgomery  Circuit  Court.  Soon  afterward,  while  the 
indictment  was  still  pending,  Collins  proposed  to  pay  Trollope  the 
amount  of  the  defalcation,  in  four  equal  quarterly  instalments,  on 
condition  that  the  criminal  prosecution  be  discontinued.  To  this 
Trollope  agreed,  stipulating,  however,  that  Collins  should  give  prom- 
issory notes  for  the  several  instalments  and  also  a  bond  to  secure 
payment  of  all  the  notes.  Accordingly,  on  April  15,  1908,  Collins 
made  four  promissory  notes  in  favor  of  Trollope,  each  for  $300, 
payable,  respectively,  on  July  i  and  October  i,  in  1908,  and  January  i 
and  April  i,  in  1909.  At  the  same  time  Collins  executed  a  bond 
to  Trollope  as  obligee,  with  a  penalty  of  $2,000,  conditioned  to  be 
void  if  all  the  notes  were  paid.  Thereupon  Trollope  procured  the 
indictment  to  be  nol  prossed,  and  Collins  was  released  from  custody. 

Collins  paid  the  note  due  in  July  of  1908  and  directly  afterward 
left  Maryland  and  took  up  his  abode  in  the  District  of  Columbia. 
He  has  since  paid  nothing  on  account  of  the  notes. 

In  November,  1908,  Trollope  brought  in  the  Circuit  Court  for 
Montgomery  County  a  suit  against  Collins  on  the  note  due  in  the 
preceding  month.  No  process  was  served  upon  the  defendant, 
but  a  writ  of  attachment  was  sued  out  and  levied  upon  a  lot  in 
Rockville,  the  title  to  which  appeared  by  the  land  records  to  be  in 
Collins. 

Collins  employed  William  Black,  an  attorney  of  the  Rockville 
bar,  to  file  a  motion  to  quash  the  levy  of  the  attachment,  the 
ground  assigned  being  that  the  lot  was  the  property  of  Mrs.  Collins 
by  virtue  of  a  conveyance  to  her  then  recently  made  and  unre- 
corded. Mr.  Black  drew  and  filed  in  court  a  motion  to  quash, 
which  motion  began :  * 

"Now  comes  Wilkie  Collins,  named  as  defendant  in  the  above- 
entitled  cause,  by  his  attorney^  William  Black,  and  appearing  spe- 
cially, etc." 
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As  grounds  for  quashing  the  writ,  this  motion  not  only  alleged 
that  the  lot  was  not  the  property  of  Collins,  but  suggested  that 
the  declaration  did  "not  state  a  cause  of  action  upon  which  the 
said  writ  may  properly  be  issued." 

This  motion  was  overruled,  the  court  holding  that  the  unrecorded 
deed  to  Mrs.  Collins,  even  if  a  bona  fide  conveyance,  would  not 
prevent  attachment  by  a  creditor  of  the  grantor,  and  also  that  the 
title  of  Mrs.  Collins  could  be  asserted  only  by  herself  and  was 
unavailable  when  set  up  by  the  defendant.  As  to  the  law  of 
this  District  on  these  points,  see  B^nk  vs.  Hitz,  i  Mackey,  iii; 
S.  C,  III  U.  S.,  722;  Nelson  vs.  Henry,  2  Mackey,  259;  U.  S.  vs. 
Howgate,  2  Mackey,  408;  Reynolds  vs.  Smith,  18  D.  C,  27; 
Daniels  vs.  Solomon,  11  App.  D.  C,  163. 

Upon  the  overruling  of  the  motion  to  quash,  Mr.  Black  with- 
drew from  the  case,  and  neither  he  nor  Collins  took  any  part  in 
the  subsequent  proceedings.  No  defense  being  made,  the  court, 
assuming  that  the  motion,  as  phrased,  constituted  a  general  appear- 
ance of  the  defendant,  rendered  against  him  a  personal  judgment 
for  $300.  At  the  same  time,  judgment  of  condemnation  was  ren- 
dered against  the  lot,  and  it  was  sold,  the  proceeds  being  applied 
upon  the  principal  judgment. 

In  the  course  of  subsequent  negotiations  between  the  parties,  the 
bond  was  entrusted  to  Collins  for  examination  by  his  attorney, 
and  it  is  still  in  the  possession  of  Collins. 

Trollope  brings  this  suit  in  this  District,  suing  in  debt  upon  the 
bond,  claiming  the  penalty,  and  deferring  to  assign  the  breaches 
until  the  close  of  the  pleadings,  a  practice  which  is  held  permissible 
in  U.  S.  vs.  Maloney,  4  App.  D.  C.,  505;  Roberts  vs.  Mariett, 
2  Wms.  Saund.,  187,  a,  note  2;  Ethersey  vs.  Jackson,  8  Term 
Rep.,  255.  Being  unable  to  make  profert  because  the  bond  is  in  the 
hands  of  Collins,  he  alleges  that  fact  as  an  excuse  for  his  omission 
in  this  regard. 

Collins  makes  profert  of  the  bond  and  thereupon  pleads  onerari 
non  because  the  obligation  is  predicated  upon  an  illegal  transaction, 
the  stifling  of  a  criminal  prosecution. 

Plaintiff  craves  oyer  of  the  condition  in  a  view  to  spreading 
upon  the  record  the  recital  that  the  bond  was  given  to  secure  pay- 
ment of  a  lawful  indebtedness,  and  then  demurs  to  the  plea  on  the 
theory  that,  without  regard  to  the  truth  of  the  matter,  defendant 
is  by  this  recital  estopped  to  say  that  the  actual  consideration 
was  different  from  that  stated.  The  court  being  of  a  contraiy 
opinion,  the  demurrer  is  overruled,  with  leave  to  reply  matter  of 
fact  to  the  plea. 

Plaintiff  then  replies  by  way  of  estoppel,  setting  up  the  judgment 
in  the  Montgomery  County  suit,  assuming  that,  inasmuch  as  Collins 
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might  there  have  contested  the  validity  of  the  debt,  he  is  con- 
eluded  by  the  judgment  as  to  all  defenses  which  were  available, 
whether  to  the  notes  or  to  the  bond. 

Rejoinder  seeks  to  escape  the  force  of  the  judgment  upon  the 
ground  that  the  court  had  no  jurisdiction  over  the  person  of  the 
defendant,  and  that  the  judgment,  so  far  as  it  undertakes  to  go 
beyond  the  attached  property,  and  to  bind  the  defendant  personally, 
is  void. 

Plaintiff  surrejoins  that  defendant  is  estopped  to  deny  the  juris- 
diction of  the  Maryland  court  because  the  judgment  roll  of  the 
former  suit  shows  that  he  appeared  to  that  action. 

Defendant's  rebutter  sets  out  the  wording  of  the  judgment  roll 
relied  upon  in  the  surrejoinder,  showing  exactly  in  what  manner 
he  appeared. 

The  precise  form  of  the  appearance  being  thus  brought  upon  the 
record,  the  case  is  reduced,  so  far  as  the  last  pleading  is  concerned, 
to  the  question  whether  the  appearance  so  entered  was  general 
or  special,  the  legal  questions  being  two- fold,  namely: 

1.  Can  a  special  appearance  be  made  by  attorney;  or,  con- 
versely, can  an  appearance  by  attorney  be  so  limited  by  restrictive 
words  as  to  be  a  special  appearance? 

2.  Does  that  averment  in  the  motion  by  which  the  sufficiency 
of  the  declaration  is  challenged  so  far  go  to  the  merits  of  the  case 
as  to  defeat  the  attempted  limitation  of  the  defendant's  ^ippear- 
ance  and  make  it  a  general  appearance? 

If  the  appearance  is  held  to  be,  as  it  was  intended  to  be,  only 
special,  then  the  court  had  jurisdiction  only  over  the  property 
attached.  If,  by  reason  of  the  language  used  in  the  motion,  the 
appearance  is  general,  then  the  judgment  is  a  personal  one  and  is 
conclusive  upon  the  defendant  as  to  all  matters  within  the  scope 
of  a  personal  judgment  rendered  upon  the  record  in  Maryland. 

In  practice,  of  course,  it  is  quite  unlikely  that  such  a  case  would 
be  pleaded  to  such  length  or  to  so  slender  a  point.  The  instance 
is  given  for  the  sake  of  illustrating  the  manner  in  which  a  minute 
point  of  law  may  be  developed  on  the  record.  Incidentally,  several 
questions,  some  of  substantive  law  and  some  of  mere  form,  are 
involved  in  the  pleadings. 

13 
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Declaration. 

Caption. 

In  the  Supreme  Court  of  the  District  of 

Columbia. 


Anthony  Trollopb, 

Plaintiff, 
vs. 
WiLKiB  Collins. 


^  At  Law, 
No.  76543. 


Commencement. — The  plaintiff,  Anthony  Trollope, 
by  his  attorney,  Thomas  Gray,  sues  the  defendant, 
Wilkie  Collins,  for  that. 

Body. — Inducement. — ^Whereas,  heretofore,  to  wit, 
on  the  fifteenth  day  of  April,  in  the  year  1908, 

Venue  Specially  Laid. — At  Rockville,  in  the  State 
of  Maryland,  to  wit,  in  the  District  of  Columbia  (a), 
the  said  defendant,  by  his  certain  writing  obligatory, 
sealed  with  the  seal  of  the  said  defendant. 

Excuse  for  Failure  to  Make  Profert — ^which  said 
writing  obligatory,  being  in  the  possession  of  the  said 
defendant,  the  said  plaintiff  is  unable  to  produce  to 
the  court  here  (6), 

Acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  plaintiff  in  the  sum  of  two  thousand  dol- 
lars, to  be  paid  by  the  said  defendant  to  the  said 
plaintiff  when  he,  the  said  defendant,  should  be  there- 
unto requested; 

Breach. — Nevertlieless,  the  said  defendant,  although 
often  thereunto  requested,  hath  not  yet  paid  the  said 
sum  of  two  thousand  dollars,  or  any  part  thereof,  to 
the  said  plaintiff,  but  to  pay  the  same  hath  hitherto 
altogether  refused  and  yet  refuses  (c) ; 
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Conclusion. — Ad  Damnum. — To  the  damage  of 
the  said  plaintiff  in  the  sum  of  two  thousand  dollars ; 

Inde  producit  sectam. — and  therefore  he  brings 
his  suit; 

Claim. — ^And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  two  thousand  dollars,  with  legal 
interest  thereon  from  the  date  of  the  bringing  of  this 
suit.  * 

Thomas  Oray^ 
Attorney  for  the  Plaintiff. 

ia).  In  Robert  vs.  Hamage,  2  Ld.  Raym.,  1043,  Powell,  J.,  said : 
"Dating  a  bond  makes  it  local;"  and  it  was  held  that,  in  pleading 
a  bond  executed  abroad,  the  place  of  date  should  be  truly  alleged 
and  followed  by  a  videlicet  laying  the  venue,  that  is,  some  place 
within  the  jurisdiction  of  the  court.  See  Mostyn  vs.  Fabrigaa, 
G>wper,  161;  S.  C,  i  Sm.  L.  C,  1027;  Andrews'  Stephen,  381,  382; 
Shipman,  386;  and  cases  in  note  d  to  Case  XIV;  Perry,  332. 

(b).  As  plaintiff  bases  his  right  to  recover  upon  the  bond,  he  is 
bound  to  make  profert  or  to  account  for  not  doing  so.  As  he  has 
not  possession  of  the  paper,  he  cannot  produce  it;  and  if  he  should 
make  profert  thereof  and  fail  at  the  trial  to  produce  the  bond,  he 
would  be  non-suited,  although  it  might  appear  that  the  document 
was  lost  or  in  the  defendant's  possession :  i  Chitty  PL,  366.  When 
it  is  uncertain  where  the  deed  is,  it  is  advisable  to  use  three  more 
counts,  making  profert  in  one,  alleging  in  another  that  the  deed  is 
lost,  in  a  third  that  the  defendant  has  it,  and  so  on:  i  Chitty  PL, 
410.  See  Read  vs.  Brookman,  3  T.  R.,  156;  Andrews'  Stephen,  476; 
Perry,  428;  Shipman,  497;  Tyler's  Stephen,  382. 

(c).  By  the  terms  of  the  bond  the  obligor  binds  himself  to  pay 
the  penalty,  here  $2,000,  the  condition  enabling  him  to  discharge 
that  obligation  by  doing  something  else,  as,  in  this  case,  paying  the 
four  notes.  At  common  law,  the  obligation  to  pay  the  penal  sum 
became  absolute  by  the  obligor's  failure  in  respect  of  any  part  of 
the  condition,  as  here  by  failing  to  pay  any  one  of  the  notes  at  its 
maturity,  or  even  if  the  payment  made  should  be  a  penny  less 
than  the  amount  stipulated  for  in  the  condition.  Hence,  upon 
any  default  in  performance  of  the  condition,  the  obligee  sued  for 
and  recovered  the  full  penalty. 

The  Stat.  8  and  9  Wm.  iii,  corrected  this  injustice  by  providing 
that  the  obligor  suing  upon  such  a  bond  should  assign  the  actual 
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breaches  of  the  condition,  that  the  jury  shotild  ascertain  the  actual 
damages  arising  from  sucR  breaches,  and  that,  while  judgment 
should  be  entered  for  the  full  penalty  of  the  bond,  such  judgment 
should  be  satisfied  by  the  payment  of  the  damages  found  by  the 
verdict:  Gainsford  vs.  Griffith,  i  Wms.  Saund.,  51,  58,  note  i; 
Roberts  vs.  Mariett,  2  Wms.  Saund.,  187,  a,  note  2;  U.  S.  vs. 
Maloney,  4  App.  D.  C,  505 ;  Koon  vs.  Ins.  Co.,  104  U.  S.,  106.  This 
alteration  in  the  law,  affecting  only  the  substantial  rights  of  the 
parties,  did  not  alter  the  ancient  form  of  pleading.  Present  plaintiff, 
therefore,  as  before  the  statute,  alleges  failure  to  pay  the  penal  sum 
and  claims  the  full  amount  thereof  in  the  ad  damnum.  At  some 
time,  however,  in  the  course  of  the  proceeding,  he  must  assign 
the  actual  breaches,  and  his  proof  and  the  extent  of  his  recovery 
will  be  limited  to  the  specific  derelictions  thus  alleged  against  the 
defendant.  In  practice,  it  is  perhaps  more  usual,  and  generally 
judicious,  to  set  out  the  whole  bond  in  the  narr,  and  assign  the 
breaches  in  immediate  sequence,  as  in  Case  XIII,  infra. 

It  is,  however,  competent  to  postpone  such  assignment  until  any 
stage  of  the  pleading :  See  cases  cited  in  statement,  supra,  and  note 
b  to  Case  XII,  infra. 

The  considerations  which,  in  any  given  case,  should  determine 
the  pleader's  election,  whether  to  set  out  the  condition  and  assign 
breaches  in  the  declaration,  or  to  postpone  such  assignment  until 
the  replication,  are  stated  in  2  Chitty  PL,  440.  The  former  method 
leads  more  directly  to  an  issue,  and  has  sometimes  other  advan- 
tages, besides  being  occasionally  necessary,  as  in  actions  where 
otherwise  the  plaintiff's  interest  could  not  be  made  to  appear: 
Note  /  to  Case  XIII,  infra.  Thus,  if  breaches  are  assigned  in 
the  declaration,  the  defendant  cannot  plead  performance  generally, 
but  must  show  how,  when,  and  where  he  performed  his  obliga- 
tion: Postmaster  General  vs.  Cochran,  2  Johnson  (N.  Y.),  413; 
Perry,  358;  Shipman,  419;  Tyler,  305;  Barker  vs.  Thorold,  i  Saund, 
40,  47;  Cutler  vs.  Southern,  Case  III,  supra. 

On  the  other  hand,  in  particular  circumstances,  as  when  certain 
,  defenses  are  anticipated,  it  is  advantageous  to  declare  only  upon 
the  bond,  leaving  it  to  the  defendant  to  set  out  the  condition  on 
oyer  and  plead  performance.  One  particular  advantage  incident 
to  this  manner  of  pleading  is  that,  in  the  replication,  the  plaintiff 
may  assign  as  many  breaches  as  he  likes,  the  Stat.  8  and  9  Wm.  Ill 
creating  in  such  case  an  exception  to  the  general  rule  against 
duplicity  and  expressly  authorizing  the  allegation  of  a  plurality  of 
breaches.  The  defendant,  rejoining  to  such  a  replication,  is  lim- 
ited to  a  single  rejoinder  as  to  each  of  the  breaches;  while,  if  the 
breaches   were  assigned   in  the   declaration,  he  might,   under  the 
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Stat.  4  and  5  Anne  permitting  a  plurality  of  pleas,  plead  as  many 
defenses  he  might  have  to  each  of  the  breaches. 

The  advantages  of  both  methods  of  pleading  may  be  combined 
by  the  adoption  of  two  counts  in  the  declaration,  one  alleging  only 
the  obligation  of  the  bond,  and  the  other  going  on  to  set  out 
the  condition  and  assigning  breaches.  In  such  a  case,  the  defendant 
may  plead  performance  generally  to  the  first  count,  but  must  dis- 
close all  his  defenses  in  pllading  to  the  breaches  in  the  second 
count.  The  plaintiff,  in  framing  his  reply  to  the  pleas,  is  thus 
apprised  of  the  precise  defenses  and  can  reply  accordingly.  More- 
over, he  can,  in  his  replication  to  ^  the  plea  pleaded  to  the  first 
count,  allege  as  many  breaches  as  he  has,  and  the  defendant  is 
limited  to  one  rejoinder  to  each  breach.  In  replying  to  the  pleas 
pleaded  to  the  second  count,  the  plaintiff  has  one  replication  for 
each  plea,  and  the  defendant  only  one  rejoinder  to  each  replica- 
tion. This  method  was  pursued  by  Mr.  A.  S.  Worthington  in 
U.  S.  vs.  Walker,  109  U.  S.,  25a 

Plea.     Illegality  of  consideration. 

Caption.    Ut  supra.  ^ 

Commencement.  Appearance.  Now  comes  Wilkie 
Collins,  the  defendant  in  the  above  entitled  cause,  by 
his  attorney  Paul  White,  and  for  a  plea  to  the  decla- 
ration herein  by  the  plaintiff  filed  the  said  defendant 
says: 

Onerari  non  (d). — That  the  said  defendant  ought 
not  to  be  charged  with  the  said  debt  by  reason  of  the 
said  supposed  ( e )  writing  obligatory  in  the  said  decla- 
ration mentioned  and  alleged  because  he  says : 

Body. — Inducement. — That  the  said  supposed  writ- 
ing obligatory — Profert — which  the  said  defendant 
now  shows  to  the  court  here,  the  date  whereof  is  the 
day  and  year  in  the  said  declaration  alleged  (/),  was 
and  is  conditioned  to  be  void  and  of  no  effect  if  the 
said  defendant,  being  the  obligor  in  the  said  sup- 
posed writing  obligatory,  should  pay  to  the  said  plain- 
tiff, being  the  obligee  therein,  eacli  and  every  of  four 
certain  promissory  notes,  which  said  notes  are  therein 
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mentioned,  specified  and  described,  and  which  said 
notes  had  been  made  and  signed  by  the  said  defendant 
as  maker  thereof,  and  by  him  delivered  to  the  said 
plaintiff  who  was  named  therein  as  the  payee  thereof, 
in  and  by  each  of  which  said  notes  the  said  defendant 
promised  to  pay  to  the  said  plaintiff  the  sum  of  three 
hundred  dollars  on  a  certain  day  in  such  note  stated; 

And  the  said  defendant  further  says  that  thereto- 
fore, to  wit,  on  the  tenth  day  of  April  in  the  year  1908, 
and  before  the  making  by  him  of  the  said  promisssory 
notes  and  before  the  execution  and  delivery  by  him 
of  the  said  supposed  writing  obligatory,  at  Bockville, 
ill  the  county  of  Montgomery,  in  the  State  of  Mary- 
land, the  said  defendant  had  been,  by  an  indictment 
found  by  the  grand  jury  of  the  said  state  in  and  for 
the  said  county  and  by  the  said  grand  jury  returned 
into  and  filed  in  the  Circuit  Court  of  the  said  State  of 
Maryland  for  the  said  county  of  Montgomery,  charged 
with  and  indicted  of  the  crime  of  embezzlement,  which 
said  crime  it  was  alleged  in  and  by  the  said  indict- 
ment had  been  committed  by  the  said  defendant; 
whereupon  the  said  defendant,  to  wit,  on  the  day  and 
at  the  place  aforesaid,  was  arrested  by  the  proper  and 
competent  oflScers  of  the  said  state  and  county,  and 
was  duly  committed  to  the  common  jail  of  the  said 
county  to  answer  to  the  said  indictment  and  to  be 
tried  upon  the  charge  therein  made  as  aforesaid ; 

And  afterwards,  to  wit,  on  the  fifteenth  day  of 
April,  in  the  year  1908,  the  same  being  the  day  whereof 
the  said  supposed  writing  obligatory  and  also  the 
promissory  notes  aforesaid  bear  date,  at  the  place 
aforesaid,  the  said  indictment  being  then  yet  pending 
in  the  court  aforesaid,  and  the  said  defendant  still 
continuing  to  be  charged  thereby  and  as  aforesaid 
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• 

with  the  crime  aforesaid  and  awaiting  trial  upon  the 
said  charge^  and  the  said  indictment  and  charge  of 
crime  then  shortly  coming  on  to  be  tried,  it  was 
corruptly  and  unlawfully  agreed  by  and  between  the 
said  defendant  and  the  said  plaintiff  that  the  said 
plaintiff  should,  by  request  and  solicitation  to  be  by 
him,  the  said  plaintiff,  addressed  to  and  exercised  upon 
the  officers  of  the  said  state  charged  with  the  prosecu- 
tion of  crimes  in  and  against  the  said  state,  and  by  the 
use  of  persuasion,  promises  and  other  means,  cause  and 
procure  the  said  officers  to  abandon  and  discontinue 
the  prosecution  of  the  said  defendant  upon  the  charge 
and  indictment  aforesaid,  and  should  cause  the  said 
prosecution,  charge  and  indictment  to  be  wholly  dis- 
continued, abandoned  and  terminated;  and  it  was  at 
the  same  time  further  agreed  by  the  parties  aforesaid, 
that  the  said  defendant,  in  consideration  that  the  said 
plaintiff  should  cause  the  said  prosecution,  charge 
and  indictment  to  be  discontinued,  abandoned  and 
terminated,  should  make  and  give  to  the  said  plaintiff 
as  payee  thereof  four  promissory  notes,  in  and  by  each 
of  which  notes  the  said  defendant  should  promise  to 
pay  to  the  said  plaintiff  the  sum  of  three  hundred 
dollars  at  a  day  certain  in  each  note  to  be  designated 
and  specified,  and  that  the  said  defendant  should  fur- 
ther execute  and  deliver  to  the  said  plaintiff  a  bond 
drawn  in  form  and  terms  appropriate  and  sufficient 
to  secure  the  payment  of  the  said  notes  when  and  as 
the  said  notes  should,  respectively,  become  due  and 
payable  according  to  the  terms  thereof ; 

Whereupon,  to  wit,  at  the  time  and  place  last  afore- 
said, in  accordance  with  and  in  pursuance  and  execu- 
tion of  the  said  corrupt  and  unlawful  agreement,  and 
as  the  consideration  for  the  said  corrupt  and  unlawful 
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promise  and  undertaking  of  the  said  plaintiff  in  re- 
spect of  the  said  criminal  proceeding,  the  said  defend- 
ant did  make  and  deliver  to  the  said  plaintiff  his,  the 
said  defendant's  four  promissory  notes,  the  same  being 
the  four  promissory  notes  mentioned  and  described 
in  the  said  condition  of  the  said  supposed  writing 
obligatory  which  is  mentioned  and  alleged  in  the 
declaration  herein  by  the  said  plaintiff  filed;  and  at 
the  same  time  and  place  the  said  defendant,  in  fur- 
ther accordance  with,  and  in  further  pursuance  and 
execution  of  the  same  corrupt  and  unlawful  agree- 
ment, and  as  further  consideration  therefor,  did  exe- 
cute and  deliver  to  the  said  plaintiff  the  said  supposed 
writing  obligatory  which  is  mentioned  and  sued  upon 
in  the  said  declaration; 

Which  said  supposed  writing  obligatory  is  condi- 
tioned to  be  void  if  the  said  defendant,  being  the 
obligor  therein  named,  shall  pay  four  certain  promis- 
sory notes,  therein  mentioned  and  described,  and 
payable  to  the  said  plaintiff,  named  as  obligee  in  the 
said  supposed  writing  obligatory ; 

Quae  est  eadem. — Which  said  supposed  writing  ob- 
ligatory is  the  same  writing  obligatory  which  is  men- 
tioned and  alleged  in  the  declaration  herein  by,  the 
said  plaintiff  filed,  the  same  being  a  certain  supposed 
writing  obligatory  purporting  to  be  given  for  the  pur- 
pose of  securing  the  payment  by  the  said  defendant, 
being  named  therein  as  obligor,  of  four  certain  promis- 
sory notes  made  by  the  said  defendant  in  favor  of  the 
said  plaintiff, 

Which  said  four  promissory  notes  are  the  same 
notes  hereinabove  mentioned  and  averred  to  have 
made  and  given  by  the  said  defendant  to  the  said 
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plaintiff  in  the  circumstances,  upon  the  consideration 
and  for  the  purpose  hereinabove  stated  and  set  out ; 

{g)  Absque  Hoc. — Without  this  that  the  said  sup- 
posed writing  obligatory  was  executed  or  delivered 
in  any  other  circumstances,  or  upon  any  other  consid- 
eration or  for  any  other  purpose  than  as  hereinbefore 
stated  and  set  out,  namely,  in  consideration  of  the 
unlawful  and  corrupt  agreement  hereinbefore  stated 
and  for  the  purpose  and  upon  the  consideration  of 
causing  and  procuring  the  prosecution  and  criminal 
proceeding,  then  as  aforesaid  pending  and  in  progress 
against  the  said  defendant,  to  be  abandoned,  discon- 
tinued and  stifled;  and. 

Without  this,  that  the  said  defendant  was,  at  the 
time  of  the  making  of  the  said  notes  and  of  the  exe- 
cution and  delivery  of  the  said  supposed  writing  ob- 
ligatory, indebted  to  the  said  plaintiff  upon  any 
other  consideration  or  in  respect  of  any  other  matter 
than  the  said  unlawful  and  corrupt  agreement ; 

Conclusion  of  Law. — And  so  the  said  defendant 
says  that  the  said  supposed  writing  obligatory  so  exe- 
cuted and  delivered  by  him,  and  which  is  mentioned, 
alleged  and  sued  upon  in  this  action,  is  void  in  law; 

Verification. — And  this  he  is  ready  to  verify. 

Paul  White, 
Attorney  for  the  Defendant. 

(d) .  When  the  plea  admits  the  validity  of  the  deed,  and  that  there 
was  once  a  cause  of  action,  but  avoids  or  dischargees  it  by  matter 
subsequent,  the  defendant  should  say  that  plaintiff  actionem  non; 
but  where  the  validity  of  the  deed  is  disputed,  the  defendant  should 
say  onerari  non  debet:  i  Clutty  PL,  552;  3  id.,  955,  note  q,  where 
the  form  of  the  latter  plea  is  given. 

ie) .  Upon  like  principle,  a  defendant  pleading  a  plea  which  impugns 
the  validity  of  the  bond  characterizes  the  instrument  as  a  "supposed 
writing  obligatory,"  not  admitting  it  to  be  a  deed :   i  Chitty  PL,  552. 

(/).  As  to  the  nature,  occasion,  and  manner  of  making  profert, 
and    the    circumstances    in    which    it    is   necessary,    see    Shipman, 
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173.  175.  A97;  Perry,  185,  427;  Tyler,  100,  380;  Andrews,  303,  474; 
I  Chitty  PL,  365. 

(g).  Special  traverse  is  justified  in  this  case  by  the  desirability 
of  developing  upon  the  record  the  question,  whether  a  bond  given 
under  the  circumstances  stated  is  or  is  not  void.  Under  a  plea 
of  nan  est  factum  it  is  doubtful,  to  say  the  least,  whether  illegality 
in  the  consideration  could  be  shown;  and  in  Collins  vs.  Blantem, 
case  II,  supra,  although  that  plea  was  pleaded,  it  was  deemed 
safer  to  plead  specially  as  here,  and  the  case  in  fact  was  made  to 
turn  upon  the  special  plea. 

Demurrer. 

That  Defendant  is  Estopped  by  Recital  in  the  Deed. 

Caption. — Ut  supra. 

Oyer  craved. — Now  comes  the  said  plaintiff  and 
craves  oyer  of  the  condition  of  the  said  writing  ob- 
ligatory whereof  profert  is  made  in  the  plea  pleaded 
by  the  said  defendant,  and  the  same  is  read  to  him 
in  these  words  (A)  : 

Oyer  granted. — "Whereas  the  above-bounden  Wilkie 
Collins  is  justly  indebted  to  the  above  named  An- 
thony Trollope  in  the  full  sum  of  twelve  hundred 
dollars  on  account  of  certain  goods,  wares  and  mer- 
chandise sold  and  delivered  by  the  said  Anthony  Trol- 
lope to  the  said  Wilkie  Collins,  and 

"Whereas  the  said  Wilkie  Collins  in  payment  of  the 
said  indebtedness  has  made  and  given  to  the  said 
Anthony  Trollope  his  four  certain  promissory  notes, 
each  for  the  sum  of  three  hundred  dollars,  all  of  the 
said  notes  being  dated  as  of  the  fifteenth  day  of  April, 
1908,  and  the  said  notes  being  payable,  respectively, 
upon  the  first  day  of  July,  in  the  year  1908,  the  first 
day  of  October  in  the  year  1908,  the  first  day  of  Janu- 
ary in  the  year  1909,  and  the  first  day  of  April  in  the 
year  1909 ; 
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'^Now^  therefore,  the  condition  of  this  obligation  is 
such  that,  if  the  said  Wilkie  Collins  shall  well  and 
truly  pay  each  and  every  of  the  said  promissory  notes 
when  and  as  the  same  shall  become  due,  then  this 
obligation  shall  become  void ;  otherwise  the  same  shall 
be  and  remain  in  full  force  and  virtue." 

Demurrer. — Which  being  read  and  heard,  the 
said  plaintiff  says  that  the  said  plea  is  bad  in  sub- 
stance (i). 

Thos.  Gray, 
A  ttorney  for  Plaintiff. 

Note:  Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  is  this : 

That  the  defendant,  having  by  his  deed  recited  and 
declared  that  the  bond  hereinabove  set  out  was  given 
to  secure  the  payment  by  him  of  a  certain  just  and 
lawful  debt,  due  from  him  on  account  of  a  certain 
specified  consideration,  is  estopped  to  deny  that  the 
said  debt  is  just  and  lawful,  or  to  say  that  it  is 
grounded  upon  a  different  consideration,  or  that  the 
bond  was  given  for  an  unlawful  purpose  or  for  an 
unlawful  consriderat ion  (;). 

(A).  Oyer  of  the  condition  may  be  demanded  without  asking  for 
the  bond,  the  obligation  and  the  condition  being  distinct  instruments 
and  oyer  thereof  to  be  craved  separately:  i  Wms.  Saund.,  389, 
note  2;  see  note  d,  case  II,  supra. 

(1).  Defendant  having  in  his  plea  made  profert  of  the  bond, 
plaintiff  is  enabled  to  set  out  upon  the  record  so  much  of  that 
instrument  as  suits  his  purpose  and  treat  it  as  part  of  the  plea. 

It  thus  is  made  to  appear  that,  while  the  defendant  alleges  an 
illegal  consideration  for  the  bond,  the  bond  itself  shows  that 
defendant,  under  his  own  signature  and  seal,  recited  a  different 
and  quite  lawful  consideration  for  the  bond.  The  plea,  then,  as 
supplemented  by  the  condition  added  upon  oyer,  presents  the 
question,  whether  a  party  who  has  set  his  seal  to  the  solemn  recital 
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of  a  certain  fact  is  at  liberty,  against  such  recital,  to  allege  some- 
thing different  and  inconsistent 

For  other  examples  of  raising  upon  demurrer  objections  to 
pleadings  by  this  device  of  craving  oyer  and  so  adding  to  a 
pleading  matter  which  makes  the  enlarged  pleading  bad  in  law, 
see  Case  V,  supra,  and  XX,  infra. 

Where  the  matter  constituting  the  estoppel  appears  on  the  face 
of  the  record,  the  advantage  may  be  taken  of  the  estoppel  by 
demurrer:  i  Chitty  PI.,  603;  Palmer  vs.  Ekins,  2  Strange,  817; 
S.  C,  2  Ld.  Raym.,  1550.  So  here,  if  the  recital  in  the  bond 
amotmts  to  an  estoppel  against  pleading  the  matter  in  the  plea, 
the  existence  and  effect  of  such  supposed  estoppel  sufficiently 
appear  on  the  record  after  oyer,  and  the  point  is  properly  raised 
by  demurrer. 

Where  matter  of  estoppel  is  not  thus  developed,  it  must  be 
shown  by  averment  in  a  subsequent  pleading,  as  is  done  here  in 
the  replication,  infra. 

(/).  A  party  to  a  deed  is,  in  general,  estopped  to  deny  the  truth 
of  the  recitals  contained  therein;  and  the  demurrer  seeks  to  invoke 
this  principle  against  the  plea,  which  avers  that  the  recital  of 
consideration  in  the  bond  is  false.  Inasmuch,  however,  as  the 
whole  purport  of  the  plea  is  to  destroy  the  character  of  the  instru- 
ment as  a  deed,  and  to  show  that  it  is  not  a  deed  at  all,  but  a 
mere  sham,  the  plea,  if  it  is  available,  takes  the  transaction  outside 
the  scope  x)f  the  rule  applicable  to  deeds.  The  case  of  Collins  vs. 
Blantern  having  established  that  a  deed  may  be  impeached  by  aver- 
ment of  illegality  in  the  consideration,  it  seems  to  follow  that  the 
obligor,  if  he  can  plead  such  ground  of  impeachment,  must  be  at 
liberty  to  deny  any  facts  purporting  to  be  shown  by  the  deed.  Upon 
some  such  considerations,  whether  or  not  they  be  sound,  the  court 
may  be  supposed  to  -have  acted  in  overruling  this  demurrer. 

Judsrmeiit  on  Demurrer. 

Extract  from  Minutes  of  the  Court. 


Friday,  March  26,  1909. 

Caption. — Vt  supra. 

Upon  consideration  of  the  demurrer  filed  herein  on 
March  12,  1909,  by  the  plaintiff  to  the  plea  of  the 
defendant,  it  is  ordered  that  the  said  demurrer  be. 
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and  the  same  hereby  is,  oy^rruled,  and  the  plaintiff 
have  ten  days  from  this  date  to  reply  to  the  said 
plea  (k). 

ik).  Though  at  common  law,  final  judgment  was  rendered  upon 
demurrer  in  favor  of  the  party  prevailing  thereon,  in  modem  prac- 
tice, leave  is  usually  given  to  plead  over  or  to  amend;  and  this 
leave  to  plead  over  is  granted  by  statute  in  this  district:  Code, 
s.  1553.  Before  the  Code  the  allowance  of  such  leave  was  in  the 
discretion  of  the  court,  and  a  refusal  to  allow  it  could  not  be 
assigned  for  error:  Deane  vs.  Echols,  2  App.  D.  C,  522;  Meyers  vs. 
Davis,  13  App.  D.  C,  361.  In  the  absence  of  such  a  statute  as  is 
cited  above,  the  law  is  as  shown  by  these  cases;  but  in  practice 
further  pleading  is  generally  allowed  and  almost  as  a  matter  of 
course. 

By  Rule  31,  of  the  Supreme  Court,  D.  C,  "Unless  otherwise 
ordered  by  the  court,  upon  the  overruling  of  a  demurrer,  the 
party  demurring  shall  have  ten  days  to  plead  over,  and  upon 
the  sustaining  of  a  demurrer  the  opposite  party  shall  have  ten 
days  to  amend." 

Replication.     Estoppel  by  Judgment. 

Caption. — Vt  supra. 

Commencement.  —  Appearance.  —  Now  comes  the 
plaintiff  in  the  above  entitled  cause  and  for  a  replica- 
tion to  the  plea  herein  by  the  defendant  pleaded  says, 
Estoppel  (l).  That  the  said  defendant  ought  not  to 
be  admitted  or  received  to  plead  the  said  plea  by  htm 
above  pleaded,  as  to  so  much  thereof  wherein  he 
alleges  that  the  said  writing  obligatory  mentioned  in 
the  said  plea  was  executed  and  delivered  in  pursu- 
ance of  the  corrupt  and  unlawful  agreement  therein 
alleged,  because  the  said  plaintiff  says  (m). 

Body. — That  heretofore,  to  wit,  on  the  third  day 
of  November  in  the  year  1908,  at  Rockville  in  the  state 
of  Maryland,  in  the  Circuit  Court  of  the  said  state  of 
Maryland  in  and  for  the  county  of  Montgomery,  the 
same  being  a  court  of  record  and  of  general  jurisdic- 
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tion  the  said  plaintiff  impleaded  the  said  defendant 
in  an  action  of  assumpsit^  in  which  said  action  the 
said  plaintiff  sued  the  said  defendant  to  recover 
of  the  said  defendant  the  sum  of  three  hundred 
dollars,  the  said  sum  being  the  amount  of  one 
of  those  certain  promissory  notes  which  are 
mentioned  and  recited  in  the  condition  of  the  said 
writing  obligatory,  which  condition  is  set  out  in 
the  demurrer  hereinbefore  filed  by  the  said  plaintiff, 
and  the  said  sum  being  the  amount  of  that  one  of 
the  said  notes  which  is  in  the  said  condition  mentioned 
and  described  as  to  become  due  and  payable  on  the 
first  day  of  October  in  the  year  1908,  the  said  note 
being  at  the  date  of  the  commencement  of  the  said 
action  overdue  and  unpaid;  and  the  said  plaintiff 
in  instituting  the  said  action  did,  according  to  the 
rules  and  the  due  and  r^ular  practice  and  mode  of 
procedure  in  the  said  court,  file  in  the  said  court  and 
in  the  said  action  and  as  a  part  of  the  proceedings 
in  the  said  action  a  declaration,  in  which  the  said 
plaintiff,  being  then  the  plaintiff  in  the  said  action, 
duly  and  distinctly  declared  and  alleged  that  the  said 
defendant,  being  then^  the  defendant  in  the  said  ac- 
tion, had  made  and  delivered  to  the  said  plaintiff 
his,  the  said  defendant's  certain  promissory  note 
dated  on  the  fifteenth  day  of  April  in  the  year  1908, 
whereby  the  said  defendant  promised  to  pay  to  the 
said  plaintiff  the  sum  of  three  hundred  dollars  on 
the  first  day  of  October  in  the  year  1908,  and  that  the 
said  defendant  had  not  paid  the  said  note  or  any  part 
thereof,  but  the  same  remained  wholly  due  and  un- 
paid; and  the  said  plaintiff  prayed  judgment  against 
the  said  defendant  on  account  of  the  said  promissory 
note  for  the  said  amount  thereof  (n) ; 
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Taliter  processum  est. — ^And  thereupon  such  pro- 
ceedings were  had  in  the  said  court  that^  afterwards^ 
to  wit,  on  the  tenth  day  of  December  in  the  year 
1908,  the  said  plaintiff,  by  the  consideration  and 
judgment  of  the  said  court  recovered  in  the  said  action 
against  the  said  defendant  the  sum  of  three  hundred 
dollars,  on  account  of  the  said  promissory  notes,  and 
of  the  non-payment  of  the  same  by  the  said  defendant, 
together  with  the  costs  laid  out  by  the  said  plaintiff 
in  the  prosecution  of  the  said  action, 

Prout  patet  per  recordum. — ^As  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court', 
more  fully  and  at  large  appears,  which  said  judgment 
still  remains  in  full  force  and  effect,  and  not  in  the 
least  reversed,  vacated  or  made  void ; 

Conclusion.  —  Verification.  —  And  this  the  said 
plaintiff  is  ready  to  verify  by  the  said  record ; 

Averment  of  Identity, — And  tlie  said  plaintiff  fur- 
ther avers  that  the  said  plaintiff  in  the  said  former  ' 
action  in  the  said  Circuit  Court  for  Montgomery. 
County  and  the  said  plaintiff  in  this  action  are  one 
and  the  same  person  and  not  other  or  different  per- 
sons; and  that  the  said  defendant  in  the  said  former 
action  and  the  said  defendant  in  this  action  are  the 
same  person  and  not  other  or  different  persons;  and 
that  the  said  promissory  note  alleged  and  sued  upon 
by  the  said  plaintiff  in  the  said  former  action  was  one 
of  the  four  promissory  notes  which  are  mentioned 
and  described  in  the  condition  of  the  'said  writing  ob- 
ligatory which  is  mentioned  in  tlie  several  pleadings 
in  this  action  and  not  any  other  or  different  note  (o) ; 

Prayer  of  Judgment — Wherefore  the  said  plaintiff 
prays  judgment  if  the  said  defendant  ought  to  be 
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admitted  or  received,  against  the  said  record,  to 
plead  that  the  said  writing  obligatory  is  invalid 
or  void  as  he  has  pleaded  in  the  said  plea  by  him 
pleaded  (p), 

Thos.  Gray, 
Attorney  for  the  Plaintiff. 

(/).  A  plea  of  estoppel  has  its  characteristic  commencement  and 
conclusion,  which  distinguish  it  from  the  ordinary  plea  and  indi- 
cate its  peculiar  nature.  It  will  be  remembered  .that  a  plea  of 
estoppel  is  an  exception  to  the  general  rule,  that  every  pleading  after 
the  declaration  must  be  by  way  of  either  demurrer,  traverse  or  con- 
fession and  avoidance.  In  setting  up  an  estoppel,  the  pleader  neither 
denies  nor  avoids  the  precedent  matter,  but  asserts  that  the  truth 
thereof  is  immaterial  because  the  adverse  party  is,  by  reason  of  the 
facts  pleaded,  not  at  liberty  to  rely  upon  what  he  has  set  up.  Thus, 
here,  the  replication  suggests  that  the  defendant  cannot  escape  lia- 
bility by  reason  of  the  alleged  invalidity  of  the  bond  because  that 
matter  is  concluded  by  the  Maryland  judgment,  and  it  is  imma- 
terial whether  the  assertions  of  the  plea  be  true  or  false. 

Matter  of  estoppel  should  be  specially  pleaded;  else  there  is 
danger  that  the  advantage  may  be  lost,  as  in  a  case  where  a  former 
judgment,  not  having  been  pleaded,  but  being  offered  in  evidence  at 
the  trial  on  the  general  issue,  was  held  not  conclusive,  as  it  would 
have  been  if  pleaded,  but  only  evidence  to  which  the  jury  might 
give  such  weight  as  they  thought  fit:  Vooght  vs.  Winch,  2  B. 
&  Aid.,  662.  Though  it  is  doubtful  whether  the  law  be  so  at 
present:  Bigelow  on  Estoppel,  589;  it  is  generally  safer  and  advan- 
tageous to  set  up  the  estoppel  on  the  record:  i  Chitty  PI.,  603; 
3  ibid,,  929- 

To  indicate  that  the  pleader  relies  upon  the  estoppel  as  such, 
and  does  not  plead  it  by  way  of  traverse  or  confession  and  avoid- 
ance, the  commencement  and  the  conclusion  of  the  pleading  should 
be  those  appropriate  to  matter  of  estoppel;  otherwise  the  pleading 
m.ay  be  treated  as  an  ordinary  plea  in  bar  and  so  the  effect  of  the 
estoppel  be  lost,  or  the  pleading  may  even  be  demurrable  in  matter 
of  substance :  i  Wms.  Saund.,  325,  note  4.    See  note  d  to  Case  IV. 

(ffi).  Formerly,  it  was  necessary  in  pleading  a  judgment  to  set 
out  the  whole  record,  showing  all  the  proceedings  in  the  cause,  as 
is  done  in  Pitt  vs.  Knight,  i  Saund.,  86;  but  afterward  it  was  held 
sufficient  to  state  that  the  plaintiff  in  the  former  suit  impleaded  the 
defendant  therein  in  such  a  court,  at  such  a  date,  in  an  action  of 
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stich  nature,  and  to  follow  with  a  taliter  processum  est  to  the  state- 
ment of  the  judgment:  i  Wms.  Saund.,  92,  note  2;  i  Chitty  PL, 370; 
see  the  forms,  3  Chitty  PL,  929,  956,  1062. 

(n).  The  particularity  with  which  this  replication  states  the  con- 
tents of  the  declaration  filed  in  the  Montgomery  County  suit  is 
intended  to  show  that  that  case  involved  the  same  question  which 
is  raised  by  the  plea  filed  herein,  namely  the  validity  of  the  notes 
and  the  bond.  It  is  shown  that  in  the  former  suit  the  present 
defendant  was  sued  upon  a  cause  of  action  to  which  the  defense 
now  made  was  as  available  as  it  is  here,  and  that  judgment  went 
against  him  there. 

The  present  situation  differs  from  that  to  which  are  applicable 
the  forms  in  Chitty  cited  in  the  last  note  in  this,  that  in  those  forms 
the  cause  of  action  to  which  defense  is  made  is  identical  with 
the  debt  or  delict  which  was  sued  upon  in' the  former  suit  which  is 
pleaded  in  those  forms.  Here  the  like  identity  of  subject-matter 
cannot  be  averred,  the  former  suit  being  on  a  note  and  this  on  a 
bond;  but  the  replication  seeks  to  develop  the  identity  of  the  ques- 
tion involved  in  the  two  proceedings.  Hence,  the  character  of  the 
pleading  is  set  out;  see  a  more  elaborate  and  precise  allegation  of 
pleadings  in  a  former  suit  in  the  leading  case  on  this  point: 
Outram  vs,  Morewood,  3  East,  346. 

(0).  A  plea  of  estoppel,  being  ''odious  in  the  law,''  should  be 
pleaded  with  much  strictness;  and,  like  a  plea  in  abatement  which 
is  likewise  disfavored,  must  go  beyond  the  limits  of  ordinary 
pleas,  and,  at  least  to  a  certain  extent,  anticipate  possible  replies: 
I  Chitty  PL,  234;  Perry  on  PL,  368;  Dovaston  vs,  Payne,  2  H. 
BL,  530;  S.  C,  2  Sm.  L.  C,  140;  Shipman,  428,  430. 

In  this  instance,  therefore,  the  plaintiff  makes  positive  and  pre- 
cise averments  for  the  purpose  of  establishing  with  all  possible 
certainty  the  identity  of  the  parties  in  the  two  suits  and  the  iden- 
tity of  the  questions  involved,  so  far  as  the  questions  can  be 
shown  to  be  identical. 

The  replication  proceeds  upon  the  theory  that  the  pleading  in  the 
Maryland  suit,  as  it  is  set  out  herein,  raised  the  identical  question  now 
sought  to  be  raised  by  the  plea,  namely,  the  validity  of  the  notes  and 
the  bond,  all  being  parts  of  the  same  transaction.  The  point  of 
law  suggested  is,  that  the  defendant,  having  had  in  that  suit 
opportunity  to  litigate  that  question,  is  as  to  that  concluded  by 
the  judgment  in  Maryland,  whether  or  not  he  did  actually  raise 
the  defense  and  litigate  it. 

The  law  on  this  subject,  being  copious,  somewhat  intricate, 
abounding  in  refinements,  and  not  altogether  harmonious,  the 
present   editor   does   not   conceive   himself  obliged   to   express  an 
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opinion  as  to  the  merits  of  this  replication,  judging  it  easier  for 
himself  and  safer  for  others  to  leave  the  student  to  consider  the 
precise  question,  whether  a  judgment  in  a  former  suit,  rendered 
upon  default  of  the  defendant,  for  the  amount  of  one  promissory 
note  of  a  series,  given  in  the  same  transaction  and  upon  the  same 
consideration,  precludes  the  same  defendant,  when  sued  upon 
another  note  of  the  same  series,  to  raise  any  defense  which  might 
have  been  but  was  not,  availed  of  in  the  former  suit  See  Mr. 
Smith's  notes  and  those  of  the  American  editors  to  the  Duchess 
of  Kingston's  case,  2  Sm.  L.  C,  744  et  seq.;  Bigelow  on  EstoppeL 
passim;  Aurora  City  vs.  West,  7  Wall.,  82;  Cromwell  vs.  Sac  Co, 
04  U.  S.,  351;  Hughes  vs.  U.  S.,  4  Wall.,  232;  Thompson  vs. 
Roberts,  23  How.,  233. 

If  the  inquirer  should  be  persuaded  that  the  defendant  might 
have  demurred  successfully  to  this  replication,  let  it  be  remem- 
bered that  the  grounds  of  objection  available  at  this  point  can  be 
urged  also  upon  ultimate  demurrer,  if  the  pleadings  shall  so 
terminate,  or  upon  motion  in  arrest  or  for  repleader  or  for  judg- 
ment non  obstante,  if  the  record  shall  produce  an  issue  of  fact 
and  verdict  go  against  the  defendant:    Notes  dd,  jj,  infra. 

Rejoinder. 

Judgment  in  Maryland  not  a  Personal  Judgment. 

Caption. — Vt  supra. 

Commencement.  —  Appearance.  —  Now  comes  the 
defendant  in  the  above  entitled  cause,  and,  as  to  the 
replication  herein  by  the  plaintiff  pleaded,  says. 

Actio  non. — That  by  reason  of  anything  by  the 
said  plaintiff  in  the  said  replication  alleged,  the  said 
plaintiff  his  action  against  the  said  defendant  ought 
not  to  have  or  maintain,  because  the  said  defendant 
says  (g), 

Body.  That,  at  the  time  when  the  action  men- 
tioned and  alleged  in  the  said  replication  was  insti- 
tuted and  thereafter  throughout  the  pendency  and 
prosecution  thereof,  and  at  the  time  when  the  judg- 
ment in  the  said  replication  alleged  was  rendered, 
the  said  defendant  was  domiciled  and  resident  within 
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the  District  of  Columbia^  and  was  not  a  citizen  or  a 
resident  of  the  state  of  Maryland,  and  was  not  found 
or  served  with  process  in  the  said  state  at  any  time 
during  the  pending  and  prosecution  of  the  said 
action ;  nor  was  the  said  defendant  at  any  time  served 
with  any  process  issued  in  or  on  account  of  the  said 
action,  nor  did  he  any  time  appear  in  person  or  by 
attorney  in  the  said  action  or  otherwise  submit  himself 
to  the  jurisdiction  of  the  said  Circuit  Court  of  the  State 
of  Maryland ;  and  the  fact  is  that  the  said  action  was 
instituted  and  prosecuted  by  the  issue  out  of  the 
said  court  of  a  writ  of  attachment,  which  said  writ 
was  levied  upon  certain  real  estate  in  the  county  of 
Montgomery  in  the  said  state,  which  said  real  estate 
was  not,  at  the  time  of  the  levy  thereon  of  the  said 
writ,  the  property  of  the  said  defendant ;  and  that  the 
said  action  was  not  instituted  or  prosecuted,  nor  ; 
was  judgment  therein  rendered  otherwise,  or  by,  upon 
or  after  any  other  process  or  notice  against  or  to  the 
said  defendant,  than  by  the  levy  of  the  said  writ 
of  attachment  (r) ; 

Conclusion. — Verification. — And  this  the  said  de- 
fendant is  ready  to  verify. 

Paul  WnrrE, 
Attorney  for  the  Defendant. 

(g).  Pleas  substantially  identical  with  this  have  been  held  good 
in  Price  vs.  Ward,  25  N.  J.  L.,  225;  Bachman  vs.  Hopkins,  ll 
Ark.,  161;  Waddam  vs.  Bumham,  i  Tyler  (Vt.),  233,  and  other 
cases.  A  similar  plea  was  held  demurrable,  upon  very  strict  and 
exacting  principles,  and  in  a  stale  of  the  law  unlike  that  generally 
obtaining  in  America,  in  Cowan  vs.  Braidwood,  i  Man.  and  Gr.,  882. 
General  principle,  undoubtedly,  is  that  a  judgment  rendered  without 
personal  service  upon  the  defendant  is  not  binding  upon  him  per- 
sonally; and  a  judgment  based  solely  upon  attachment  of  property 
binds  only  the  property  actually  attached  and  physically  subjected 
to  the  power  of  the  court,  such  a  judgment  not  being  executioa- 
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able  upon  other  property  of  defendant  or  otherwise  available 
against  him:  Pennoyer  vs.  Neff,  95  U.  S.,  715;  Picquet  vs.  Swan, 
5  Mason,  35;  Boswell  vs.  Otis,  9  How.,  336;  Cooper  vs.  Reynolds, 
10  Wall.,  3o8»  and  many  other  cases. 

The  effect  of  a  foreign  judgment  may,  in  the  Federal  courts,  and 
generally  in  those  of  the  states,  be  defeated  by  averment  and  proof 
that  the  judgment  was  rendered  without  personal  service  upon 
the  defendant:  D'Arcy  vs.  Ketchum,  11  How.,  165;  McElmoyle  vs. 
Cohen,  13  Pet,  312;  and  other  cases;  and  such  averment  and  proof 
are  competent,  although  the  record  of  the  foreign  court  affirmatively 
avers  the  appearance  of  the  defendant:  Starbuck  vs.  Murray,  5 
Wend.,  148. 

Objection  to  this  rejoinder  is  taken  on  the  final  demurrer;  infra, 
note  gg. 

(r).  The  rejoinder  is,  at  first  blush,  subject  to  the  objection 
of  duplicity,  averring,  as  it  does,  both  that  the  defendant  was  not 
personally  served,  and  that  the  property  attached  was  not  his. 
But  demurrer  on  that  ground  to  a  similar  plea  was  overruled  in  an 
early  Vermont  case,  in  reading  which  care  should  be  taken  not 
to  be  misled  by  the  rather  loose  principles  then  accepted  in  respect 
of  attachment  proceedings  and  as  to  the  effect  of  judgments  based 
upon  attachment:  Waddam  vs.  Burnham,  i  Tyler,  233.  In  that 
case  it  is  held  that  the  two  facts  taken  together  constitute  but  a 
single  connected  proposition  or  entire  point,  like  the  averment  that 
certain  beasts  were  not  defendant's,  were  not  commonable  cattle, 
and  were  not  levant  and  conchant:  Robinson  vs.  Raley,  i  Burrows, 
316;  Shipman,  358;  and  see  same  point  in  Express  Company  vs. 
Burdette,  7  App.  D.  C,  551. 

With  deference  it  is  suggested  that  a  better  reason  for  holding 
this  combination  of  averments  not  to  constitute  duplicity  is  that  the 
ownership  of  the  property  attached  in  the  Maryland  suit  is,  'for 
present  purposes,  immaterial;  if  the  defendant  was  not  served 
with  the  process  and  did  not  appear  in  that  cause,  the  judgment  on 
attachment  would  not  be  pleadable  against  him  now;  see  cases  in 
last  note;  and  matter  which  is  wholly  immaterial  cannot  make  a 
pleading  double:     Shipman,   355. 

The  objection,  if  valid,  could  be  made  only  by  special  demurrer. 
This  is  not,  as  Mr.  Shipman  states,  p.  376,  by  virtue  of  the 
Stat.,  27  Elizabeth,  which  relates  to  special  demurrers,  there  having 
been  special  demurrers  at  common  law  and  before  any  statute  on 
the  subject;  and  as  early  at  least  as  the  reign  of  Edward  IV, 
duplicity  could  be  objected  to  only  by  demurring  specially:  3  Reeves 
History  English  Law,  615;  though  this  was  the  only  case  in  which 
such  a  demurrer  was  requisite:     i  Chitty  PL,  663;  4  Minor  Inst. 


Case  XI — Trollope  vs.  Collins.  197 

667.  In  this  District,  the  special  demurrer  having  been  abolished, 
objection  on  the  score  of  duplicity  could  be  taken  only  by  a  motion 
to  strike  out :  infra  note  x;  Case  XIII,  notes  u,  v, 

Sarrejoinder.     Estoppel  by  Judgment  Boll. 

Caption. — XJt  supra. 

Commencement. — Appearance, — Now  *  comes  the 
plaintiff  in  the  above-entitled  cause,  and  as  to  the 
rejoiner  herein  by  the  said  defendant  pleaded, 
says  («), 

Estoppel. — That  the  said  defendant  ought  not  to 
be  admitted  or  received  to  plead  the  said  rejoinder 
by  him  pleaded,  as  to  so  much  thereof  wherein  he 
denies  that  he  appeared  in  the  said  action  therein 
mentioned,  and  also  as  to  so  much  thereof  wherein 
he  alleges  that  the  real  property  therein  mentioned 
and  whereon  it  is  alleged  that  the  certain  writ  of 
attachment  also  therein  mentioned  was*  levied  was  not 
the  property  of  the  said  defendant,  because  the  said 
plaintiff  says, 

Body. — That  in  and  by  the  record  and  judgment 
roll  of  the  said  action  it  appears  and  is  recorded, 
recite,  and  averred  that  the  said  defendant,  being 
the  defendant  in  the  said  action,  did  appear  in  the 
said  action,  and  during  the  course  of  the  proceedings 
had  therein  by  his,  the  said  defendant's,  attorney, 
one  William  Black,  the  said  William  Black  then  and 
there  being  an  attorney  of  the  said  court  wherein  the 
said  action  was  then  pending;  and  that  the  said 
defendant,  by  his  said  attorney  did  in  the  said  court 
and  in  the  said  action  file  a  certain  motion,  in  and 
by  which  said  motion  the  said  defendant  moved  and 
requested  the  said  court  to  quash  the  said  writ  of 
attachment  and  to  quash  the  levy  thereof ; 
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(t).  And  it  further  appears  by  the  said  record  and 
judgment  roll  that  the  said  defendant,  being  then 
the  defendant  in  the  action  aforesaid,  did,  in  and  by 
the  motion  aforesaid  and  as  one  of  the  grounds  of  the 
said  motion,  allege  and  claim  that  the  parcel  of  real 
estate  whereon  the  said  writ  of  attachment  had  been 
levied  was  not  the  property  of  liim,  the  said 
defendant ; 

And  it  further  appears,  in  and  by  the  said  record 
and  judgment  roll,  that  thereupon,  and  after  the  filing 
by  the  said  defendant  of  the  said  motion  as  aforesaid, 
such  proceedings  were  had  in  the  said  court  that  by 
the  consideration  and  order  of  the  said  court,  the  said 
motion  of  the  said  defendant  was  overruled, 

Prout  patet  per  recordum. — ^As  by  the  said  record 
and  proceedings  thereof  still  remaining  in  the  said 
court  more  fully  and  at  large  appears; 

Conclusion. — Verification. — ^And  this  the  said 
plaintiff  is  ready  to  verify  by  the  said  record ; 

Prayer  of  Judgment — Wherefore  the  said  plaintiff 
prays  judgment  if  the  said  defendant  ought  to  be 
admitted  or  received,  against  the  said  record,  to  plead 
the  rejoinder  by  him  pleaded  in  this  suit. 

Thomas  Geay, 
Attorney  for  the  Plaintiff. 

is).  This  surrejoinder  is  clearly  bad.  It  will  be  observed  that 
the  averment  is,  not  that  the  defendant  appeared  in  the  Maryland 
suit,  or  that  the  property  therein  attached  was  his,  but  that  the 
record  in  that  cause  shows  that  he  appeared  and  that  the  court 
adjudged  the  property  to  be  his.  By  pleading  the  record  as  an 
estoppel  against  the  rejoinder,  plaintiff  asserts  that  defendant  is 
not  at  liberty  to  question  the  facts  shown  by  the  record,  though 
the  truth  may  be  otherwise. 

Although  the  point  was  once  doubtful,  and  in  some  jurisdictions 
it  is  yet  the  law  that  none  of  the  averments  of  any  judgment  may  be 
denied,  it  is  settled  in  the  Federal  and  in  most  state  courts  that  a 
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jtidgnient  rendered  in  one  state,  when  sought  to  be  enforced  in 
another  state,  is  always  open  to  inquiry  as  to  the  jurisdiction  of 
the  court  and  notice  to  the  defendant:  Freeman  on  Judgments, 
fourth  edition,  section  563;  Thompson  vs.  Whitman,  18  Wall.,  457; 
Christmas  vs.  Russell,  5  Wall.,  305.  In  Starbuck  vs.  Murray,  5 
Wend.,  148,  a  replication  setting  up  the  recital  of  a  judgment  roll 
from  another  state  as  an  estoppel  against  a  plea  denying  service 
of  process  and  appearance  was  held  bad  on  demurrer. 

In  propriety,  the  plaintiff  should  have  traversed  the  averments  of 
the  rejoinder  and  pleaded  that  the  defendant  did  appear  by  attorney 
in  the  Maryland  case,  and  no  doubt  he  would  have  done  so  had 
defendant  demurred  to  this  surrejoinder,  since,  upon  the  sustaining 
of  such  a  demurrer,  leave  would  have  been  given  to  plead  again; 
note  k,  supra.  In  that  event,  however,  an  issue  of  fact  would  have 
been  made,  upon  the  trial  of  which  the  judgment  roll  from  Mont- 
gomery County  would  have  been  offered  in  evidence  to  prove 
defendant's  appearance  in  the  former  cause.  The  entry  in  that 
record  as  to  this  fact,  as  appears  by  the  rebutter,  infra,  presents 
the  question  of  law,  whether  the  appearance  was  general  or  special; 
and  the  result  of  the  trial  would  have  depended  upon  the  view  taken 
by  the  court  of  this  question.  Defendant,  therefore,  deems  it  expe- 
dient, for  the  present  at  least,  to  waive  the  insufficiency  of  the 
surrejoinder  and  to  plead  the  entry  itself  in  the  rebutter,  thereby 
raising  on  the  record  the  same  question,  which  otherwise  could  be 
presented  only  on  a  trial. 

Whether,  upon  the  ultimate  demurrer  and  the  retrospect  of  the 
whole  record  taken  thereon,  defendant  may  urge  the  badness  of 
the  surrejoinder  as  a  substantial  defect,  is  a  question  left  to  the 
consideration  of  the  student:   notes  dd,  hh,  jj,  infra. 

(/).  As  to  the  apparent  duplicity  in  pleading  both  that  defendant 
appeared  and  that  the  property  was  adjudged  to  be  his,  see  note  r, 
supra,  observing  that  the  considerations  there  suggested  as  war- 
ranting the  defendant's  mode  of  pleading  may  not  be  equally  ap- 
plicable to  a  traversing  of  the  rejoinder. 

Rebutter. 

Special  Appearance  in  Former  Suit. 

Caption. — JJt  supra. 

Commencement. — Appearance. — ^Now  comes  the 
defendant  in  the  above-entitled  cause  and  as  to  the 
surrejoinder  herein  by  the  plaintiff  pleaded  says, 
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Actio  non. — That  the  said  plaintiff^  by  reason  of 
anything  in  the  said  surrejoinder  alleged,  his  action 
against  this  defendant  ought  not  to  have  or  maintain, 
because  the  said  defendant  says. 

Body. — Inducement  (u). — That  the  said  William 
Blacky  who  is  mentioned  in  the  said  surrejoinder,  was 
employed  and  authorized  by  the  said  defendant  only 
to  appear  specially  as  the  attorney  for  the  said  defend- 
ant in  the  said  action  which  is  mentioned  in  the  said 
surrejoinder,  and  so  to  appear  only  for  the  purpose 
of  causing  the  said  writ  of  attachment  and  the  levy 
thereof  to  be  quashed,  and  of  so  objecting  to  the  juris- 
diction of  the  court  wherein  the  said  action  was 
pending  (v) ; 

and  the  said  defendant  avers  the  fact  to  be  that 
the  the  said  William  Black  did  appear  for  the  said 
defendant  in  the  said  action  specially,  and  only  for 
the  purpose  of  filing  the  said  motion  and  of  object- 
ing to  the  jurisdiction  of  the  court,  and  did  not 
appear  for  the  said  defendant  generally  or  for  any 
other  purpose, 

Prout  patet  per  recordum. — ^As  appears  by  the  said 
record  and  judgment  roll,  which  said  judgment  roll 
and  the  entry  therein,  so  far  as  the  same  relates  to 
the  said  appearance  of  the  said  defendant  or  in  any 
manner  purports  to  show  or  recite  any  appearance 
by  the  said  defendant  in  the  said  action,  is  of  the 
tenor  following,  that  is  to  say  (w)  : 


V 
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In  the  Circuit  Court  for  Montgomery  County. 


Anthony  Trollope 

vs, 
WiLKiB  Collins. 


At  Law, 
r  No.  5432. 


Now  comes  Wilkie  Collins,  named  as  defendant 
in  the  above-entitled  cause,  by  his  attorney,  William 
Black,  and  appearing  specially  and  only  for  the  pur- 
poses of  this  motion  and  for  objecting  to  the  juris- 
diction of  the  court,  and  not  appearing  generally  or 
for  any  other  purpose,  moves  the  court  to  quash 
the  writ  of  attachment  issued  in  this  cause  and  levied 
upon  a  certain  lot  of  the  town  of  Rockville,  and 
to  vacate  and  set  aside  the  levy  of  the  said  writ. 

And  for  grounds  of  this  motion  the  said  movant 
assigns  and  states  the  following: 

1.  That  the  declaration  filed  in  this  cause  does 
not  state  a  cause  of  action  upon  which  the  said  writ 
may  properly  be  issued. 

2.  That  the  said  lot  upon  which  the  said  writ  has 
been  levied  is  not  the  property  of  this  movant. 

William  Black, 
Attorney  for  Defendant. 

Absque  hoc, — Without  this,  that  the  said  defendant 
ever  at  any  time  employed  or  authorized  the  said 
William  Black  to  appear  for  the  said  defendant  in 
the  said  cause  otherwise  than  specially  for  the  pur- 
pose of  causing  the  said  writ  of  attachment  and 
the  levy  thereof  to  be  quashed  and  of  objecting  to 
the  jurisdiction  of  the  court;  and 

Without  this,  that  the  said  William  Black  did  ever 
at  any  time  appear  for  the  said  defendant  in  the  said 
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action  otherwise  than  is  shown  and  ayerred  in  and 
by  that  part  of  the  said  judgment  roll  which  is  here- 
inabove set  out;  and 

Without  this,  that  the  said  record  and  judgment 
roll  shows,  records,  recites,  or  avers  any  appearance 
by  the  said  William  Black  for  the  said  defendant,  or 
any  appearance  of  or  for  the  said  defendant,  in  the 
said  action,  otherwise  than  the  same  is  shown, 
recorded,  recited,  and  averred  in  and  by  that  part 
of  the  said  record  and  judgment  roll  which  is  here- 
inabove set  out; 

Verification. — ^And  this  the  said  defendant  is  ready 
to  verify. 

Paul  White, 
Attorney  for  the  Defendant. 

{u).  Special  traverse  is  employed  for  the  sake  of  effecting  an 
indirect  denial  of  the  averment  that  defendant,  appeared  in  the 
former  suit,  and  thereby  developing  upon  the  record  the  question 
as  to  the  legal  effect  of  a  special  appearance  by  attorney. 

{v).  A  recital  in  a  record,  that  defendant  appeared  by  attorney, 
may  be  impugned  by  an  averment  that  the  attorney  appeared  with- 
out authority:  Hill  vs.  Mendenhall,  21  Wall.,  453;  Freeman  on 
Judgments,  sec.  563.  Whether  a  party  admitting  that  his  attorney 
was  authorized  to  appear  to  a  limited  extent  can  rely  upon  the 
fact  that  the  attorney  actually  exceeded  his  authority,  may  not 
be  so  clear. 

(w).  By  thus  setting  out  in  ipsissimis  verbis  the  entry  in  the 
judgment  roll  showing  the  appearance,  and  by  negativing  any  other 
recital  of  his  appearance,  defendant  presents  on  the  record  the 
question,  whether  or  not  that  appearance  was  such  as  to  give  the 
court  authority  to  render  a  personal  judgment  against  him.  Plain- 
tiff, being  unable  to  show  any  other  entry,  cannot  traverse,  and  is 
therefore  driven  to  demur  and  stake  his  cause  upon  this  point  of 
law — unless,  of  course,  one  party  or  the  other  has  at  some  former 
stage  of  the  pleading  committed  an  error  in  matter  of  substance 
which  has  not  been  cured  by  the  other  party's  subsequent  pleading. 
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Demumr     On  Several  Grounds. 

Caption. — Ut  supra. 

Now  comes  the  plaintiff  in  the  above-entitled  cause 
and  says  that  the  rebutter  herein  by  the  defendant 
filed  is  bad  in  substance. 

Thos.  Gray, 
Attorney  for  the  Plaintiff. 

Note. — ^Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these : 

1.  That  the  said  pleading  is  double  in  this,  that  it 
allies  two  distinct  matters,  namely, 

( 1 ) .  That  the  attorney  therein  mentioned  was  not 
authorized  to  appear  generally  for  the  defendant  in 
the  action  mentioned;  and, 

(2).  That  the  attorney  did  not  appear  generally 
in  that  action   (x). 

2.  That  the  pleading  is  bad  for  the  further  reason 
that  it  alleges  the  said  two  distinct  matters,  the 
former  of  which  is  matter  in  pais  and  triable  by  the 
country,  and  the  latter  of  which  is  matter  of  record 
and  triable  only  by  the  record;  wherefore,  by  reason 
of  the  diverse  modes  of  trial  appropriate  to  the 
resi)ective  matters,  the  said  matters  cannot  be  pleaded 
in  the  same  pleading  {y). 

3.  That  the  pleading  is  bad  also  in  this,  that  it 
alleges  matter  of  record  but  does  not  conclude  with 
an  offer  to  verify  by  the  record  (z). 

4.  That  the  pleading  shows  that  the  defendant 
appeared  in  the  cause  mentioned  by  his  attorney,  who 
was  an  attorney  and  oflScer  of  the  court  in  which  the 
cause  was  pending,  whereby  the  defendant  admitted. 
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the  jurisdiction  of  the  court  and  submitted  himself 
thereto;  wherefore,  since  in  appearing  by  attorney  a 
party  cannot  question  the  jurisdiction  of  the  court, 
the  attempted  limitation  of  the  appearance  was  a 
general  appearance  and  so  gave  the  court  jurisdiction 
to  render  a  personal  judgment  against  the  defend- 
ant {a  a). 

5.  That  so  much  of  the  pleading  as  alleges  that 
the  attorney  was  not  authorized  to  appear  generally 
for  the  defendant  is  bad  in  this,  that  the  effect  of  the 
general  appearance  actually  entered  by  the  attorney 
could  not  be  limited  or  impaired  by  a  secret  limita- 
tion upon  his  employment  in  the  cause  ( b  6 ) . 

6.  That  the  motion  which  the  rebutter  shows  to 
have  been  filed  in  the  former  suit  appears,  as  the 
same  is  set  out,  not  to  have  been  confined  and  lim- 
ited to  matter  affecting  the  jurisdiction  of  the  court, 
but  to  have  involved  the  action  of  the  court  upon  the 
merits  of  the  cause,  it  appearing  that  in  and  by  the 
said  motion  it  is  alleged: 

"That  the  declaration  filed  in  this  cause  does  not 
state  a  cause  of  action  upon  which  the  said  writ  may 
properly  be  issued."     (cc). 

7.  That  upon  the  whole  record  judgment  should 
be  given  for  the  plaintiff  for  these  reasons  (dd). 

( 1 ) .  That  the  plea  by  the  defendant  pleaded  herein 
is  bad  in  substance  and  insufScient  in  law  in  this, 
namely  (ee) : 

A.  That  the  said  plea  contains  and  makes  aver- 
ments against  the  validity  and  virtue  of  a  sealed 
instrument  executed  by  the  defendant  and  by  which  he 
shows  himself  to  be  bound;  and  in  this, 

B.  That  the  said  plea  makes  averments  contrary 
to  the  recitals  of  the  said  sealed  instrument,  of  which 
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instrument  the  plea  makes  profert  and  shows  the 
defendant  to  be  bound  by  the  said  recitals;  and  in 
this: 

C.  That  the  agreement  alleged  and  set  forth  in 
the  said  plea  is  not  unlawful  or  immoral  and  con- 
stitutes no  reason  why.  the  bond  should  be  held 
inyalid   (//). 

(2).  That  the  rejoinder  by  the  said  defendant 
pleaded  herein  is  bad  in  substance  and  insufficient  in 
law,  in  this,  namely  (gg)  : 

A.  That  it  is  not  averred  therein  and  does  not 
thereby  appear  that  the  said  defendant  was  not,  when 
the  action  therein  mentioned  was  instituted  and  dur- 
ing the  pendency  thereof,  actually  within  the  State 
of  Maryland  and  commorant  in  the  said  state,  or 
that  he  did  not  own  property  within  that  state;  and 
in  this: 

B.  That  it  does  not  appear  by  the  said  replication 
that  the  said  defendant  did  not,  at  the  time  afore- 
said, have  in  the  State  of  Maryland  an  agent  or 
attorney  authorized  to  receive  and  accept  service  of 
process  for  the  said  defendant,  or  that  process  was 
not  duly  served  upon  and  accepted  by  su(*h  agent  or 
attorney. 

(3).  That  the  said  rebutter  by  the  said  defendant 
above  pleaded  is  bad  in  substance  in  this,  namely : 

That  the  surrejoinder  by  the  said  plaintiff  above 
pleaded  alleges,  not  that  the  said  defendant  did  appear 
by  attorney  in  the  former  action  therein  mentioned, 
but  that  the  record  and  judgment  roll  in  the  said  action 
shows  that  he  did  so  appear;  which  allegation  as 
made  is  immaterial;  wherefore  the  said  defendant, 
by  answering  thereto,  has  caused  an  issue  to  be  made 
upon  an  immaterial  point,  and  one  whereupon  the 
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court  is  unable  to  give  a  proper  judgment  in  this 
cause  {h  h). 

8.  That  the  said  rebutter  is,  in  other  respects, 
uncertain^  informal  and  insufficient  (i  i),  (/  /)• 

(x).  As  duplicity  could  be  objected  to,  even  before  the  Stat 
27  Eliz.,  only  by  special  demurrer,  and  as  the  special  demurrer 
is  not  allowed  by  the  rules  of  the  Supreme  Court  of  this  District 
this  objection,  as  taken  by  demurrer,  is  unavailing  and  could  be 
raised  only  by  a  motion  to  strike  out :  Rule  31,  U.  S.  vs.  Ritchie,  3 
Mackey,  162;  Express  Co.  vs.  Burdette,  7  App.  D.  C,  S5S 

If  the  attorney  did  not  in  fact  appear  generally,  it  seeiQS  imma^ 
terial  whether  he  did  or  did  not  have  authority  so  to  do,  and  the 
averment  as  to  his  authority  would  not  constitute  duplicity.  If,  on 
the  other  hand,  he  did  appear  generally,  it  may  be  a  question 
whether  a  private  limitation  upon  his  authority  would  be  mate- 
rial, as  is  suggested  in  note  v,  supra,  and  the  objection  of  duplicity 
might  be  evaded  on  this  ground.  If  both  matters  are  material,  the 
point  is  worthy  of  consideration. 

(y).  Cases  cited  in  note  g,  infra,  show  that  this  objection  is  not 
necessarily  fatal,  the  authorities  recognizing  that  it  is,  in  a  proper 
case,  competent  to  mix  matter  of  fact  and  matter  of  record  in  the 
same  pleading.  In  all  those  cases,  however,  it  seems  more  or  less 
clear  that  the  matter  of  one  kind  was  but  inducement  to  the  matter 
of  the  other  kind;  whereas,  here,  the  two  matters,  as  they  are 
pleaded,  are  distinct  and  independent;  although  the  cases  authorize 
pleading  a  diversity  of  matter,  they  do  not  countenance  duplicity; 
and  if  the  two  matters  alleged  in  the  rebutter  are  really  distinct 
and  both  material,  the  student  will,  in  view  of  the  vexatious  situa- 
tion here  presented,  probably  conclude  that  it  would  have  been 
wiser  had  the  defendant  limited  his  rebutter  to  one  of  the  two 
matters  pleaded. 

(s).  By  Stat.  4  and  5  Anne,  cap.  16,  in  1706,  one  of  the 
statutes  of  jeofails  (Shipman,  262,  272;  Perry,  233;  Tyler,  126; 
I  Chitty,  559,  685),  it  is  enacted  that, 

"No  advantage  or  exception  shall  be  taken  of  or  for  an  imma- 
terial traverse;  etc.,  etc.,  or  of  or  for  the  omission  of  vi  et  armis, 
et  contra  pacem,  or  either  of  them;  or  of  or  for  the  want  of 
averment  of  hoc  paratus  est  veriUcare,  or  hoc  paratus  est  veriHcare 
per  recordum;  or  of  or  for  not  alleging  prout  patet  per  recordum, 
or  other  matter  of  like  nature,  except  the  same  shall  be  specially 
and  particularly  set  down  and  shown  for  cause  of  demurrer." 

Where  a  plea  puts  in  issue  matter  of  fact  as  well  as  matter 
of  record,  it  should  conclude  to  the  country:    i   Chitty  PL,  556; 
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Allen  vs,  Crofoot,  7  Cowen,  46;  Lytle  vs.  Lee,  5  Johns.,  112; 
Fursdcn  vs.  Weeks,  3  Levinz,  6$.  These  authorities  seem  to  meet 
this  objection  so  far  as  it  relates  merely  to  the  form  of  the  con- 
clusion, though  the  difficulty  in  respect  of  the  duplicity  inherent  in 
the  pleading  might  be  troublesome  without  regard  to  the  formal 
conclusion:    notes  x  and  y,  supra, 

(a  a).  A  defendant  may  appear  for  the  purpose  of  objecting 
to  the  jurisdiction  of  the  court  over  his  person  or  property  with- 
out thereby  subjecting  himself  to  the  jurisdiction,  provided  that 
such  appearance  is  expressed  to  be  a  special  appearance  and  lim- 
ited to  the  question  of  jurisdiction:  Harkness  vs.  Hyde,  98  U.  S., 
476;  Steamship  Co.  vs.  Tugman,  ic6  U.  S.,  118;  S.  P.  Co.  vs. 
Denton,  146  U.  S.,  202;  Rwy.  Co.  vs.  Pinkney,  149  U.  S.,  194; 
Robinson's  Practice,  v.   S  P*  6- 

An  attorney  being  an  officer  of  the  court,  it  is  laid  down  in  the 
old  books  that  the  employment  of  an  attorney  is  an  acknowledg- 
ment of  the  jurisdiction  of  the  court,  wherefore  a  plea  to  the 
jurisdiction  must  not  be  pleaded  by  attorney,  but  in  proper  person: 
Gilbert,  C.  P.,  ist  cd.,  152;  3d  ed.,  187;  5  Robinson  Prac,  6; 
z  Chitty  PI.,  426;  2  Wms.  Saund.,  209,  b,  note;  2  Wms.  Saund., 
2,  b,  note.  Hence  pleas  in  abatement  and  all  pleadings  challenging 
the  court's  jurisdiction  are  properly  pleadable  only  in  propria  persona, 
and  if  pleaded  by  attorney  are  demurrable :  Brit  ton  vs.  Graydon,  i  Ld. 
Raym.,  117;  though  some  authorities  incline  to  the  contrary :  Cremer  vs. 
Wicket,  I  Ld.  Raym.,  509 ;  2  Wms.  Saund.,  209,  b.,  note ;  and  the  prece- 
dents in  I  Lilly's  Entries,  pp.  i  et  seq.,  show  pleas  in  abatement 
pleaded  by  attorneys.  A  corporation  may  always  appear  by  attorney, 
since  otherwise  it  could  not  appear  at  all:  Bank  vs.  Slocomb,  14 
Peters,  65. 

The  precise  question  here  is,  whether  appearance  by  attorney 
amounts  to  a  waiver  of  objections  to  the  jurisdiction  and  takes 
the  place  of  a  service  of  process.  A  voluntary  general  appearance 
to  a  suit  gives  the  court  jurisdiction  of  the  defendant's  person  to 
the  same  extent  as  service  of  process  would  have  done:  Toland  vs. 
Sprague,  12  Peters,  300;  and  every  appearance  is  general  which  is 
not  expressly  limited  and  made  special  by  its  terms:  Atkins  vs. 
Disintegrating  Co.,  18  Wall.,  272,  298;  Pollard  vs.  Dwight,  4  Cr.,421. 
If,  therefore,  an  appearance  by  attorney  is  necessarily  a  general 
appearance  and  cannot  be  limited,  the  attempted  limitation  of  the 
appearance  in  the  Maryland  case  was  ineffectual.  In  Knox  vs. 
Summers,  3  Cr.,  496,  appearance  by  attorney  to  plead  in  abatement 
defects  in  the  service  of  process  was  held  to  be  a  waiver  of  the 
very  jurisdictional  points  sought  to  be  set  up;  but  in  that  case  it 
does  not  appear  that  the  appearance  was  expressed  to  be  special 
or   otherwise   attempted    to   be   limited.     The   point    is   deserving 
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of  consideration,  whether  in  modern  practice  the  mere  mention 
of  an  attorney  in  a  motion  setting  up  jurisdictional  defects  is  a 
waiver  of  the   defects   alleged   and    relied  upon. 

ibb):  A  judgment  hased  solely  upon  the  defendant's  appearance 
by  attorney  may  be  impeached  by  averment  and  proof  that  the 
attorney  had  no  authority  to  represent  the  defendant  at  all: 
Hill  vs.  Mendenhall,  21  Wall.,  453.  Whether  a  defendant,  admitting 
a  limited  authority  in  his  attorney,  may  show  that  the  latter 
transcended  his  employment,  quaere. 

(cr).  A  special  appearance,  being  permitted  only  for  the  sake 
of  testing  the  jurisdiction  of  the  court,  all  that  is  permissible 
under  such  appearance  is  to  show  matter  affecting  the  jurisdiction. 
If  the  party  appearing  specially  goes  beyond  questions  of  juris- 
diction and  suggests  matter  touching  the  merits  of  the  cause, 
he  waives  all  objections  to  the  jurisdiction,  since  in  so  invoking 
the  ruling  of  the  court  upon  the  subject  of  litigation  he  acknowl- 
edges the  court's  jurisdiction  over  the  subject:  Jones  vs.  Andrews, 
10  Wall.,  327,  332;  Spalding  vs.  Crawford,  3  App.  D.  C,  361. 

Had  the  motion  to  quash  the  attachment  alleged,  broadly,  that  the 
declaration  did  not  state  a  cause  of  action,  thereby  questioning,  as 
by  demurrer,  the  sufficiency  of  the  declaration  in  point  of  law, 
such  phrasing  would  no  doubt  have  made  the  motion  one  going 
to  the  merits  and  so  a  waiver  of  jurisdictional  defects;  that  being 
the  effect  of  a  demurrer  suggesting  insufficiency  in  the  plaintiff's 
case:  Jones  vs.  Andrews,  supra.  The  purpose  of  this  averment 
in  the  motion,  as  actually  worded,  is  to  suggest  that  the  case  stated 
in  the  declaration  is  not  one  within  the  statute  authorizing  attach- 
ments ;  and  this  seems  to  raise  a  question  affecting  only  the  validity 
of  the  attachment.  But,  since  the  allegation  in  any  language  might 
be  treated  as  going  to  the  merits,  it  is  perhaps  judicious  to  avoid 
it  in  moving  to  quash  an  attachment. 

(dd).  By  the  assignment  of  this  ground  of  demurrer  the  demur- 
rant invokes  the  principle,  that  upon  demurrer  the  whole  record 
must  be  examined  and  judgment  given  for  that  party  who,  upon 
the  whole,  appears  entitled  to  judgment;  or,  stated  otherwise,  a 
demurrer  searches  the  record,  and  judgment  must  be  given  against 
the  party  committing  the  first  substantial  error  in  pleading:  Ship- 
man.  266;  Tyler's  Stephen,  160;  i  Chitty  PL,  668;  Sprigg  vs. 
Mt.  Pleasant  Bank,  10  Peters,  257;  U.  S.  vs.  Arthur,  5  Cr.,  257; 
Cooke  vs.  Graham,  3  Cr.,  229;  Aurora  vs.  West,  7  Wall,  82;  Town- 
send  vs.  Jennison,  7  How.,  706;  Ferguson  vs.  Meredith,  i  WalU 
25;  Perry,  234;  Andrews,  268. 

The  effect  of  this  rule  is,  that,  although  the  demurrer  be  not 
well  taken  to  the  pleading  to  which  it  is  immediately  addressed, 
the  demurrant  may  claim  judgment  if  he  can  show  a  substantial 
defect  in   some  antecedent  pleading  of  his  adversary:    Veale  vs. 


Case  XI—Trollope  vs.  VolUns.  209 

Warner,  i  Saund.,  323,  Case  IV,  supra.  E  converso,  if  the  first 
fault  appear  to  have  been  committed  by  the  demurrant  himself, 
the  judgment  will  go  in  favor  of  the  opposite  party:  U.  S.  vs. 
Arthur,  5  Cr.,  257. 

This  principle  is  subject,  it  will  be  remembered,  to  these  quali- 
fications :  • 

(i).  It  has  no  application  to  the  case  of  a  demurrer  taken  to  a 
plea  in  abatement,  in  which  case  only  the  plea  is  examined  and 
the  demurrer  is  not  allowed  to  reach  back  to  the  declaration; 

(2).  Matters  of  form  in  the  pleadings  antecedent  to  that  demurred 
to  cannot  be  availed  of,  all  formal  defects  being  cured  by  pleading 
over; 

(3).  Substantial  defects  in  antecedent  pleas  cannot  be  urged  on 
ultimate  demurrer  if  they  have  been  cured  by  subsequent  plead- 
ing, as: 

(a)  Where  express  averment  in  the  plea  supplies  an  omission 
in  the  declaration,  as  in  the  case  of  the  hook  shown  in  the  plea 
to  have  been  taken  by  the  defendant  from  the  plaintiff's  hand: 
Glascock  vs.    Morgan,   i    Siderfin,   184;    Shipman,   272;     i    Chitty 

PI.,  671 ; 

(b).  Where  by  necessary  implication  the  act  of  pleading  over 
or  the  matter  pleaded  over  either  waives  the  omission  or  admits 
the  tnith  of  the  matter  defectively  stated :  i  Chitty  PL,  671 ;  as, 
where  the  plaintiff  suing  as  administrator  failed  to  show  his  author- 
ity, a  plea  to  the  merits  was  held  to  admit  his  authority;  ibid.; 
and  an  insufficient  averment  as  to  the  breach  of  a  covenant  was 
held  cured  by  the  plea  of  non  est  factum:  Muscat  vs.  Bailer, 
Croke's  Jac,  369;  see  also  U.  S.  vs.  Morris,  10  Wheaton,  246; 
Stutfield  vs,  Somerset,  Croke  Eliz.,  825;  note  gg,  infra; 

(4).  While,  upon  the  whole  record,  the  right  may  appear  to 
be  with  the  plaintiff,  he  cannot  have  judgment  in  favor  of  that 
right  unless  he  has  put  his  action  on  that  ground;  note  g g,  infra; 
and, 

(5).  Plaintiff  cannot  have  judgment  upon  the  whole  record  if 
at  any  point  in  the  proceedings  there  be  a  discontinuance :  Shipman, 
pp.  267,  268. 

In  addition  to  the  errors  which  may  be  cured  in  the  course 
of  the  pleading,  there  are  others  which,  though  ground  for  demurrer, 
will  be  cured  by  a  verdict,  and  so  are  not  available  on  motion  in 
arrest  of  judgment,  or  in  an  appellate  court,  as  to  which  see  Shipman, 
273;  and  some  others  which,  independently  of  pleading  over  or 
verdict,  are  cured  by  the  Statutes  of  Jeofails:  Shipman,  273; 
Perry,  238,  240;  Tyler,  163,  165;  as  to  defects  which  are  cured  by 
verdict,  see  Stennel  vs.  Hogg,  i  Wms.  Saund.,  220,  226,  and  Mr. 
Williams'  note  i  to  that  case,  being  Case  VT,  supra.    One  of  the 
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statutes  of  jeofails  is  the  4  and  5  Anne,  part  of  which  is  quoted 
in  note  z,  supra.    And  see  notes  ff  and  ;;',  infra. 

It  may  be  useful  to  examine,  in  the  light  of  these  authorities, 
the  several  objections  taken  and  specified  in  this  demurrer  and 
to  consider  which,  if  any,  of  them  are  cured  either  by  pleading 
over  or  by  the  statutes  of  jeofails,  and  which,  if  any,  are  matters 
of  substance  and  not  so  made  unavailable  to  the  demurrant  at  this 
point. 

(e  e).  The  first  two  of  these  objections  to  the  plea  have  been 
presented  by  the  demurrer  thereto  interposed,  and  the  third 
might  have  been  urged  on  that  demurrer,  although  it  was  not 
expressly  assigned  as  one  of  the  grounds  in  support:  Ins.  Co.  vs. 
Bohnke,  3  App.  D.  C,  371.  The  plaintiff  is,  therefore,  in  strict- 
ness, concluded  in  this  court  by  the  former  ruling  on  these  points, 
and  is  not  entitled  to  raise  them  thus  at  a  later  stage  of  the 
cause.  Inasmuch,  however,  as  the  defects  specified  in  the  plea,  if 
defects  at  all,  are  substantial  errors  apparent  on  the  face  of  the 
record,  and  are  therefore  available  as  grounds  for  reversal  in  an 
appellate  court,  even  though  not  specifically  assigned  in  the  court 
of  first  instance:  Stone  vs.  Investment  Co.,  15  App.  D.  C,  585; 
Macker  vs.  Thomas,  7  Wheaton,  530;  Welch  vs.  Lynch,  30  App. 
D.  C,  137;  the  present  court  may  by  possibility  be  persuaded  to 
reconsider  its  former  ruling  when  called  upon  to  make  a  retro- 
spect of  the  record  as  a  whole.  Plaintiff  may  be  supposed  to  be, 
in  that  regard,  encouraged  by  the  statute  mentioned  in  the  note 
next  following. 

(/  /).  At  common  law,  if  a  demurrer  was  overruled  and  the 
demurrant  pleaded  over,  he  was  deemed  to  waive  his  demurrer, 
that  is  to  say,  he  lost  the  benefit  of  all  errors  in  the  opposing 
pleading  which  depended  for  their  availability  solely  upon  the 
demurrer  and  could  be  cured  by  pleading  over:  Young  vs.  Martin. 
a  Wall.,  354;  Harper  vs.  Cunningham,  8  App.  D.  C,  430.  At  the 
s^me  time,  substantial  defects,  such  as  the  failure  of  the  declara- 
tion to  state  a  cause  of  action,  as  by  omitting  to  allege  an  essen- 
tial element  of  the  plaintiffs  right  to  recover,  were  not  cured  by 
pleading  over,  or  even,  in  all  cases,  by  verdict;  and  such  defects  as 
these  might  be  urged  in  arrest  of  judgment  or  as  grounds  for 
reversal  in  an  appellate  court:  Slaciim  vs.  Pomery,  6  Cr.,  221; 
Teal  vs.  Walker,  iii  U.  S.,  242;  Harper  vs.  Cunningham,  supra. 

For  the  rule  with  respect  to  the  cure  of  errors  by  verdict,  sec 
Perry,  237;  Shipman,  273,  274;  Tyler,  163;  Stennel  vs.  Hogg,  i 
Wms.  Saund.,  220,  and  note  g  thereto.  Case  VI,  supra;  Jackson  vs. 
Pesked,  i  Maule  I&  S.,  234;  R.  R.  Co.  vs.  Hickey,  5  App.  D.  C, 

436.  457. 

By  Code  D.  C,  sec.  1533,  a  demurrant  whose  demurrer  is  over- 
ruled may  plead  over  and  still  have  the  right  to  insist  upon  his 
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demurrer  and  claim  the  benefit  thereof  in  an  appellate  court  as 
fully  as.  if  he  had  not  pleaded  over,  the  former  rule  on  this 
point  being  abrogated  to  the  extent  indicated:  Compare  note  k, 
supra, 

(s  s)'  These  objections  to  the  rejoinder  are  predicated  upon  the 
case  of  Cowan  vs,  Braidwood,  i  Man.  &  Gr.,  882,  in  which, 
upon  objections  quite  similar,  a  demurrer  to  a  plea  like  this  rejoinder 
was  sustained:  note  q,  supra.  At  the  present  time  and  here, 
however,  in  view  of  the  law  as  now  settled  by  a  numerous  series 
of  authorities,  particularly  those  in  the  Federal  courts,  which  are 
cited  in  note  q,  these  points  would  hardly  receive  serious  con- 
sideration. If  by  the  law  of  Maryland  (which  the  court  judicially 
knows  to  be  otherwise:  Moore  vs,  Pywell,  29  App.  D.  C,  312; 
cases  in  note  bh  to  Case  XIV),  a  court  of  that  state  could  assume 
jurisdiction  over  a  person  without  process  and  merely  upon  the 
strength  of  his  personal  presence  in  the  state,  the  judgment 
obtained  without  process  or  appearance  would  not  be  accorded  any 
validity  when  sought  to  be  used  here.  And  while,  if  the  defendant 
had  in  Maryland  an  agent  authorized  to  accept  service  for  him, 
he  would  be  bound  by  service  upon  such  agent,  the  fact  that  such 
an  agent  existed  and  was  actually  served  should  be  shown  by  the 
plaintiff  and  need  not  be  negatived  in  anticipation  by  the  defendant: 
Starbuck  vs.  Murray,  5  Wend.,  148;  Shumway  vs,  Stillman,  4 
Cowen,  292;  Buchanan  vs.  Rucker,  9  East.,  192. 

If  the  rejoinder,  when  pleaded,  was  defective  in  that  it  did  not 
exclude  the  possibility  of  service  upon  an  agent  of  the  defendant, 
the  point  could  not  be  made  upon  the  present  demurrer,  because^ 
(i)  the  surrejoinder  pleads  that  jurisdiction  was  acquired  in  another 
way,  thereby  impliedly  admitting  that  it  was  not  by  service  upon 
an  agent:  .note  dd,  3,  b,  supra;  and  (2)  the  plaintiff  has  failed 
to  put  his  right  to  a  judgment  upon  this  ground,  but  has  placed 
it  on  tkt  other  pleaded  in  the  surrejoinder:  note  d  d,  4,  supra;  sec 
Stennel  vs.  Hogg,  Case  VI,  where  an  error  in  stating  a  right  was 
held  immaterial  hy  reason  of  subsequent  features  of  the  case. 

(h  h).  As  before  stated  (note  s,  supra),  the  surrejoinder  is 
demurrable  in  that  it  undertakes  to  assert  an  estoppel  against  the 
defendant  which  rests  merely  upon  an  averment  in  the  judgment 
roll  from  another  state,  the  law  being  that  such  an  averment, 
relating  to  a  jurisdictional  fact,  may  be  contradicted  and  disproved 
when  the  judgment  is  sued  upon  in  a  state  other  than  that  in  which 
it  is  rendered:  Starbuck  vs.  Murray,  5  Wend.,  148^  and  other 
cases  in  'note  s.  There  is,  therefore,  no  estoppel  by  the  foreign 
judgment  roll,  and  -the  averment  to  that  effect  seems  to  be  imma- 
terial, the  material  fact  being  that  the  defendant  did  actually 
appear,  and  that  being  the  fact  which  should  properly  have  been 
stated. 
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Plaintiff  now,  upon  retrospective  consideration  of  the  pleadings, 
conceives  that  he  has  committed  an  error  which  leads  to  an  imma- 
terial issue.  Or,  as  has  been  suggested  in  note  s,  he  may  have  inten- 
tionally pleaded  badly,  distrusting  the  merits  of  his  case,  and  pur- 
posing to  lead  his  adversary  into  an  error,  by  pleading  a  vicious 
plea  in  anticipation  that  the  defendant  would  overlook  the  defect 
and  fall  into  an  immaterial  traverse;  as  did  Saunders  in  Veale  vs. 
Warner,  i  Saund.,  323 ;  Case  IV,  supra. 

Garland  vs,  Davis,  4  How.,  131,  contains  an  exhaustive  discussion 
of  immateriality  in  pleading. 

Where,  by  reason  of  the  pleading  of  immaterial  matter,  the 
pleadings  result  in  an  issue  upon  an  immaterial  point,  and  one  not 
fit  to  determine  the  action,  a  repleader  is  proper  to  be  ordered  by 
the  court:  Shipman,  igo;  Tyler,  127;  Andrews,  231;  Perry,  213; 
T  Chitty  PI.,  655;  Bennett  vs.  Holbech,  2  Wm^.  Saund.,  309,  and 
note  6  thereto.  Though  it  has  been  said  that  a  repleader  cannof 
be  claimed  by  the  party  committing  the  first  fault  in  pleading, 
the  contrary  seems  to  be  rule,  because  "a  repleader  is  rather  the 
act  of  the  court,  where  it  sees  that  justice  cannot  be  done  without 
adopting  that  course:"  Gordon  vs.  Ellis,  7  M.  &  Gr.,  607;  4  Minor's 
Inst.,  857;  and  authorities  supra. 

The  demurrer  upon  this  point  seeks  to  put  the  defendant  into  this 
dilemma :  if  the  estoppel  asserted  by  the  surrejoinder  is  valid,  then 
defendant's  rejoinder  cannot  be  maintained;  and  if  the  surre- 
joinder proceeds  upon  unsound  principle,  then  it  and  the  rebutter 
are  bad  for  immateriality.  The  fallacy  in  this  reasoning,  if  it  be 
fallacious,  may  be  left  to  the  analysis  of  the  student ;  and  it  should 
further  be  considered  whether  the  original  vice  of  the  pleading  be 
not  cured  in  the  present  state  of  the  record,  the  rule  being  that  "a 
repleader  will  not  be  awarded  if  it  appear  from  the  record  that,  had 
the  pleadings  been  ever  so  correct,  the  decision  must  neveftheless 
have  been  the  same:"    4  Minor's  Inst.,  859. 

(it).  This  general  suggestion  of  insufficiency  is  inadequate  to 
convert  a  general  into  a  special  demurrer,  and,  though  some  such 
words  were,  and  sometimes  are  now,  added  to  a  demurrer,  they  add 
nothing  to  the  merit  thereof :  Tyler,  159 ;  Shipman,  263 ;  Perry,  234 : 
Andrews,  266. 

Upon  a  general  demurrer  the  demurrant  may  urge  any  objec- 
tion apparent  on  the  pleading  demurred  to,  and  is  not  limited  to  the 
points  assigned  as  grounds  of  demurrer:    note  ee,  supra. 

(j  j).  Defendant  may,  of  course,  upon  this  demurrer,  with  Kke 
right  as  plaintiff,  avail  himself  of  the  principle  that  a  demurrer 
opens  the  whole  record,  and  urge  any  defects  which  he  can,  retro- 
spectively, discern  in  any  of  plaintiff's  pleadings:    note  dd,  supra.' 
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If  defendant  finds  that,  for  any  reason,  he  cannot  defend  kis  rebutter, 
he  may,  conceivably,  suggest  in  argument  that: 

(i).  The  replication  is  bad  in  substance  in  that  it  does  not  show 
that  the  defendant  was  served  with  process  or  that  he  voluntarily 
appeared  in  the  Maryland  suit;  or  that  the  defendant  pleaded  in 
that  suit  in  such  wise  as  to  raise  any  issue  concerning  the  validity 
of  the  note  there  sued  upon  or  of  the  bond;  or  that  the  defense 
now  pleaded  to  the  bond  was  pleaded  or  in  any  wise  litigated  in 
that  action;  that,  for  aught  that  is  shown  in  the  replication,  the 
judgment  alleged  in  the  replication  may  have  been  rendered  upon 
default,  or  upon  some  mere  technical  point,  as  an  error  or  default 
in  procedure,  or  upon  some  other  ground  beside  the  merits  of  the 
cause;  that  a  judgment  upon  one  of  several  notes  arising  upon 
the  same  transaction  is  not  conclusive  of  other  defenses  to  others  of 
the  notes;  etc.,  etc.,  all  of  which  questions,  being  questions  upon  the 
law  of  estoppel,  are  suggested  for  consideration  in  note  p,  supra. 

(2).  That  the  surrejoinder  is  vicious  in  that  it  undertakes  to 
assert  an  estoppel  based  upon  a  recital  in  the  Maryland '  record, 
which  does  not  operate  an  estoppel:  notes  s  and  hh,  supra.  The 
suggestions  on  this  point  made  in  those  notes  will  indicate  the 
character  of  the  considerations  applicable  to  the  situation  created 
by  plaintiffs  pleading  a  bad  surrejoinder  and  defendant's  pleading 
thereto  without  demurring.  Defendant  will  insist  that  the  surre- 
joinder embodies  a  substantial  and  incurable  fault  in  pleading,  and 
will  escape  as  best  he  can  the  dilemma  suggested  by  the  demurrer 
and  indicated  in  note  hh. 

(3).  That  the  surrejoinder  is  defective  in  that  it  does  not 
traverse  the  averment  in  the  rejoinder,  that  the  attorney  who 
appeared  for  the  defendant  in  the  Maryland  litigation  was  not 
authorized  to  appear  generally  for  the  defendant  or  for  any  other 
purpose  than  to  challenge  the  jurisdiction  of  the  court;  the  argu- 
ment on  this  point  being  that,  if  the  attorney  exceeded  his  authority 
and  entered  a  general  appearance,  the  defendant  would  not  be 
bound  by  that  action  so  far  as  it  exceeded  the  limit  of  the  attor- 
ney's employment.  As  to  which  quaere,  with  reference  to  consid- 
eration suggested  above;  notes  v,  x,  y,  and  z,  wherein  it  appears 
that  this  point  is  complicated  with  the  question  of  duplicity. 

Finally,  it  is  to  be  considered:  (i)  Whether  these  objections 
are  so  substantial  as  not  to  be  removed  by  the  course  of  the 
pleading  or  by  the  statutes  of  jeofails;  and  (2)  whether,  in  case 
the  parties  should  go  to  trial  upon  the  record  as  it  stands  and 
a  verdict  should  be  rendered,  either  party  could  raise  any  of  these 
objections,  or  others,  upon  motion  in  arrest  of  judgment  or  for 
judgment  non  obstante  veredicto,  or  could  successfully  in  an 
appellate  court  urge  that  the  judgment  should  be  reversed  on 
account  of  anything  in   the   record. 


214  Case  XII — Doe  vs.  Roe. 


CASE  XII. 


Doe  vs.  Roe. 


Debt  on  Bond,  Without  Assignment  of  Breaches  in 
Nurr. — Plea,  Performance — Pleaded  to  Rebutter — 
Motion  Nan  Obstante  Veredicto. 


Statement. — Richard  Roc,  being  employed  by  John  Doc  as  a  col- 
lector, gave  to  the  latter  a  bond  for  $i,ooo  conditioned  to  be  void 
if  Roe  should  "pay  over  and  account  for"  to  his  employer  all  moneys 
collected  by  Roe.  In  the  course  of  his  employment  Roe  collected 
from  one  Thomas  Green  $ioo,  which  money  was  stolen  from  Roe 
in  the  night  following  the  day  on  which  it  was  collected.  On  the 
next  morning  Roe  reported  the  theft  to  his  employer. 

Doe  brings  this  action  on  the  bond,  his  theory  being  two-fold: 
First,  that  Roe  was,  by  the  letter  of  the  obligation,  bound  to  pay 
over  all  money  collected,  and  that  the  loss  of  a  collection  by  theft 
is  not  an  excuse  for  failure  to  pay  the  employer;  and,  second,  that 
in  this  instance,  the  loss  of  the  money  was  due  to  Roe's  negligence 
in  keeping  it,  whereby  the  theft  was  rendered  possible. 

The  declaration  proceeds  on  the  obligatory  part  of  the  bond, 
and  goes  for  the  whole  penalty,  making  no  mention  of  the  condition 
and  assigning  no  breaches;  see  note  c  to  Case  XI,  supra. 

The  plea  sets  out  on  oyer  the  bond  and  condition  and  pleads 
that  defendant  did  "pay  over  ahd  account  for"  all  moneys  collected 
bj-  him :  See  Cutler  vs.  Southern,  Case  III,  supra,  and  notes  thereto, 
concerning  this  manner  of  pleading  performance. 

The  replication  shows,  as  a  breach  of  the  condition,  that  defend- 
ant collected  $ioo  from  Green  and  did  not  pay  it  over. 

The  rejoinder  excuses  the  default  in  payment  by  alleging  that  the 
money  was  stolen  without  any  negligence  of  default  on  the  part  of 
defendant. 

The  surrejoinder  traverses  defendant's  averment  of  due  dili- 
gence in  the  keeping  of  the  money,  and  charges  that  the  loss  was 
due  to   his   negligence. 

On  this  issue  is  joined,  a  trial  is  had,  and  a  verdict  rendered 
in    favor    of   defendant. 

Plaintiff  thereupon  moves  for  judgment  non  obstante  veredicto, 
upon  the  ground  that  the  rejoinder  confesses  that  defendant  did  not 
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pay  over  the  money  collected  from  Green,  and  that  such  default 
is  a  breach  of  the  bond  without  regard  to  the  excuse  given  for  it. 
An  additional  ground  for  the  motion  is  a  variance  between  the  plea 
and  the  rejoinder,  which  is  suggested  as  a  departure. 

Declaration. 

Caption. 

In  the  Supreme  Court  of  the  District  of  Columbia 


John  Doe, 

Plaintiflf, 


vs. 


Richard  Roe, 

Defendant. 


At  Law, 
No.  12678: 


Commencement. — The  plaintiff,  John  Doe,  by  his 
attorney,  George  Gray,  sues  the  defendant,  Richard 
Roe,  for  that. 

Body. — Inducement. — Whereas,  heretofore,  to  wit, 
on  the  first  day  of  May,  in  the  year  1901, 

Venue  Specially  Laid  (a). — At  the  city  of  Balti- 
more,, in  the  state  of  Maryland,  to  wit,  in  the  District 
of  Columbia. 

The  said  defendant,  by  his  certain  writing  obliga- 
tory, sealed  with  the  seal  of  the  said  defendant, 

Profert  in  Curiam. — Which  is  now  here  shown  to 
the  court,  the  date  whereof  is  the  said  day  and  year. 

Acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  plaintiff  in  the  sum  of  one  thousand  dol- 
lars, to  be  paid  to  the  said  plaintiff  when  he,  the  said 
defendant,  should  be  thereunto  requested. 

Breach. — Nevertheless,  the  said  defendant. 

Licet  sa^pius  requisitus, — Although  thereunto  often 
requested,    hath    not  as  yet  paid  to  the  said  plain- 
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tiff  the  said  sum  of  one  thousand  dollars^  but  to  pay 
the  same  hath  hitherto  altogether  refused,  and  still  so 
refuses ; 

Conclusion. — Ad  Damnum. — To  the  damage  of 
the  said  plaintiff  in  the  sum  of  one  thousand  dollars 

(6); 

Production  of  Suit. — ^And,  therefore,  he  brings  suit; 

Claim. — And  the  said  plaintiff  claims  on  account 
thereof  the  said  sum  of  one  thousand  dollars,  together 
with  the  costs  of  this  suit  (c) . 

(a).  The  reasons  for  thus  specially  laying  the  venue  are  sug- 
gested in  note  a  to  Case  XI,  and  notes  d  and  ee  to  Case  XIV. 

(b).  See  note  c  to  Case  XI  as  to  pleading  on  bonds.  The 
Stat.  8  and  9  Wm.  Ill,  mentioned  in  that  note,  providing  that  the 
plaintiff  "may"  assign  breaches  of  the  bond,  is  construed  as  manda- 
tory and  as  if  it  read  "must."  But  it  is  not  necessary  to  assign 
the  breaches  in  the  declaration,  or  at  any  other  particular  stage; 
and  if  the  pleadings  should  close  without  any  assignment,  as  in  a 
case  where  non  est  factum  is  pleaded  to  the  declaration,  breaches 
may  be  suggested  in  a  supplemental  paper  Afterwards  filed :  U.  S.  vs. 
Maloney,  4  App.  D.  C,  505. 

(c).  Plaintiff's  damages  will  be  limited  to  the  $100  actually 
collected  by  the  defendant,  with  interest  from  the  date  when  it 
should  have  been  paid  over.  It  is,  therefore,  of  no  advantage  to 
claim  interest  on  the  penalty,  since  plaintiff  will  not  recover  any- 
thing approximating  $i,oao. 

Plea.    Performance  of  Condition. 

(Caption  as  above.) 

Oyer  Prayed. — First,  of  the  Bond. — ^And  the  said 
defendant,  Richard  Roe,  by  Paul  White,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  etc.,  and 
prays  oyer  of  the  said  writing  obligatory,  and  the  same 
is  read  to  him  in  these  words,  to  wit : 

"Know  All  Men  by  These  Presents,  That  I,  Rich- 
ard Roe,  am  held  and  firmly  bound  unto  John  Doe, 
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in  the  full  sum  of  one  thousand  dollars^  to  be  paid  to 
the  said  John  Doe,  his  executors,  administrators,  or 
assigns.  To  which  payment,  well  and  truly  to  be 
made,  I  bind  myself,  my  heirs,  executors,  and  adminis< 
trators,  firmly  by  these  presents.  Sealed  with  my  seal, 
and  dated  at  Baltimore,  in  the  state  of  Maryland,  this 
1st  day  of  May,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  one." 

Secondly,  of  the  Condition. — ^And  the  said  defend- 
ant prays  oyer  also  of  the  condition  of  the  said  bond, 
and  the  same  is  read  to  him  in  these  words,  to  wit : 

"Whereas,  the  above-named  John  Doe  has  employed 
the  above-named  Richard  Boe  as  the  clerk  and  agent 
of  him,  the  said  John  Doe,  and  has  authorized  the 
said  Richard  Roe,  for  and  on  behalf  of  him,  the  said 
John  Doe,  to  collect  and  receipt  for  divers  sums  of 
money  due  from  divers  persons  to  the  said  «Tohn  Doe, 
and  to  pay  over  and  account  for  to  the  said  John  Doe 
all  of  such  sums  so  to  be  collected  by  him,  the  said 
Richard  Roe,  when,  and  as  the  same  shall  be  col- 
lected: 

"Now,  therefore,  the  condition  of  this  obligation  is 
such,  that,  if  the  above-named  Richard  Roe  shall  well 
and  faithfully  pay  over  and  account  for  to  the  above- 
named  John  Doe  all  moneys  which  he,  the  said  Rich- 
ard Roe  shall  collect  for  and  on  behalf  of  the  said 
John  Doe,  then  this  obligation  shall  be  void;  otherwise 
the  same  shall  be  and  remain  in  full  force  and  virtue. 

"Richard  Roe  [seal].'' 

Body  of  Plea. — Performance. — Which,  being  read 
and  heard,  the  said  defendant  says  (actio  non),  that 
the  said  plaintiff,  his  action,  against  him,  the  said 
defendant,  ought  not  to  have  or  maintain,  because  he. 
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the  said  defendant,  says,  that  he  did  >yell  and  faith- 
fully pay  over  and  account  for  to  the  said  plaintiff  all 
moneys  which  he,  the  said  defendant,  at  any  time  did 
collect,  and  has  collected,  for  and  on  behalf  of  the  said 
plaintiff ; 

Verification. — And  this  he  is  ready  to  verify. 

Repllcatioa*     Breach  of  Condition. 

( Caption  as  above. ) 

Commencement. — And  the  said  plaintiff  says  (pre- 
cludi  non),  that  he,  by  reason  of  anything  by  the  said 
defendant  in  his  said  plea  alleged,  ought  not  to  be 
barred  from  having  his  said  action  thereof  against  the 
said  defendant,  because  he  says, 

Body. — That,  after  the  making  of  the  said  writing 
obligatory,  to  wit,  on  the  1st  day  of  June,  in  the  year 
1905,  at  Baltimore,  in  the  state  of  Maryland,  to  wit, 
in  the  District  of  Columbia,  the  said  defendant  did 
collect  for  and  on  behalf  of  him,  the  said  plaintiff,  a 
certain  sum,  to  wit,  the  sum  of  one  hundred  dollars, 
from  one  Thomas  Green,  which  said  sum  was  then  and 
there  due  from  and  owed  by  the  said  Thomas  Green 
to  him,  the  said  plaintiff,  and  that  the  said  defendant 
did  not  pay  over  and  account  for  the  said  sum  to  him, 
the  said  plaintiff,  but  so  to  do  did  wholly  neglect  and 
refuse,  and  doth  still  wholly  neglect  and  refuse ; 

Verification. — And  this,  he,  the  plaintiff,  is  ready  to 
verify. 
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Rejoinder.  Money  Accounted  For. 

( Caption. ) 

And  the  said  defendant  says  (dctio  non)j  that  the 
said  plaintiff,  by  reason  of  anything  by  him  in  his 
replication  above  alleged,  his  action  against  him,  the 
said  defendant,  ought  not  to  haye  or  maintain,  because 
he,  the  said  defendant,  says  that,  after  he  had  collected 
the  said  sum  of  money  in  the  said  replication  men- 
tioned, to  wit,  on  the  said  1st  day  of  June,  in  the 
year  1905,  at  the  District  of  Columbia,  and  before  he, 
the  said  defendant,  had  due  and  sufficient  time  and 
opportunity,  or  was  able  by  the  use  and  exercise  of 
due  and  reasonable  diligence,  to  pay  over  and  deliver 
the  said  money  to  the  said  plaintiff,  and  while  he,  the 
said  defendant,  was,  necessarily,  and  in  accordance 
with  his  duty,  duly  and  carefully  keeping  the  said 
money,  and  diligently  guarding  the  same  for  the  said 
plaintiff,  and  for  the  purpose  and  with  the  intent  the 
same  to  pay  over  and  deliver  to  the  said  plaintiff,  the 
said  sum  of  money  was,  to  wit,  on  the  day  aforesaid 
and  in  the  night  time  thweof,  and  at  the  place  afore- 
said, feloniously  and  secretly  stolen,  taken,  and  car- 
ried away  from  the  said  defendant  and  from  his  pos- 
session and  keeping,  by  some  thief  or  thieves,  to  the 
said  defendant  unknown,  without  any  negligence  or 
other  fault  on  the  part  of  the  said   defendant,  and 
without  his    knowledge  or  consent  and    against  his 
will,  so  that  he,  the  said  defendant,  was,  and  still  is, 
unable  to  find  or  recover  the  said  money,  or  to  ascer- 
tain its  whereabouts,  or  to  pay  and  deliver  the  same 
to  the  said  plaintiff ; 

Whereupon,  and  directly  afterward,  to  wit,  on  the 
second  day  of  June,  in  the  said  year,  1905,  and  so 
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soon  as  the  said  defendant  wan  able  to  see  or  to  com- 
municate with  the  said  plaintiff,  he,  the  said  defend- 
ant, promptly,  duly,  and  fully  informed  the  said 
plaintiff  of  the  fact  that  the  said  money  had  been 
stolen  as  aforesaid,  and  that  he,  the  said  defendant, 
was  unable  to  find  or  recover  the  same,  or  to  ascer- 
tain where  the  same  was; 

And  so  the  said  defendant  says  that  he  did,  in  the 
circumstances  and  manner  aforesaid,  account  to  the 
said  plaintiff  for  the  said  sum  of  money  in  the  said 
replication  mentioned ; 

And  this  he  is  ready  to  verify  (d). 

((/).  This  rejoinder  presents  the  question,  whether  accounting 
for  the  money  by  showing  that  it  was  stolen  without  fault  on  the 
part  of  defendant  is  a  performance  of  the  condition  to  **pay  over 
and  account  for."  Plaintiff  might  have  raised  this  question  by 
demurrer  to  the  rejoinder.  But  he  believes  that,  independently  of 
the  effect  of  the  bond,  he  is  entitled  to  recover  the  stolen  money 
on  the  ground  that  the  theft  was  attributable  to  the  negligence 
of  defendant.  Plaintiff,  therefore,  surrejoins  negligence  on  the 
part  of  defendant;  and,  if  he  can  prevail  on  this  matter  of  fact,  he 
need  not  concern  himself  as  to  the  legal  effect  of  the  bond.  At  the 
same  time,  if  the  issue  in  fact  should  be  found  for  defendant,  plain- 
tiff assumes  that  he  may  after  a  verdict  on  that  point,  insist  upon 
the  matter  of  law  to  be  discerned  upon  retrospect  of  the  record: 
Sec  note  e,  infra. 

In  so  passing  over  the  assumed  insufficiency  in  law  of  the  rejoinder 
and  offering  an  issue  of  fact,  plaintiff  acts  upon  the  advice  of 
Mr.   Stephen : 

"A  further  question  will  arise  as  to  whether  it  be  not  expedient 
to  pass  by  the  objection  for  the  present  and  plead  over;  for  a 
party  by  this  means  often  obtains  the  advantage  of  contesting 
with  his  adversary,  in  the  first  instance,  by  an  issue  in  fact,  and 
of  afterwards  urging  the  objection  in  law,  by  motion  in  arrest 
of  judgment  or  writ  of  error. 

"This  double  aim,  however,  is  not  always  advisable;  for,  though 
none  but  formal  objections  are  cured  by  the  statutes  of  jeofails  and 
amendments,  there  are  some  defects  of  substance  as  well  as  of  form 
which  may  be  aided  by  pleading  over  as  well  as  by  verdict;  and, 
therefore,  unless  the  fault  be  clearly  of  a  kind  not  to  be  so  aided. 
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a  demurrer  is  the  only  mode  of  objection  that  can  be  relied  upon :" 
Shipman,  277;  Tyler,   165;   Perry,  239. 

Besides  the  right  reserved  to  question  the  sufficiency  of  any  plead- 
ing by  motion  in  arrest  or  other  proper  motion  after  verdict, 
opportunity  to  raise  the  same  questions,  generally,  may  be  had 
at  the  trial,  when  objection  may  be  made  to  evidence  offered  in 
support  of  a  plea  that  is  substantially  bad:  Note  z  to  Case  XIV, 
infra. 

Sarrejoiader. 

Loss  Due  to  Defendant's  Negligence. 

(Caption.) 

• 

And  the  said  plaintiff  says  {precludi  non)  that  by 
anything  in  the  rejoinder  by  the  said  defendant  herein 
above  pleaded  he,  the  said  plaintiff,  ought  not  to  be 
barred  from  having  his  said  action  thereof  against  the 
said  defendant,  because  he,  the  said  plaintiff,  says : 

That  the  said  defendant,  having  collected  thie  money 
in  the  said  rejoinder  mentioned  and  confessed  to 
have  been  by  him  collected,  did  not  keep  and  guard, 
and  was  not  keeping  and  guarding,  the  same  duly, 
carefully,  and  diligently,  as  is  in  the  said  rejoinder 
alleged,  and  the  same  was  not  stolen  from  the  custody 
of  the  said  defendant  without  any  negligence  or  other 
fault  on  the  part  of  the  said  defendant,  as  is  also  in 
the  said  rejoinder  alleged;  but,  on  the  contrary,  the 
fact  is,  as  the  said  plaintiff  avers,  that  the  said  defend- 
ant, having  collected  the  said  money,  and  being  in 
the  possession  thereof,  as  is  in  the  said  rejoinder 
alleged,  kept  the  same  negligently,  recklessly,  and 
inattentively,  and  wholly  failed  to  guard  the  same 
with  the  due,  proper,  and  reasonable  diligence,  care, 
and  vigilance;  wherefore,  and  by  reason  of  the  toid 
defendant's  failure  and  neglect  in  the  keeping  and 
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guarding  of  the  said  money,  and  by  reason  of  tlie  said 
defendant's  negligence,  recklessness,  inattention,  and 
want  of  diligence,  care,  and  vigilance  in  that  regard, 
the  said  money  was  stolen  from  the  said  defendant's 
possession. 
And  this  the  sfiid  plaintiff  is  ready  to  verify. 

Rebutter.    Joinder  in  Issue. 

( Caption. ) 

The  defendant  joins  issue  upon  the  plaintiff's  sur- 
rejoinder. 

Verdict.     For  the  Defendant. 

( Caption. ) 

Now  come  here  as  well  the  plaintiff,  by  his  attor- 
ney, George  Gray,  Esq.,  as  the  defendant,  by  his 
attorney,  Paul  White,  Esq.,  and  a  jury  of  good  and 
lawful  men  of  the  District  of  Columbia,  to  wit,  Henry 
Clay,  Daniel  Webster,  etc.,  etc.,  who,  being  duly  sworn 
to  try  the  issue  above  joined,  on  their  oath  say  that 
they  find  in  favor  of  the  defendant. 

Motioa  for  Judfment — 'Non  Obstante  Veredicto. 

Caption. — TJt  supra. 

Now  comes  the  plaintiff  in  the  above-entitled  cause, 
by  his  attorney,  George  Gray,  and  moves  the  Court 
in  the  said  cause  to  enter  judgment  in  favor  of  the 
said  plaintiff,  notwithstanding  the  verdict  herein  ren- 
dered in  favor  of  the  defendant. 
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And  for  ground  of  this  motion  the  said  movant 
shows  that  the  said  defendant  has,  by  his  rejoinder 
herein,  shown  that  he  collected  the  sum  of  money  in 
the  replication  alleged,  and  it  further  appears  by  the 
said  rejoinder  that  the  said  defendant  has  not  paid 
over  to  the  plaintiff  tlie  said  sum  of  money  in  accord- 
ance with  the  requirement  of  the  said  defendant's 
bond  (e). 

And  for  further  ground  of  this  motion,  the  said 
movant  shows  that  the  said  rejoinder  of  the  defendant 
embodies  a  departure  from  his  plea,  the  plea  alleging 
performance  of  the  condition  of  the  bond,  by  paying 
over  and  accounting  for  all  money  collected,  and  the 
rejoinder  showing  a  sum  accounted  for  but  not  paid 
over  if). 

(e).  By  the  terms  of  the  bond,  defendant  is  obliged,  not  only  to 
account  for,  but  to  pay  over,  all  moneys  by  him  collected.  In  his 
rejoinder,  defendant  assumes  that  this  obligation  is  subject  to  a 
tacit  qualification  in  virtue  of  which  failure  to  pay  over  is  excused 
in  case  the  money  is  lost  by  theft  without  any  negligence  on  the 
part  of  the  collector.  If  this  construction  of  the  bond  be  correct, 
then  the  rejoinder  is  good;  and,  since  plaintiff  has  failed  to  prove 
the  negligence  set  up  in  the  surrejoinder,  defendant  is  entitled  to 
judgment  on  the  verdict. 

If,  on  the  other  hand,  the  obligation  of  the  bond  is  not  dis- 
charged by  such  matter  of  excuse  as  is  set  up  in  the  rejoinder, 
then  the  rejoinder  is  bad;  and,  since  it  admits  the  collection  of 
the  money,  the  excuse  given  for  not  paying  over  the  money  is  of 
no  validity  as  a  defense.  In  that  view,  it  matters  not  whether  the 
failure  to  pay  over  was  or  was  not  due  to  defendant's  fault;  and 
the  verdict,  which  establishes  only  that  defendant  was  free  from 
fault,  is  immaterial  upon  the  question  of  his  liability. 

By  this  motion  for  judgment,  plaintiff  raises  the  question,  whether 
the  excuse  for  non-payment  set  up  in  the  rejoinder  sufficiently 
avoids  the  confession  that  defendant  collected  the  money.  The 
motion  is,  therefore,  in  the  nature  of  a  demurrer  to  the  rejoinder 
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postponed  until  after  verdict,  with  reference  to  the  principles  stated 
in  note  g  to  Case  VII,  supra. 

As  to  the  effect  of  such  obligations  in  bonds  see :  Bevans  vs.  U.  S., 
13  Wall.,  56;  Halliburton  vs.  U.  S.,  13  Wall.,  63;  Farrell  vs.  U.  S., 
99  U.  S.,  221;  U.  S.  vs.  Thomas,  15  Wall.,  337;  Boyden  vs.  U.  S., 
13  Wall.,  17;  U.  S.  vs.  Prescott,  3  How.,  578;  U.  S.  vs.  Dashiell, 
4  Wall.,  182;  U.  S.  vs.  Smoot,  15  Wall.,  36;  Jones  vs.  U.  S., 
96  U.  S.,  24;  Ingle  vs.  Jones,  2  Wall.,  i. 

(f).  This  point  seems,  in  itself,  well  taken,  though  there  may 
be  some  doubt  as  to  whether  it  is  available  after  verdict  Per- 
formance of  the  whole  undertaking  is  claimed  in  the  plea,  while 
the  rejoinder  claims  performance  only  as  to  the  accounting  and 
excuses  non-performance  as  to  the  paying  over.  Departure  is 
a  substantial  error:  Note  h  to  Case  III.  Had  plaintiff  demurred 
on  this  ground  to  the  rejoinder,  he  would  probably  have  prevailed 
on  demurrer;  although  if  the  court  had  held  that  the  underlying 
idea  of  defendant  was  correct,  namely,  that  the  obligation  was  only 
to  pay  over  or  to  account  for,  there  would  have  been  some  reluctance 
to  sustain  the  demurrer. 

As  the  record  stands,  it  is  likely  that  plaintiff  will  be  held  to 
have  waived  the  departure  by  pleading  to  the  rejoinder:  Cutler  vs. 
Southern,  supra;  note  dd  to  Case  XI. 
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CASE  XIII. 

The  United  States,  to  the  Use  of  Dob  vs.  Rob  bt  al. 

Debt  on  Bond,  Assigning  Breaches  in  the  l^arr, — Plea, 
That  Bond  Is  Void. — Demurrer  and  Motion  to 
Strike  Out. 

Statement. — ^This  action  differs  from  the  foregoing  suits  on  bonds 
in  that  the  plaintiff  assigns  in  the  declaration  the  breaches  of  the 
condition  upon  which  he  expects  to  recover,  that  being  the  manner 
of  declaring  which,  in  note  c  to  Case  XI,  is  stated  to  be  the  more 
ubual  and  generally  judicious  method  of  pleading. 

Daniel  Doe  having  died  in  this  District,  administration  of  his 
estate  was  granted  by  the  Probate  Court  upon  the  representation 
that  he  had  been  domiciled  here  at  the  time  of  his  death  and  had 
left  no  will.  Richard  Roe  was  appointed  administrator,  and  he, 
as  principal,  with  James  Poe,  as  surety,  filed  with  the  Register  of 
Wills  a  bond  in  the  penal  sum  of  $10,000,  conditioned  for  the 
faitliful  performance  of  the  administrator's  duties,  all  in  supposed 
accordance  with  the  statute  on  the  subject,  and  with  an  order 
of  the  Probate  Coiirt  in  the  premises. 

Roe  entered  upon  the  office  of  administrator  and  collected  some 
assets  in  the  way  of  household  furniture  and  other  personal  effects 
of  the  deceased  and  one  debt  of  $700.  Shortly  after  this  last  collec- 
tion was  made,  it  was  discovered  that  the  deceased  had  left  a 
will  by  which  one  Joseph  Dale,  a  resident  of  Baltimore,  was 
appointed  executor.  Dale  propounded  this  will  for  probate  in  the 
proper  court  at  Baltimore,  alleging  that  Daniel  Doe  had  been  a 
resident  of  that  city  at  the  time  of  his  death.  Upon  proof  taken 
in  this  proceeding,  the  probate  court  at  Baltimore  found  as  a  fact 
tliat  the  deceased  was  domiciled  there  at  the  time  of  his  death, 
admitted  the  will  to  probate,  and  issued  letters  testamentary  to 
Dale. 

Dale  thereupon  demanded  of  Richard  Roe  the  assets  collected  by 
the  latter,  and  Roe  turned  over  to  the  executor  all  such  assets  in 
his  possession.  Since  that  time  Roe  has  not  taken  any  action  as 
administrator,  and  has  never  filed  the  inventory  or  any  account  such 
as  are  required  by  the  District  statute  to  be  filed  in  the  Probate 
Court. 

John  Doe,  a  son  of  Daniel  Doe,  conceiving  that  the  administra- 
tion initiated  here  should  have  been  carried  through,  brings  this 

16 
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suit  upon  the  administrator's  bond.  He  assigns  in  his  declaration 
as  breaches  of  the  condition  that  the  administrator  failed  to  file 
the  inventory  and  to  render  an  account. 

Defendants  plead  the  facts  concerning  the  Baltimore  probate,  on 
the  assumption  that  the  probate  of  the  will  and  the  appointment  of 
an  executor  there  displaced  the  administration  in  this  District  and 
justified  the  administrator  in   renouncing  hisr  office. 

Plaintiff  demurs  to  the  plea,  on  the  theory  that  the  facts  stated 
do  not  excuse  Roe  from  administering  or  discharge  him  from 
responsibility  for  the  assets  then  existing  in  this  District. 

Plaintiff  also  files  a  motion  to  strike  out  the  plea  on  the  ground 
of  duplicity,  such  a  motion  taking  the  place,  under  the  rules,  of  a 
special  demurrer. 

Caption. 

In  the  Supreme  Court  op  the  District  of  Columbia 


The  United  States  op  America, 
to  the  Use  of  John  Doe, 

Plaintiff, 
vs. 
Richard  Roe  and  James  Poe^ 

Defendants. 


At  Law, 
No.  45678. 


Commencement  {a). — The  plaintiff,  the  United 
States  of  America,  suing  at  the  instance  and  to  the  use 
of  John  Doe,  complains  of  the  defendants  in  this  suit, 
Richard  Roe  and  James  Poe,  of  a  plea  that  they,  the 
said  defendants,  render  to  the  said  plaintiff  the  sum 
of  ten  thousand  dollars,  lawful  money  of  the  United 
States,  which  they,  the  said  defendants,  owe  to  and 
unjustly  detain  from  the  said  plaintiff,  for  this,  that, 

Body. — Inducement. — Whereas,  heretofore,  to  wit, 
on  the  first  day  of  May,  in  the  year  1902,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  the  said 
defendant,  Richard  Roe,  was,  by  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting 
as  a  Probate  Court,  which  order  was  made  and  entered 


Case  XIII— U.  S.,  to  Use  of  Doe  vs.  Roe  et  iU.  227 

in  the  said  court  on  the  day  and  at  the  place  afore- 
said, duly  appointed  and  constituted  to  be  the  admin- 
istrator of  the  estate  of  one  Daniel  Doe,  formerly  a 
resident  of  the  said  District,  and  there  lately  deceased, 
intestate ; 

And  whereas,  by  the  said  order  of  the  said  court  it 
was  provided  that  the  said  Richard  Roe,  so  as  afore- 
said thereby  appointed  to  be  administrator,  should, 
before  proceeding  or  assuming  to  act  as  such  admin- 
istrator, or  to  take  unto  himself  the  possession  and 
management  of  the  said  estate  of  the  said  Daniel  Doe, 
file  with  the  Register  of  Wills  of  the  said  District  a 
bond,  running  to  the  United  States  of  America,  exe- 
cuted by  himself,  the  said  Richard  Roe,  with  some 
surety  to  be  approved  by  the  said  Register  of  Wills, 
in  the  penalty  of  ten  thousand  dollars,  and  condi- 
tioned for  the  faithful  performance  of  the  trust 
reposed  in  him,  the  said  Richard  Roe; 

Averment  of  Bond  Given. — ^Thereupon,  as  the  said 
plaintiff  avers,  to  wit,  on  the  day  at  the  place  afore- 
said, the  said  Richard  Roe,  by  the  name  of  Rich.  Roe, 
as  principal,  and  the  said  James  Foe,  by  the  name  of 
James  Poe,  as  surety,  in  pursuance  of,  and  in  accord- 
ance with,  the  requirements  of  the  said  order  of  the 
said  court,  and  to  the  end  that  the  said  Richard  Roe 
might  and  should  be  qualified  to  become  and  act  as 
administrator  of  the  said  estate,  and  should  become 
and  act  as  such  administrator,  by  their  certain  writ- 
ing obligatory,  sealed  with  their  respective  seals, 

Profert  in  Curiam  (&). — Which  said  writing  obli- 
gatory, sealed  as  aforesaid,  is  now  here  shown  unto 
the  court,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid. 

Effect   of   Bond. — Did     acknowledge    themselves, 
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jointly  and  severally,  to  be  held  and  firmly  bound 
unto  the  United  States  of  America,  in  the  sura  of  ten 
thousand  dollars,  to  be  paid  to  the  said  United  States 
of  America  by  the  said  defendants, 

Condition  of  Bond, — To  which  writing  obligatory 
was  attached  and  underwritten  a  certain  condition  to 
the  effect  that  the  said  obligation  should  become  and 
be  void,  if  the  said  Richard  Roe,  having  been  as 
aforesaid,  and  as  was  in  the  said  condition  recited, 
appointed  administrator  of  the  estate  of  the  said 
Daniel  Doe,  should  faithfully  perform  the  trust 
reposed  in  him,  by  the  said  order  hereinabove  men- 
tioned, and  should  well  and  truly  discharge  all  the 
duties  devolving  upon  him  as  such  administrator; 

Bond  and  Condition  Set  Out, — Which  said  writing 
obligatory,  with  the  said  condition  thereof,  is  of  the 
tenor  foUowng,  that  is  to  say : 

"Know  All  Men  by  These  Presents,  That  we,  Rich- 
ard Roe,  as  principal,  and  James  Poe,  as  surety,  both 
of  the  District  of  Columbia,  acknowledge  ourselves 
indebted  to  the  United  States  of  America  in  the  penal 
sum  of  ten  thousand  dollars,  for  the  payment  of  which 
we  hereby  bind  ourselves  and  every  ouo  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally, 
for  and  in  the  whole.  Sealed  with  our  seals,  and  dated 
this  1st  day  of  May,  in  the  year  of  our  Tx)rd,  1902. 

"Whereas,  the  above-named  Richard  Roe  has  been, 
by  an  order  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Probate  Court,  made  and  entered 
on  the  1st  day  of  May,  in  the  year  1902.  duly  appointed 
and  constituted  to  be  the  administrator  of  the  estate 
of  Daniel  Doe,  deceased, 

"Now,  therefore,  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  above-bounden  Richard  Roe 
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shall  faithfully  perform  the  trust  reposed  in  him  by 
the  said  order,  and  shall  well  and  truly  discharge 
the  duties  devolving  upon  him  as  such  administrator, 
then  the  above  obligation  is  to  be  void  and  of  no 
effect;  otherwise,  to  be  in  full  force  and  virtue  (c). 

"Rich.  Rob  [seal], 
"James  Pob  [seal].'' 

Averment  of  Facts  Subsequent  ( d ) . — And  the  said 
plaintiff  further  avers  that  the  said  writing  obliga- 
tory, so  as  aforesaid  executed  and  sealed  by  the  said 
defendants,  was,  to  wit,  at  the  time  and  place  afore- 
said, by  them  delivered  to  the  Register  of  Wills  of 
the  District  of  Columbia,  and  was  by  the  said  Reg- 
ister, in  accordance  with  the  order  of  the  court  here- 
inbefore mentioned,  duly  approved  as  to  the  surety 
therein  named,  and  was  by  the  said  Register  accepted 
and  filed  in  his,  the  said  Register's  office,  as  and  for 
the  bond  required  and  prescribed  by  the  said  order 
to  be  given. 

Virtute  Cujus — Validity  of  Bond  (e). — By  virtue 
whereof,  and  by  reason  of  the  preiuises,*tbe  said  writ; 
ing  obligatory  became  and  was,  and  still  continues  to 
be,  a  valid  and  binding  obligation,  according  to  the 
tenor  thereof,  and  to  the  end  for  which  the  same  was 
required  and  given; 

Further  Averment  (/). — Whereupon,  to  wit,  on  the 
day  and  at  tlie  place  aforesaid,  the  said  defendant, 
Richard  Roo,  assumed  and  took  upon  liimself  the  duty 
of  administerini!;  the  said  estate  of  the  said  Daniel 
Doe,  deceasiMl,  and  did,  to  wit,  then  and  thereafter 
to  the  present  lime,  and  at  the  place  aforesaid,  act, 
and  continue  to  act  as  administrator  of  the  said 
estate,  and  did,  then  and  thereafter,  from  time  to 
time,  at  the  place  aforesaid,  take  into  his  possession 
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the  goods,  chattels,  moneys,  and  other  property  which 
were  of  the  said  Daniel  Doe,  in  his,  the  said  DaniePs, 
lifetime. 

Breach,  Oenerally  Alleged. — ^Yet,  the  said  plaintiff 
says,  the  said  defendant,  Richard  Roe,  did  not  faith- 
fully perform  the  trust  reposed  in  him  as  aforesaid, 
and  did  not  well  and  truly  discharge  the  duties  devolv- 
ing upon  him  as  administrator  of  the  said  estate,  but, 
on  the  contrary,  the  said  defendant  did,  as  such  admin- 
istrator, conduct  himself  unfaithfully,  badly,  untruly, 
and  improperly,  in  this,  namely: 

Specially  Assigned  (g). — That,  thereafter,  to  wit, 
on  the  1st  day  of  August,  in  the  year  1902,  at  the 
place  aforesaid,  the  said  defendant,  Richard  Roe,  hav- 
ing, as  aforesaid,  assumed  and  begun  to  act  as  admin- 
istrator of  the  said  estate,  and  having  as  such  admin- 
istrator, taken  possession  of  a  large  amount  of  per- 
sonal property,  consisting  of  numerous  and  divers 
articles  of  household  furniture,  jewellery,  and  other 
personal  effects,  w^hich  said  articles  were  of  great 
value,  to  wit,  of  the  value  of  twelve  hundred  dollars, 
and  which  had  been,  in  the  lifetime  of  the  above- 
named  Daniel  Doe,  the  property  of  him,  the  said 
Daniel  Doe,  it  thereupon  became  and  was  the  duty 
of  the  said  defendant,  as  administrator  aforesaid,  to 
make,  prepare,  sign,  swear  to,  and  file  in  the  Pro- 
bate Court  of  the  District  of  Columbia,  a  full,  true, 
and  correct  inventory  of  all  the  said  articles,  and  of 
all  the  other  goods,  chattels,  moneys,  and  credits  of 
the  said  Daniel  Doe,  which  were  bv  law  to  be  admin- 
istered,  and  which  had  come  to  the  possession  or 
knowledge  of  him,  the  said  defendant  {h) ; 

But  the  said  defendant  did  not  so  make  and  flle 
such  inventory^  or  any  inventory,  and  has  not,  until 
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the  present  time,  made  and  filed  any  inventory  what- 
ever of  the  said  articles,  or  of  any  other  goods,  chat- 
tels, moneyis,  and  credits,  which  have  come  to  the 
possession  or  knowledge  of  him,  the  said  defendant. 

Another  Assignment — And  the  said  plaintiff  fur- 
ther says  that,  thereafter,  to  wit,  on  the  1st  day  of 
March,  ill  the  year  1903,  at  the  place  aforesaid,  the 
said  defendant,  Richard  Roe,  being  and  acting  as 
administrator  as  aforesaid,  did  collect  and  receive,  as 
part  of  the  estate  of  the  said  Daniel  Doe,  deceased,  a 
large  sum  of  money,  to  wit,  the  sum  of  seven  hundred 
dollars,  from  one  Francis  Pope,  who  had  been,  in  the 
lifetime  of  the  said  Daniel  Doe,  a  debtor  to  the  ,said 
Daniel  Doe,  for  the  said  sum,  and  who,  at  the  time 
and  place  last  aforesaid,  paid  the  same  to  the  said 
defendant,  Richard  Roe,  as  administrator  of  the  said 
Daniel  Doe,  whereupon  it  became  and  was  the  duty 
of  the  said  defendant,  Richard  Roe,  as  such  admin- 
istrator, to  make  and  file  in  the  Probate  Court  afore- 
said an  account,  wherein  he  should  report  to  the  said 
court  the  collecting  of  the  said  sum,  as  aforesaid, 
and  should  charge  himself,  as  administrator  afore- 
said, therewith,  and  thereupon  to  hold  the  same  as  a 
part  of  the  assets  of  the  estate  of  the  said  Daniel 
Doe,  deceased,  and  subject  to  be  paid  out,  distrib- 
uted, or  otherwise  applied  under  and  by  the  direction 
of  the  said  court  (i) ; 

But  the  said  defendant,  Richard  Roe,  did  not  make 
and  file,  and  has  not  hitherto  made  and  filed,  any 
such  account,  nor  has  he  reported  the  collecting  of 
the  said  sum  of  money  to  the  said  court,  nor  has  he 
in  any  manner  charged  himself  therewith  or  accounted 
for  the  same  to  the  said  court. 
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Averment  of  Use  Plaintiff's  Interest. — ^And  the  said 
plaintiff  further  says  that  John  Doe,  the  person 
herein  named  and  designated  as  the  person  at  whose 
instance  and  to  whose  use  this  suit  is  brought,  is  a 
son  of  the  said  Daniel  Doe,  deceased  as  aforesaid, 
and  that  the  said  Daniel  Doe,  at  the  time  of  his 
death,  owned  and  possessed  a  large  amount  of  per- 
sonal property  situated  and  being  in  the  District  of 
Columbia,  and  being  in  value  of  a  much  greater 
amount  than  the  amount  of  the  debts  then  due  from 
and  owing  by  the  said  Daniel  Doe  (/) ; 

Conclusion. — Ad  Damnum. — ^And  the  said  plain- 
tiff says  that,  by  reason  of  the  promises  and  by  the 
defaults  aforesaid  of, the  said  Richard  Roe  in  the 
discharge  of  his  office  as  administrator  aforesaid,  the 
said  John  Doe  has  sustained  damage,  and  *has  been 
and  is  damaged,  in  the  sum  of  ten  thousand 
dollars  (fc) ; 

Production  of  Suit. — And  therefore  the  said  plain- 
tiff brings  suit; 

Claim. — ^And  the  said  plaintiff  claims  on  account 
of  the  premises  the  said  sum  of  ten  thousand  dollars, 
together  with  the  costs  of  this  suit  (0- 

(a).  It  is  often  provided  by  statutes  that  public  officers,  admin- 
istrators, executors,  and  other  persons  holding  positions  of  trust, 
in  the  proper  discharge  of  whose  duties  numerous  individuals  may 
be  interested,  shall  give  bonds  running  to  the  state,  or  to  some 
designated  officer,  conditioned  for  the  due  performance  of  their 
duties;  and  that  suit  may  be  brought  on  such  bonds  in  the  name 
of  the  state  or  other  obligee  by  any  person  conceiving  himself 
to  be  interested  in  the  obligor's  discharge  of  his  duty  and  to  be 
injured  by  any  default  therein.  In  this  District  such  provision  as 
to  executors  and  administrators  is  made  by  sections  274,  2^  of  the 
Code;  and  as  to  other  persons  in  offices  of  trust  by  sections  94 
and  1 131.  For  cases  involving  bonds  of  such  character,  sec  Mary- 
land vs.  Baldwin,  112  U.  S.,  490;  Brown  vs.  Strode,  5  Cranch,  303; 
McNutt  vs.  Bland,  2  How.,  9. 
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In  D.  C  vs.  Ball,  22  App.  D.  C.,^47,  it  is  held  that,  even  without 
statutory  authority,  such  a  bond  may  be  required  of  a  public  officer, 
and  that  any  individual  interested  may  sue  on  the  bond  in  the  name 
of  the  obligee. 

Where  the  state  itself  is  directly  interested  in  the  proper  discharge 
of  an  officer's  duties,  it  may  take  a  bond  for  its  own  protection  with- 
out express  authority  of  statute,  and  the  state  may  sue  on  the  bond 
for  its  own  benefit:  U.  S.  vs.  Tingey,  5  Peters,  115;  U.  S.  vs. 
Bradley,  10  Peters,  343;  U.  S.  vs.  Hodson,  10  Wall.,  395;  Jesup  vs. 
U.  S.,  106  U.  S.,  147;  U.  S.  vs.  Pumphrey,  11  App.  D.  C,  44.  Bonds 
of  this  character  and  purpose  are  to  be  distinguished  from  a  bond 
taken  by  the  state  for  the  benefit  of  whom  it  may  concern;  and 
upon  a  bond  taken  for  the  protection  of  the  state  or  municipality 
suit  cannot  be  maintained  by  an  individual:  Corporation  of  Wash- 
ington vs.  Young,  10  Wheaton,  406. 

(6).  By  Code  D.  C,  se9.  297,  the  administrator's  bond  is  recorded 
in  the  office  of  the  Register  of  Wills;  and  an  intending  plaintiff 
may  have  a  certified  copy,  upon  which  copy  the  suit  is  to  be 
brought. 

In  suing  upon  a  bond  so  recorded,  or  upon  one  filed  in  a  public 
office,  it  is  unnecessary  to  make  profert  either  of  the  bond  or  of 
the  copy  obtained  for  the  purpose  of  suit:  U.  S.  vs.  Ritchie,  3 
Mackey,  162;  Maddox  vs.  State,  4  Harris  &  J.,  134. 

As  the  present  plaintiff  has  not  possession  of  the  bond,  it  would 
have  been  better  in  point  of  form  to  have  wholly  omitted  profert; 
and  in  the  days  of  stricter  practice,  this  profert  of  a  paper  which 
could  not  be  produced  might  have  been  dangerous:  Note  b  to 
Case  XI. 

In  Blagden  vs.  U.  S.,  use  of  Preinkert,  18  App.  D.  C,  370, 
the  declaration  made  profert  thus:  "A  certified  copy  of  which, 
under  the  hand  and  seal  of  the  Register  of  Wills,  is  now  here 
shown  to  the  court" 

An  omission  or  irregularity  in  respect  of  profert  is  matter  of 
form  only:  U.  S.  vs.  Ritchie,  3  Mackey,  162;  Kane  vs.  Paul,  14 
Peters,  33,  42;  Slowe  vs.  Wilmott,  2  Wms.  Saund.,  401;  Sneed  vs. 
Wister,  8  Wheaton,  695;  Stat.  4  and  5  Anne. 

(c).  The  condition  of  this  bond,  as  it  is  set  out,  differs  in 
wording  from  that  prescribed  for  such  bonds  by  sec.  274,  Code 
D.  C.  Although  there  seems  to  be  no  difference  in  effect,  the 
form  here  shown  is  not  recommended  as  a  precedent,  and  the  stat- 
utory form  should,  by  all  means,  be  followed.  This  and  some  other 
variances  from  strict  propriety,  which  are  noted  in  succeeding  notes, 
are' given  as  examples  of  things  which,  if  not  of  substantial  import, 
should  be  avoided  for  the  reason  that  they  afford  room  for  ques- 
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tion.  And  it  is  suggested,  in  note  /,  infra,  that  some  of  these 
irregularities  may  be  urged  on  plaintiff's  demurrer  to  the  plea  as 
objections  to  his  own  declaration. 

(d).  By  sec.  274,  Code  D.  C,  the  bond  must  be  approved  as 
to  the  surety  by  the  court,  and  not  by  the  Register  of  Wills.  In 
thus  alleging  an  approval  by  that  officer,  the  plaintiff  affords  another 
possible  ground  of  objection  which  defendant  may  urge  upon 
plaintiff's  own  demurrer  to  the  plea:    Note  /,  infra. 

This  slip  in  pleading,  and  the  irregular  form  of  the  bond  noticed 
in  the  last  note,  are  examples  of  matters  which  it  is  well  to 
avoid,  not  because  they  are  certainly  fatal,  but  because  they  raise 
(questions  which  are  at  least  annoying  and  may  be  dangerous. 

In  Blagden  vs.  U.  S.,  18  App.  D.  C,  370,  it  is  held  unnecessary 
tu  aver  in  the  declaration  that  an  administrator's  bond  was  accepted 
or  approved;  if  the  fact  be  otherwise,  that  is  matter  of  defense 
which  need  not  be  anticipated.  Inasmuch,  however,  as  the  declara- 
tion should  show  every  fact  necessary  to  fix  the  defendant's  lia- 
bility, and  as  the  acceptance  of  the  bond  is  essential  to  consum- 
mate the  qualification  of  an  administrator,  on  principle  that  fact 
should  be  stated;  and  another  court  might  not  look  so  leniently 
upon  an  omission  of  averment  to  that  effect. 

(e).  This  averment  is  usual  in  such  cases  as  the  present,  and 
adds  to  the  intelligibility  and  formal  completeness  of  the  pleading. 
At  the  same  time,  it  h  only  a  conclusion  of  law,  like  averments 
of  duty  arising  from  facts  stated;  and,  unless  the  facts  already 
set  out  create  the  obligation,  a  virtute  cujus  will  not  establish  the 
conclusion :   See  note  c  to  Case  X,  supra. 

(/).  In  Blagden  vs.  U.  S.,  cited  in  note  d,  the  omission  also  of 
this  averment,  as  to  assuming  office  and  the  taking  possession  of 
assets,  was  held  immaterial;  and  so,  too,  of  the  omission  to  aver 
that  any  order  of  distribution  was  made  by  the  court  or  any 
demand  for  settlement  made  by  the  use  plaintiff  upon  the  admin- 
ijstrator.  Nevertheless,  the  present  editor  considers  it  prudent  to 
include  averment  on  these  points,  since  some  other  court  might 
insist  that  the  declaration  should,  on  its  face,  show  all  the  facts 
requisite  to  fix  the  liability  of  the  defendant,  and  might  hold 
that  there  was  no  liability  unless  assets  were  received. 

(g).  The  preceding  paragraph,  alleging  generally  unfaithfulness 
and  bad  conduct  on  the  part  of  defendant,  would  hardly  be  held 
sufficiently  certain  by  any  court,  being  the  averment  of  a  mere 
conclusion  of  law.  Plaintiff  therefore  proceeds  to  the  definite 
assignment  of  specific  delinquencies. 

(h).  The  inventory  here  mentioned  as  part  of  the  administrator's 
duty  is  required  by  Code  D.  C,  sec.  309.    The  failure  of  defendant 
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to  file  the  inventory,  being  matter  of  fact,  must  be  affirmatively 
alleged.  The  averment  that  the  duty  existed,  that  being  matter  of 
law,  is  presumably  unnecessary,  and  the  declaration  might  have 
proceeded  directly  to  state  the  fact  that  no  inventory  was  filed  without 
any  previous  suggestion  of  the  legal  duty.  At  the  same  time,  it  con- 
duces to  clearness,  and  seems  more  satisfactory,  to  state  the  duty 
with  reference  to  which  the  breach  is  alleged,  the  considerations 
being  like  those  suggested  in  connection  with  the  virtute  cujus,  and 
the  usual  averment  of  duty  arising  upon  a  statement  of  facts :  Note 
Cf  supra,  and  note  d  to  Case  X. 

(i).  The  duty  to  render  an  account  is  prescribed  by  sec  361,  362, 
Code  D.  C,  and  the  observations  made  in  the  last  preceding  note 
apply  to  the  allegation  on  this  point.  It  may  be  noticed,  also,  that 
the  duty  is  not  stated  with  entire  accuracy,  the  allegation  being 
after  mention  of  the  collection  "whereupon  it  became  and  was  the 
duty"  to  render  the  account.  The  duty  to  account  does  not  accrue 
immediately  upon  the  receipt  of  assets,  but  at  subsequent  dates 
fixed  by  statute  or  rule  of  court.  Inasmuch,  however,  as  plaintiff 
was  not  bound  to  allege  the  duty  at  all,  and  since  it  is  shown  that 
no  account  has  ever  been  rendered,  although  one  was  due  by 
statute  (sec  361)  after  the  debt  was  collected,  the  default  seems  to 
be  sufficiently  alleged. 

(y).  In  an  action  brought,  in  virtue  of  statutory  provision,  upon 
an  official  bond  in  the  name  of  the  state  for  the  benefit  of  an  indi- 
vidual conceiving  himself  injured  by  the  officer's  default,  it  must 
appear  that  the  individual  bringing  the  suit  and  named  as  use 
plaintiff  has  an  interest  in  the  proper  discharge  of  the  defendant's 
duty  and  has  been  damaged  by  the  delinquencies  complained  of. 

Where  the  declaration  does  not  assign  breaches  of  the  bond,  it 
seems  unnecessary  to  show  the  use  plaintiff's  interest  in  that  paper; 
but  when  it  comes  to  assigning  breaches  in  the  replication  or  at 
some  later  stage  of  pleading,  that  fact  must  be  made  to  appear. 
A  defect  in  this  matter  may  be  cured  by  verdict:  Ing  vs.  State, 
8  Md.,  287;  and  some  cases  in  Maryland  seem,  more  or  less  clearly, 
to  indicate  that  the  interest  of  the  use  plaintiff  need  not  be  shown : 
State  vs.  Norwood,  12  Md.,  177;  State  vs.  Dorsey,  3  Gill.  &  J.,  75; 
Fridge  vs.  State,  3  Gill.  &  J.,  103;  Logan  vs.  State,  39  Md.,  177, 

But  in  this  District,  the  use  plaintiff  must  show  his  interest  and 
his  damage;  and  if  breaches  are  assigned  in  the  declaration,  such 
interest  and  damage  must  be  shown  in  connection  with  the  breach : 
D.  C.  vs.  Ball,  22  App.  D.  C,  543;  Morse  vs.  U.  S.,  use  of  Hine, 
29  App.  D.  C,  433;  Corporation  of  Washington  vs.  Young,  10 
Wheaton,  406;  U.  S.  vs.  Draper,  19  D.  C,  85;  U.  S.  vs.  O'Leary, 
19  D.  C,  118;  Evans'  Practice  (ed.  1839),  260. 
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A  distinction,  in  respect  of  this  requirement,  between  such  a 
case  as  the  present,  and  one  wherein  the  use  plaintiff  sues  only  as 
the  assignee  of  a  chose  in  action,  is  noticed  in  note  c  to  Case  XIV, 
infra. 

(k).  Some  question  as  to  the  sufficiency  of  plaintifTs  showing 
of  damage  will  probably  be  made  upon  the  ultimate  demurrer,  when 
defendant  retrospectively  scrutinizes  this  and  the  last  preceding  aver- 
ment. Since  no  inventory  has  been  filed  or  account  stated,  it  is 
impossible  to  state  accurately  the  value  of  the  estate,  the  amount 
of  the  debts,  and  the  value  of  plaintiff's  interest.  In  these  circum- 
stances, plaintiff  seems  to  have  done  the  best  that  could  be  done, 
stating  generally  that  the  estate  exceeds  in  value  the  amount  of 
the  debts,  whereby  it  results  that  plaintiff  is  entitled  to  something, 
though  he  cannot  say  how  much.  Independently  of  this,  plaintiff 
is  at  least  entitled  to  an  official  accounting,  whether  that  shows 
any  surplus  for  distribution  or  not;  and  this  right  to  information 
would  probably  be  held  sufficient  to  sustain  his  present  action.  Of 
course,  if  there  had  been  an  account  stated,  shojving  plaintiff  entitled 
to  a  distributive  share,  he  would  have  alleged  that  fact  and  made  a 
more  definite  statement  as  to  the  extent  of  his  claim.  In  such  a  case 
it  has  been  held  not  necessary  in  the  declaration  to  show  that  an 
order  for  distribution  has  been  made  or  that  the  administrator 
has  been  requested  to  pay  the  distributive  share:  Blagden  vs. 
U.  S.,  i8  App.,  D.  C,  370;  as  to  which  see  notes  d  and  f,  supra. 

(/).  In  Chandler,  etc.,  Co.  vs.  Norwood,  14  App.  D.  C,  357,  it  was 
held  that  the  omission  to  state  the  amount  claimed  is  a  defect,  for  which 
a  demurrer  might  be  sustained,  and  one  which,  in  an  action  for 
unliquidated  damages  might  be  fatal  on  motion  in  arrest.  In  that 
case,  the  damages  being  liquidated,  the  omission  was  held  not  suffi- 
cient to  warrant  arrest  of  judgment;  and  the  same  omission  was 
pronounced  matter  of  form  in  Bank  vs.  Guttschlick,  14  Peters,  19. 

Plea. 

Caption. — Vt  supra. 

Commencement. — Appearance, — Now  come  Rich- 
ard Roe  and  James  Poe,  defendants  in  the  above- 
entitled  cause,  by  their  attorney,  Thomas  Green,  and 
for  a  plea  to  the  declaration  herein  by  the  plaintiflf 
filed,  they  say ; 

Actio   Non. — That   the   said   plaintiflf,    its   action 
against  them  ought  not  to  have  or  maintain  because 
they  say ; 


-J 
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Body. — Non-residence  of  Decedent. — That  the  said 
Daniel  Doe,  who  is  named  in  the  said  declaration,  was 
not  at  the  time  of  his  death  a  resident  of  the  District 
of  Columbia,  as  is  in  the  said  declaration  alleged,  but 
was  at  the  said  time  domiciled  and  resident  at  the  city 
of  Baltimore,  in  the  state  of  Maryland  (m) ;  and, 

Testacy  of  Decedent. — That  the  said  Daniel  Doe 
did  not  die  intestate,  as  is  in  the  said  declaration  also 
alleged ;  but  the  fact  is,  as  these  defendants  aver,  that 
the  said  Daniel  Doe,  in  his  lifetime,  made,  executed, 
and  published  his  certain  last  will  and  testament,  in 
writing,  and  in  due  and  sufficient  form  for  the  dis- 
posing of  all  his,  the  said  Daniel  Doe's  property  and 
estate,  real,  personal,  aud  mixed ;  in  and  by  which  said 
last  will  and  testament,  the  said  testator,  among  other 
things,  nominated  and  appointed  one  Joseph  Dale  to 
be  the  executor  thereof;  and  afterwards,  to  wit,  on 
the  1st  day  of  April,  in  the  year  1902,  at  Washington, 
in  the  District  of  Columbia,  the  said  Daniel  Doe 
dpparted  this  life,  without  having  revoked  the  said 
last  will  and  testament  (n) ; 

Probate  at  Baltimore. — Whereupon,  and  there- 
after, that  is  to  say,  on  the  1st  day  of  May,  in  the  year 
1903,  the  same  being  a  time  subsequent  to  the  time 
when  the  defendant,  Richard  Roe,  was  appointed 
administrator  of  the  estate  of  the  said  Daniel  Doe,  as 
is  in  the  said  declaration  alleged,  and  subsequent 
also  to  the  time  of  the  giving  of  the  bond,  and  to  the 
time  of  the  receipt  by  the  said  Richard  Roe  of  the 
several  assets  which  are  in  the  said  declaration  men- 
tioned, and  the  giving  and  receipt  whereof  are  therein 
alleged,  at  the  city  of  Baltimore,  aforesaid,  the  said 
Joseph  Dale,  being  in  and  by  the  said  last  will  and 
testament  appointed  executor  thereof  as  aforesaid,  did 
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file  and  present  and  propound  for  probate  the 
said  last  will  and  testament  in  the  Orphans'  Court 
of  Baltimore  City,  the  said  court  being  a  court  of 
probate  and  of  competent  jurisdiction  for  the  purpose 
aforesaid;  and  the  said  Joseph  Dale  did,  at  the  time 
and  place  last  aforesaid  (o),  also  represent,  allege, 
and  declare,  in  due  and  regular  form,  that  the  said 
Daniel  Doe,  then  deceased,  had  been  and  was  at  the 
time  of  his  death  a  resident  of  the  said  city  of  Balti- 
more, and  domiciled  therein;  whereupon  the  said 
Joseph  Dale  did  pray  that  the  said  last  will  and  tes- 
tament might  be  admitted  to  probate  as  and  for  the 
last  will  and  testament  of  the  said  Daniel  Doe,  that  he, 
the  said  Joseph  Dale,  might  be  recognized  and 
adjudged  to  be  the  executor  thereof,  and  that  letters 
testamentary  thereon  might  be  granted  to  him,  the 
said  Joseph  Dale,  as  such  executor; 

Taliter  processum  est — ^And,  thereupon,  such  pro- 
ceedings were  had  in  the  said  Orphans'  Court  that, 
by  an  order  of  the  said  court,  duly  and  regularly 
passed  and  entered  in  the  said  court  at  a  later  time, 
to  wit,  on  the  10th  day  of  May,  in  the  year  1903,  it 
was  adjudged  and  found  as  a  fact  that  the  said  Daniel 
Doe  was,  at  the  time  of  his  death,  a  resident  of  the  said 
city  of  Baltimore,  and  domiciled  therein,  and  it  was 
further  adjudged  and  ordered  that  the  said  last  will 
and  testament  should  be  admitted  to  probate,  as  and 
for  the  last  will  and  testament  of  the  said  Daniel  Doe, 
and  the  said  Joseph  Dale  was  granted  letters  testa- 
mentary recognizing  him  as  the  executor  of  the  said 
last  will  and  testament,  and  authorizing  him  to 
act  as  sueli  executor  ( p ) . 

Surrender  of  Assets. — And  the  said  defendants 
further  aver  that,  thereafter,  to  wit,  on  the  1st  day  of 
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June,  in  the  year  1903,  at  the  city  of  Washington, 
aforesaid,  the  said  Joseph  Dale,  being  as  aforesaid, 
the  executor  of  the  said  last  will  and  testament  of  the 
said  Daniel  Doe,  and  duly  appointed  and  qualified  as 
such  executor,  did  demand  of  the  defendant,  Richard 
Roe,  that  he,  the  said  defendant,  surrender  and 
deliver  to  him,  the  said  Joseph  Dale,  as  executor  afore- 
said, all  the  goods,  chattels,  money,  and  other  property 
theretofore  collected  and  received  by  the  said  defend- 
ant, and  then  in  his  possession,  as  assets  of  the  estate 
of  the  said  Daniel  Doe,  the  same  being  the  various  and 
several  goods,  chattels,  eflfects,  and  monv^y  mentioned 
in  the  said  declaration  and  therein  alleged  to  have 
been  collected  and  received  by  the  said  defendant, 
Richard  Roe,  in  the  exercise  of  his  office  as  adminis- 
trator of  the  estate  of  the  said  Daniel  Doe,  and  then, 
to  wit,  at  the  time  and  place,  last  aforesaid,  in  fact 
held  and  possessed  by  the  said  defendant  as  adminis- 
trator aforesaid ; 

Whereupon,  to  wit,  on  the  day  and  at  the  place  last 
aforesaid,  the  said  defendant,  Richard  Roe,  in  accord- 
ance with  the  demand  so  as  aforesaid,  made  upon 
him  by  the  said  Joseph  Dale,  as  executor  aforesaid, 
the  said  Joseph  Dale,  being  then,  as  aforesaid,  the 
duly  and  lawfully  appointed  and  qualified  executor 
of  the  said  last  will  and  testament,  did  surrender  and 
deliver  to  the  said  Joseph  Dale,  as  executor  afore- 
said, all  of  the  said  goods,  chattels,  and  other  property 
theretofore  collected  and  received  and  then  held  by  the 
said  defendant  as  belonging  to  the  estate  of  the  said 
Daniel  Doe  and  as  assets  thereof; 

And  the  said  defendant  did  then,  to  wit,  at  the  time 
last  aforesaid,  and  thereafter,  cease  and  desist  to  act, 
or  to  profess  or  pretend  to  act  as  the  administrator 
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of  the  said  Daniel  Doe,  and  did  not  thereafter,  and 
since,  to  the  present  time,  assume  or  offer  or  profess 
or  pretend  to  act  as  such  administrator,  or  in  any  wise 
to  meddle  or  interfere  with  the  estate  of  the  said 
Daniel  Doe,  nor  has  he,  at  any  time,  received  or  come 
into  the  possession  of  any  goods,  chattels,  or  other 
property  belonging  to  the  said  estate  or  being  assets 
thereof,  other  than  those  hereinabove  mentioned  and 
referred  to  and  alleged  to  have  been  surrendered 
to  the  said  Joseph  Dale  as  executor  aforesaid, 

Conclusion. — And  this  the  said  defendants  are 
ready  to  verify. 

(m).  It  may  not  be  entirely  clear  whether  this  plea  alleges  the 
non-residence  in  this  District  of  the  decedent,  and  the  fact  of  his 
leaving  a  will,  as  facts  which  invalidate  the  administration  granted 
here,  or  merely  as  matters  of  inducement  to  the  ulterior  fact*  that 
the  Baltimore  executor  acquired  a  paramount  right  to  the  assets,  or 
as  constituting,  with  the  Baltimore  probate,  a  connected  series  of 
elements  which  compose  the  ultimate  defense,  namely,  a  surrender 
of  the  assets  to  competent  authority.  The  motion  to  strike  out  the 
plea,  made  below,  assumes  that  the  plea  sets  up  three  facts,  the 
non-residence,  the  testacy,  and  the  Baltimore  probate,  each  as  an 
independent  defense  sufficient  in  itself  to  avoid  the  grant  of  :idmin- 
istration. 

The  non-residence  of  the  deceased  would  clearly  not  affect  the 
validity  of  the  District  administration  if  there  were  any  assets  here. 
In  that  case,  it  would  be  entirely  competent  and  proper  for  the 
District  Probate  Court  to  grant  administration  as  ancillary  to  the 
administration  of  the  last  domicile,  and  in  some  cases  such  ancillary 
administration  would  be  necessary  for  the  proper  protection  of  local 
creditors  and  others  interested. 

Here,  however,  it  is  not  made  to  appear  that  the  decedent  left 
any  estate  in  this  jurisdiction.  There  is  no  averment  to  that  effect 
in  the  declaration  or  in  the  plea;  and,  though  it  appears  by  the 
declaration  that  Roe  collected  some  property  belonging  to  the  estate, 
and  by  the  plea  that  he  afterward  had  that  property  here,  it  is 
nowhere  shown  where  any  of  the  property  was  at  the  date  of  the 
decease,  or  where  it  was  found  by  the  administrator. 

There  being  no  showing  of  assets  whereon  to  found  administration 
in    this    District,    and    the     non-residence    of   the     decedent    being 
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admitted  by  demurrer  to  the  plea,  the  question  arises  on  that 
demurrer,  whether  the  grant  of  administration  was  void  or  void- 
able, and  how  far  it  could  be  ignored,  as  defendants  ignored  it, 
upon  the  discovery  of  a  will  and  the  probate  at  Baltimore. 

(ft).  The  demurrer  to  the  plea  admits  the  fact  that  there  was  a 
will  and  that  the  will  was  probated  at  Baltimore.  Had  the  probate 
been  made,  and  perhaps  if  the  will  had  been  discovered,  before 
the  grant  of  administration  in  this  District,  it  seems  that  the  whole 
proceeding  here  would  have  been  void,  and  it  is  certain  that  the 
defendant  Doe  would  have  been  obliged  to  deliver  the  assets  and 
the  money  collected  by  him  to  the  executor:  Kane  vs,  Paul, 
14  Peters,  33.  In  that  case,  the  question  would  arise,  whether 
the  administrator's  bond,  being  given  in  a  proceeding  whereof  the 
District  Probate  Court  had  no  jurisdiction,  would  be  liable  for 
anything:  Morse  vs,  U.  S.,  29  App.  D.  C,  433;  cases  in  notes  ^and  r, 
infra. 

As  the  case  stands,  however,  the  administration  was  granted  first, 
and  if  it  can  be  inferred  from  the  pleadings  or  presumed  from  the 
action  of  the  court  in  granting  administration,  that  there  were 
local  assets  in  this  District,  it  seems  that  the  case  might  be  distin- 
guished from  those  cited:    Note  r,  infra,  and  note  m,  supra. 

(o).  To  have  said  "the  time  and  place  aforesaid*'  would  have 
been  ambiguous,  since  two  or  more  times  and  places  have  been 
mentioned.     Hence  "last  aforesaid." 

(p).  Not  only  is  the  fact  of  probate  at  Baltimore  stated,  but 
also  the  proceedings  had  in  the  Orphans'  Court  there,  so  far  as 
to  show  that  the  question  of  Daniel  Doe's  last  domicile  was  pre- 
sented by  the  executor's  petition  and  that  the  court  adjudged  such 
domicile  to  have  been  at  Baltimore. 

How  far  this  adjudication  strengthens  the  defense,  if  at  all, 
may  not  be  entirely  clear;  but  it  does  no  harm,  and  defendants 
act  prudently  in  pleading  it  for  what  it  may  prove  to  be  worth. 

Demurrer  to  the  Plea. 

Caption.    Ut  supra, 

Demurber. — The  plaintiff  in  the  above-entitled 
cause  says  that  the  plea  herein  filed  by  the  defendants 
is  bad  in  substance. 

George  Gr.vy, 
Attorney  for  the  Plaintiff. 
17 
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Note:  Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are  these : 

1.  That  the  facts  stated  in  the  said  plea  do  not  nor 
does  any  of  them,  if  established,  excuse  the  defendant, 
Richard  Roe,  from  fQing  the  inventory  or  from  render- 
ing an  account,  the  matters  in  respect  of  which 
breaches  are  assigned  in  the  declaration ;, 

2.  That  the  facts  stated  in  the  said  plea  do  not,  nor 
does  any  of  them,  justify  the  said  defendant  Roe,  in 
surrendering  assets  collected  by  him  under  a  grant  of 
administration  from  the  court  in  this  District  to  an 
executor  appointed  by  a  court  in  a  foreign  jurisdiction ; 

3.  That  the  facts  stated  in  the  said  plea  do  not,  nor 
does  any  of  them,  warrant  the  said  defendant.  Roe,  to 
neglect  the  duties  of  his  office  as  administrator  or  to 
renounce  the  said  office  (g) ; 

4.  That,  without  regard  to  the  validity  of  the 
defendant  Roe's  appointment  as  administrator  or  the 
power  of  the  probate  court  in  that  regard,  the  bond 
is  valid  and  effective  as  a  common  law  obligation,  and 
as  such  renders  the  obligors  liable  for  such  property 
as  may  be  obtained  by  them  or  by  either  of  them  in 
virtue  of  the  said  bond  (r) ; 

5.  That  as  to  so  much  of  the  said  plea  as  under- 
takes to  account  for,  and  to  discharge  the  defendants 
on  account  of,  the  certain  sum  of  money  shown  by  the 
declaration  to  have  been  collected  by  the  defendant. 
Roe,  as  administrator,  the  said  plea  is  bad,  in  this, 
that  such  money  was  not  properly  demandable  by  the 
alleged  executor  mentioned  in  the  plea  but  was  a  fund 
for  which  the  said  defendant  remained  liable  to  those 
persons  who  might  be  interested  in  the  estate  of  the 
decedent  named  in  tlie  said  plea  {s) ; 

6.  That  the  said  plea  is  in  othri  ii'spccts  bad, 
defective  and  vicious  (t) ; 
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iq).  The  theory  upon  which  the  plea,  taken  as  a  whole,  pro- 
ceeds seems  to  be  that  stated  in  this  passage  from  Toller  on 
Executors,  quoted  in  Griffith  vs.  Frazier,  8  Cranch,   9: 

"If  there  be  an  executor,  and  administration  be  granted  before 
probate,  and  refusal  [of  the  executor  to  act],  it  shall  be  void 
on  the  will's  being  afterward  proved,  although  the  will  were  sup- 
pressed, or  its  contents  unknown,  or  it  were  dubious  who  were 
executor,  or  he  was  concealed,  or  abroad,  at  the  time  of  grant- 
ing the  administration/'    So  in  Com.  Dig.  Adm.  B..  i. 

And  in  Kane  vs.  Paul,  14  Peters,  33,  it  is  said,  quoting  Dorsesr's 
Maryland  Testamentary  Law: 

''The  appearance  of  an  executor,  with  proof  of  the  will  and 
letters  testamentary,  subsequently  to  the  grant  of  letters  of  admin* 
istration  in  a  case  where  it  was  supposed  there  was  no  will,  is  of 
itself  a  ^  revocation  of  the  latter." 

And  a  bona  fide  pajrment  to  an  executor  holding  letters  testa- 
mentary from  a  court  of  competent  jurisdiction  will  discharge  the 
debtor,  although  it  turn  out  that  the  grant  to  the  executor  was 
void:  Kane  vs.  Paul,  supra;  as  where  the  executor  claimed  under 
a  forged  will:  Allen  vs.  Dundas,  3  Term.  Rep.,  125.  On  the 
same  general  question  may  be  consulted :  Wilkins  vs.  Ellett,  9  Wall., 
740;  S.  C,  108  U.  S.,  256;  Vaughan  vs.  Northup,  15  Peters,  i; 
Wyman  vs.  Halstead,  109  U.  S.,  654. 

The  demurrer  denies  the  applicability  of  these  principles  to  the 
present  case,  and  plaintiff  will  insist  in  argument  that  it  was  the 
duty  of  the  administrator  to  continue  the  administration  com- 
mitted to  him  by  the  District  Probate  Court,  or  at  any  rate  to 
retain  the  assets,  until  discharged  or  otherwise  directed  by  the 
court  which  appointed  him.  In  support  of  this  position  he  will 
cite:  Fenwick  vs.  Sears,  i  Cranch,  259;  Dixon  vs.  Ramsay,  3 
Cranch,  319;  Noonan  vs.  Bradley,  9  Wall.,  394;  Bank  of  George- 
town vs.  Smith,  4  Cranch  C.  C,  36;  Coltart  vs.  Allen,  40  Ala.,  155; 
Watson  vs.  Glover,  77  Ala.,  323;  Edelen  vs.  Edelen,  10  Md.,  52; 
Dalrymple  vs.  Gamble,  66  Md.,  298;  Patton's  Appeal,  31  Pa.  St., 
465;  Schouler  on  Executors  and  Administrators,  sec.  160;  some 
or  all  of  which  may  tend  in  his  favor.  Campbell  vs.  Tousey,  7 
Cowen,  64,  may  also  suggest  a  theory  upon  which  defendant  Doe 
may  be  held  liable  for  assets  held  by  him  in  this  District. 

(r).  This  proposition  proceeds  upon  ground  independent  of  the 
void  or  voidable  character  of  the  administrator's  appointment,  and 
suggests  that,  inasmuch  as  Roe  obtained  property  on  the  strength 
of  the  bond  and  under  color  of  office  as  administrator,  he  and 
his  co-obligor  are  estopped  to  deny  the  validity  of  the  bond  or 
their  own  liability  thereon;  as  to  which  point  see  U.  S.  vs.  Tingey, 
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5  Peters,  115;  U.  S.  vs.  Bradley,  10  Peters,  343;  Griffith  vs.  Godey, 
113  U.  S.,  89;  Ploughman  vs.  Henderson,  59  Ala.,  559;  Moore  vs. 
Earle,  91  Calif.,  632;  Allen  vs.  Magruder,  3  Cranch  C.  C,  6;  Daniels 
vs.  Teamey,  102  U.  S.,  422;  Johnson  vs.  Laseire,  2  Ld.  Raym.,  1459; 
Pacific  Bank  vs.  Mixter,  124  U.  S.,  721 ;  Morse  vs.  U.  S.,  use  of 
Hine,  29  App.  D.  C,  433. 

(s).    A  plea  that  is  bad  in  part  is  bad  as  a  whole. 

The  demurrant  by  this  assignment  suggests  a  distinction  between 
assets  collected  in  specie  and  not  yet  turned  into  money,  and  money 
collected  or  realized  from  the  sale  of  assets.  The  former  go  to 
the  administrator's  successor  in  office,  while  for  the  money  aris- 
ing from  administered  assets  the  administrator  or  his  personal 
representative  must  account  to  the  court:  U.  S.  vs.  Walker,- 109 
U    S.,  258;  In  re  Estate  of  McKnight,  i  App.  D.  C,  28. 

If  this  distinction  can  be  established  as  applicable  to  this  case, 
and  the  plea  held  bad  as  to  the  money,  the  demurrer  must  be  sus- 
tained to  the  plea  as  a  whole:   Shipman,  470;  Perry,  401;  Tyler, 352. 

(/).  As  a  demurrer  searches  the  record,  it  extends  to  the 
pleadings  of  the  demurrant  himself  as  well  as  to  those  of  his 
adversary;  and,  if  the  first  substantial  and  unaided  fault  be  found 
to  have  been  committed  by  the  party  demurring,  judgment  will 
go  against  him  on  his  own  demurrer:  Shipman,  266;  Tyler,  160; 
Perry,  234;  note  dd  to  Case  XI,  where  the  qualifications  of  this 
rule  are  stated. 

Defendant  here  will,  accordingly,  avail  himself  of  plaintiff's 
demurrer  to  invite  a  scrutiny  by  the  court  of  the  declaration,  and 
will  insist  upon  any  defects  he  may  find  therein  as  reasons  for 
judgment  in  his  own  favor.  He  will  consider  how  far  he  can  urge 
as  substantial  defects  these  matters: 

(i)  That  the  declaration  makes  profert  of  a  bond  which  it  is 
judicially  known  he  does  not  have  in  his  possession  and  cannot 
produce;  because  it  is  filed  in  a  public  office:  note  b,  supra. 

(2)  That  the  bond  set  out  and  alleged  to  have  been  given  by 
defendants  is  not  in  the  form  prescribed  by  law,  and  is  not  such 
as  the  Probate  Court  could  lawfully  require  or  accept,  and  is 
therefore  void :  note  c;  supra. 

(3)  That  it  appears  by  the  declaration  that  the  bond  sued  upon 
was  not  approved  and  accepted  by  the  Probate  Court,  as  the 
statute  provides,  but  by  the  Register  of  Wills,  who  had  no  power, 
and  could  not  be  lawfully  empowered,  to  act  in  the  matter:  note  d, 
supra. 

(4)  That  is  does  not  appear  by  the  declaration  that  plaintiiT  has 
been  injured  or  substantially  prejudiced  by  the  defaults  alleged, 
because  it  cannot  be  known  until  the  administrator's  accounts  are 
finally  settled  that  there  will  be  any  surplus  for  distribution,  or  th^t 


Case  XIII — 17. 8.,  to  Use  of  Doe  vs.  Roe  et  al.   245 

any  distribution  would  have  been  ordered  before  the  bringing  of 
this  suit :  note  kj  supra. 

(5)  That  it  does  not  appear,  and  is  not  to  be  presumed,  that 
the  plaintiff  has  been  in  any  way  prejudiced  or  injured,  inasmuch 
as  the  demurrer  admits  that  there  was  a  will;  that  it  was  prop- 
erly probated  at  Baltimore,  that  city  being  alleged  in  the  plea  and 
admitted  by  the  demurrer  to  have  been  the  last  domicile  of  the 
decedent;  and  that  the  executor  of  the  will  has  received  all  the 
assets  collected  by  defendant  Doe  and  for  which  Doe  would 
in  any  case  be  accountable  to  plaintiff;  wherefore  it  is  to  be 
presumed  that  plaintiff  will  receive  all  to  which  he  is  entitled 
upon  the  facts  which  he  has  admitted. 

For  cases  in  which  an  ultimate  demurrer  has  been  in  this  manner 
turned  back  upon  the  demurrant  and  resulted  in  a  judgment  against 
him  upon  his  own  demurrer,  see  U.  S.  vs.  Arthur,  5  Cranch,  257; 
Cooke  vs,  Graham,  3  Cranch,  229;  Cutler  vs.  Southern,  Case  III, 
supra;  Veale  vs.  Warner,  Case  IV,  supra. 

That  this  retroactive  effect  of  a  demurrer  would  avail  in  this 
case,  is  not  to  be  understood  from  the  suggestion  of  objections  to 
the  declaration,  it  being  intended  only  to  indicate  in  what  manner 
the  defendant  should  examine  the  declaration  upon  demurrer  taken 
to  the  plea. 

Motion  to  Strike  Out. 

Caption. — Ut  supra. 

Now  comes  the  plaintiff  in  the  above-entitled  cause 
and  moves  the  court  to  strike  out  the  plea  herein  by 
the  defendants  filed  (u). 

And  for  grounds  of  this  motion  the  said  plaintiff 
shows  to  the  court  (v)  : 

1.  That  the  said  plea  is  double,  in  that  it  alleges  by 
way  of  answer  to  the  declaration  those  several  dis- 
tinct and  independent  matters  of  defense ;  namely,  that 
the  decedent  named  therein  was  not  domiciled  at  the 
time  of  his  death  in  this  District,  as  is  in  the  declara- 
tion alleged ;  that  the  said  decedent  did  not  die  intes- 
tate, as  is  in  the  said  declaration  alleged;  that  the 
alleged  will  of  the  said  decedent  was  admitted  to  pro- 
bate by  the  Orphans'  Court  at  Baltimore;  that  the 
said  court  adjudged  that  the  said  decedent  was,  at 
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the  time  of  his  death,  domiciled  at  Baltimore,  and 
that  the  said  will  was  valid ;  and  that  the  defendant, 
Roe,  surrendered  to  one  Dale,  alleged  in  the  said  plea 
to  be  executor  of  the  said  decedent's  last  will,  the 
assets  collected  by  the  said  defendant  (i&) ; 

2.  That  the  said  plea  is  informal  in  this,  that  it 
alleges  divers  proceedings  had  in  the  Orphans'  Court 
at  Baltimore  but  does  not  offer  to  verify  the  said  alle- 
gations by  the  record  remaining  in  the  said  court  (a?) ; 

3.  That  the  said  plea  is  in  divers  other  respects 
uncertain,  informal,  and  defective  (y). 

George  Gray, 
Attorney  for  the  Plaintiff. 

(«).    By  Rule  31,  sec.  3,  it  is  provided: 

"Defects  in  pleadings  which  were  the  subject  of  special  demurrer 
at  common  law  may  be  taken  advantage  of  by  motion  to  strike  out, 
or  other  appropriate  motion." 

By  sec.  i  of  the  same  rule  there  is  prescribed  a  form  of  demurrer 
which  is  applicable  only  where  a  pleading  is  demurred  to  as  "bad 
in  substance."  It  seems  to  follow  that  defects  in  substance  and 
defects  in  form  cannot  be  combined  as  grounds  for  demurrer, 
and  that,  where  a  party  wishes  to  urge  defects  of  both  kinds 
against  the  same  pleading,  he  must  use  two  forms,  a  general 
demurrer  for  matters  of  substance,  and  a  motion  to  strike  out,  being 
a  separate  paper,  for  matters  of  form.  And  this  course  was  ioX- 
lowed,  without  objection  by  the  court  or  opposing  counsel,  in  the 
only  instance  of  that  nature  which  has  come  under  the  present 
editor's  observation. 

On  general  demurrer  the  court  will  not  recognize  any  defects 
in  form:  U.  S.  vs.  Ritchie,  3  Mackey,  162;  Express  Co.  vs.  Bur- 
dette,  7  App.  D.  C,  551.  In  the  latter  case,  there  was  a  demurrer, 
in  the  form  of  a  general  demurrer,  alleging  that  the  replication 
demurred  to  was  bad  in  substance,  and  assigning  as  grounds  some 
matters  of  substance  and  some  of  form,  among  which  latter  was 
duplicity.  The  demurrer  was  considered  on  grounds  of  both  kinds, 
in  the  trial  court  and  in  the  Court  of  Appeals,  although  the  latter 
court  adverted  to  the  rule  on  the  subject,  which  rule  was  identical 
with  that  set  out  above. 

On  special  demurrer,  after  the  Stat.  27  Elizabeth,  the  demurrant 
was  at  liberty  to  urge,  not  only  the  defects  in  matter  of  form  which 
he   had   specified    as   grounds   of   special   demurrer,   but   also   any 
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defects  in  matter  of  substance,  or,  as  the  statute  phrased  it,  "the 
very  right  of  the  cause;"  and  it  is  laid  down  generally  that  "every 
special  demurrer  includes  a  general:"  State  vs.  Peck,  60  Maine, 
i|98;  State  vs.  Covenhoven,  i  Halstead,  N.  J.,  401;  Tyler,  159; 
Shipman,  263;   Perry,  233. 

(«;).  This  motion,  being  in  the  nature  of  a  special  demurrer,  of 
which  it  takes  the  place,  should  specify  the  defects  of  form  upon 
which  objection  is  made. 

**There  were  special  demurrers  at  common  law,  but  they  were 
seldom  necessary  but  in  cases  of  duplicity,  and  therefore  they  were 
seldom  practiced;  for  as  the  law  was  then  taken  to  be  upon  a 
special  demurrer,  the  party  could  take  advantage  of  no  other 
defect  in  the  pleading  but  to  that  which  was  specially  assigned  for 
the  cause  of  his  demurring. 

"But,  upon  general  demurrer,  he  might  take  advantage  of  all 
manner  of  defects,  that  of  duplicity  only  excepted;  and  there  was 
no  inconvenience  in  such  practice,  for  the  pleadings  being  at  bar 
viva  voce,  and  the  exceptions  taken  ore  tenus,  the  causes  of 
demurrer  were  as  well  known  upon  a  general  demurrer  as  upon  a 
special  one.  Therefore,  after  the  reformation,  when  the  practice 
of  pleading  at  bar  altered  [written  pleadings  being  substituted], 
the  use  of  general  demurrers  still  continued,  and  thereby  this 
public  inconveniency  followed,  that  the  parties  went  on  to  argue 
a  general  demurrer,  not  knowing  what  they  were  to  argue;  and 
this  was  the  occasion  of  making  the  Statute  27  Eliz.,  by  which  it 
is  enacted,  that  the  causes  of  demurrer  should  be  known  in  all 
cases,  and  this  was  restorative  of  the  common  law."  Lord  Holt, 
Anon.   (1703),  3  Salkeld,  122;  see  note  r,  Case  XI,  supra. 

By  the  Stat.  27  Elizabeth,  it  is  provided  that,  upon  demurrer 
joined,  "the  judges  shall  proceed  and  give  judgment  according  as 
the  very  right  and  cause  of  the  matter  in  law  shall  appear  unto 
them,  without  regarding  any  imperfection,  defect,  or  want  of  form 
in  any  writ,  return,  plaint,  declaration,  or  other  pleading,  process, 
or  course  of  proceeding,  whatsoever, 

"Except  those  only  which  the  party  demurring  shall  specially 
and  particularly  set  down  and  express  together  with  his  demurrer :" 
Shipman,  262;  Perry,  233;  Tyler,  158. 

This  statute  makes  a  distinction  between  those  matters  which 
relate  to  "the  very  right  and  cause,"  or  matters  of  substance, 
and  those  other  matters  which  amount  only  to  "defect,  imperfec- 
tion, or  want  of  form,"  and  constitute  merely  technical  or  formal 
irregularities. 

The  courts  found  much  difficulty  in  distinguishing  between  these 
two  classes  of  defects,  largely  because  the  whole  law  of  pleading 
seemed  substantial  to  the  judicial  mind  of  that  period,  and  the 
ancient  judges  were  slow  to  recognize  any  departure  from  settled 
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rules  as  merely  formal  error.  For  this  reason,  from  the  date  of 
the  Stat.  27  Eliz.  through  two  centuries  many  things  were  held 
to  be  matters  of  substance  which  to  the  modem  mind  are  clearly 
merely  technical  and  quite  irrelevant  to  the  merits  of  the  con- 
troversy. Thus,  in  Lawe  vs.  King,  Gise  I,  supra,  decided  in  the 
reign  of  Charles  II,  it  was  still  a  debatable  question,  whether 
the  omission  to  plead  to  in  et  armis  was  an  error  in  substance 
or  in  form.  And  at  a  later  period,  it  was  considered  a  substantial 
defect  to  omit  some  of  the  conventional  conclusions,  such  as 
hoc  est  paratus  veriUcare  and  the  like.  And  as  to  many  other 
similar  technical  requirements  of  the  law  of  pleading,  there  was 
more  or  less  doubt  whether  they  were  or  were  not  matters  of 
substance,  in  respect  of  which  an  error  or  omission  would  be 
fatal  on  general  demurrer. 

To  clear  up  such  doubts,  and  to  suggest  to  the  judges  greater 
liberality  in  disregarding  formal  irregularities,  the  Stat.  4  and  5 
Anne,  in  1706,  reenacted  the  Stat.  27  Eliz.,  in  the  same  words, 
and  added  a  provision  that  a  considerable  number  of  defects,  which 
</ere  specified,  should  not  be  treated  as  grounds  of  objection  "except 
the  same  shall  be  specially  and  particularly  set  down  and  shown 
for  cause  of  demurrer:"  See  the  statute  quoted  in  part  in  note  s 
to  Case  XI,  supra. 

Since  the  enactment  of  this  statute,  the  courts  have  exercised 
greater  and  increasing  liberality  in  respect  of  technical  defects, 
so  that  now  almost,  if  not  quite,  all  departures  from  correct  plead- 
ing are  regarded  as  matters  of  form  only  and  can  be  objected  to 
only  by  special  demurrer  or  by  an  equivalent  motion  to  strike  out. 
The  distinction  between  substance  and  form  "is  governed  by  no 
fixed  text,  but  it  is  laid  down  that  it  must  be  determined  in  every 
action  according  to  its  nature:"  Townsend  vs.  Jennison,  7  How., 
yuo,  721. 

Among  the  matters  which  are  held  to  be  formal  only  and  to  be 
reached  by  special  demurrer,  are  repugnancy  between  two  aver- 
ments: Day  vs.  Chism,  10  Wheaton,  449;  failure  to  show  heir- 
ship by  setting  out  pedigree:  ibid.;  argumentativeness,  Pendleton 
Co.  vs.  Amy,  13  Wall.,  297;  the  failure  to  file  a  joinder  in  issue: 
Labcr  vs.  Cooper,  7  Wall.,  565;  Nauvoo  vs.  Ritter,  97  U.  S.,  389; 
an  improper  conclusion,  as  by  a  verification  where  it  should  be  to 
the  country:  U.  S.  vs.  Girault,  11  How.,  22;  together  with  many 
other  things  noticed  in  other  notes  in  this. compilation. 

Matters  of  substance  are  those  which  go  to  the  merits  of  the 
action,  such  as  the  want  of  proper  parties  plaintiff,  which  is  a 
subject  of  general  demurrer  when  it  appears  on  the  face  of  the 
record:  Farni  vs.  Tcsson,  i  Black,  309;  or  the  fact  that  the  dec- 
laration does  not  state  a  complete  right  of  action  in  the  plaintiff,  as 
in  those  cases  in  which  a  motion  in  arrest  of  judgment  will  lie. 
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together  with  others  in  which  the  defective  statement,  although 
demurrable,  is  aided  by  verdict:  note  g  to  Case  VI,  supra;  or  by 
pleading  over:  note  dd  to  Case  XI,  supra;  and  so  the  failure  of 
a  plea  to  state  all  that  is  requisite  id  a  complete  defense  is  matter 
of  substance  and  available  on  general  demurrer;  as  where  a  sheriff's 
officer,  undertaking  to  justify  the  breaking  of  inner  doors,  failed 
to  allege  a  previous  demand  of  admittance  or  other  circumstances 
warranting  such  violence:  Ratcliffe  vs.  Burton,  3  Bos.  &  P.,  223; 
and  where  a  plea,  intending  to  set  up  that  cattle  were  lawfully  in  a 
highway,  alleged  them  as  ''being  in  the  said  highway,"  when  it 
should  have  been  shown  that  they  were  "passing  along  and  through 
the  said  highway :"  Dovaston  vs.  Payne,  2  H.  BL,  527. 

(w).  Duplicity  was  the.  one  defect  which,  at  common  law,  could 
be  reached  only  by  special  demurrer,  all  other  defects,  whether  of 
form  or  substance,  being  available  on  general  demurrer:  note  v, 
supra. 

"In  demurrer  for  duplicity,  it  is  not  sufficient  to  deiT>tir,  quia 
duplex  est  J  or  habet  duplicem  matertam;  but  the  party  must  shew 
wherein;  for  the  statute,  by  requiring  to  shew  cause,  intended  to 
oblige  the  party  to  lay  his  finger  upon  the  very  point:"  Lord 
Holt,  in  Lamplough  vs.  Shortridge,  i  Salkeld,  219  (1702). 

Hence  the  present  plaintiff,  in  this  motion  as  on  special  demurrer 
for  duplicity,  specifies  and  enumerates  the  several  matters  in  the 
plea   which   he  conceives   to   constitute   duplicity. 

The  theory,  of  course,  is,  that  each  of  these  matters  might  be 
relied  upon,  whether  safely  or  otherwise,  as  a  defense  to  the  dec- 
laration. How  far  this  is  true,  in  point  of  law,  may  be  consid- 
ered in  the  light  of  authorities  cited  in  preceding  notes  relating, 
respectively,  to  the  various  facts  alleged. 

Defendant's  answer,  of  course,  is,  that  "no  matters,  however 
multifarious,  will  operate  to  make  a  pleading  double  that  together 
constitute  but  one  connected  proposition  or  entire  point:"  Ship- 
nian,  357;  Tyler,  250;  Perry,  310.  The  argument  will  be,  thai 
the  residence  of  the  deceased  Daniel  Doe  at  Baltimore,  the  fact  that 
he  left  a  will,  the  probate  of  the  will,  and  the  judgment  of  the 
Orphans'  Court  at  Baltimore,  all  are  but  circumstances  constitut- 
ing the  defense  as  a  whole,  which  is  the  paramount  right  of  the 
executor  to  claim  the  assets.  Stated  otherwise,  his  theory  is,  that 
these  particular  facts  are  but  matters  of  inducement  leading  up  to 
the  ultimate  proposition,  that  the  administration  initiated  in  this 
District  was  either  wholly  void  by  reason  of  the  discovery  and 
probate  of  the  will,  or  was  superseded  by  the  appointment  of  the 
executor;  and  "no  matter  will  operate  to  make  a  pleading  doublt 
that  is  pleaded  only  as  a  necessary  inducement  to  another  allega- 
tion:" Perry,  309;  Tyler,  249;  Shipman,  360;  and  see  note  m. 
supra,  and  note  r  to  Case  XI,  supra. 
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It  will  be  remembered  also  that  "matter  which  is  wholly  imma- 
terial cannot  operate  to  make  a  pleading  double/'  though  it  be  well 
pleaded,  while,  on  the  other  hand,  ''material  matter,  though  ill 
pleaded,  will  occasion  the  fault:"  Shipman,  355,  356;  Tyler,  247, 
248;  Perry,  307,  30&  Regard  must,  therefore,  be  had  to  the  ques- 
tion, whether  all  or  any  of  the  several  matters  stated  in  the  plea 
is  material  in  the  sense  that  an  issue  might  be  taken  upon  it. 
All  of  which  considerations  may  be  made  the  subject  of  profit- 
able reflection  with  reference  to  the  legal  principles  suggested  m 
the  various  notes  on  the  plea. 

(x).  If  the  Orphans*  G>urt  at  Baltimore  is  a  court  of  record, 
then  the  proceedings  had  therein  should  be  pleaded  with  a  refer- 
ence to  the  record,  and  the  plea  should,  by  the  rules  of  pleading, 
conclude  with  a  prout  patet  per  recordum:    i  Chitty  PI,  371,  559. 

As  to  whether  Rule  26,  sec.  4,  dispensing  with  formal  conclu- 
sions, extends  to  a  case  of  this  kind,  see  note  z  to  Case  XI,  and 
note  d  to  Case  IV. 

If,  however,  the  Orphans'  Court  is  not  a  ^ourt  of  record,  then 
its  proceedings  are  not  records,  and  should  not  be  pleaded  as  such. 

(y).  In  a  special  demurrer,  it  is  not  sufficient  to  object  in  gen- 
eral terms  that  the  pleading  is  uncertain,  informal,  defective,  or 
the  like,  but  it  is  necessary  to  show  in  what  respect  it  is  so;  and 
though  these  words,  or  others  of  similar  import,  are  usually  added, 
they  do  not  strengthen  the  demurrer,  which  must  "specially  and 
particularly  set  down  and  express"  the  objections  relied  upon : 
Shipman,  263;  Tyler,   158;   Perry,  233. 

Of  this  requirement  in  the  Stat.  27  Elizabeth,  enacted  in  1585, 
it  was  observed  in  Heard  vs.  Baskerville,  Hobart,  232,  decided 
in  1614: 

"Now  the  moderation  of  this  statute  is  such,  that  it  doth  not 
utterly  reject  form,  for  that  were  a  dishonor  to  the  law,  and  to 
make  it  in  effect  no  art,  but  requires  only  that  it  be  discovered, 
and  not  used  as  a  secret  snare  to  entrap.  And  that  discovery  must 
not  be  confused  and  obscure,  but  special;  therefore  it  is  not  suffi- 
cient to  say  that  it  is  for  form,  but  he  must  express  what  is  the 
point  and  specialty  of  the  form  that  he  requires." 

Whence  it  follows  that,  on  special  demurrer,  the  demurrant  is 
restricted  to  the  particular  matters  of  form  which  he  has  specified 
as  grounds,  although  the  rule  on  general  demurrer  is  otherwise: 
Note  ee  to  Case  XI,  supra. 

If  the  grounds  assigned  for  demurrer  do  not  relate  to  matters 
of  form,  the  demurrer  is  a  general  one  and  cannot  be  treated 
as  special :     Tyler  vs.  Hand,  7  How.,  573. 
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CASE  XIV. 

DoE^  to  the  use  of  Selwyn  vs.  Boe. 

Covenant  on  Lease  for  Bent. — Pleas,  No  Bent  Due, 

Accord  and  Satisfaction. 

Statement. — George  Maule,  being  the  owner  of  certain  premises 
situate  in  the  city  of  Topeka,  Kansas,  which  were  then  occupied  by 
Richard  Roe  and  used  by  him  for  the  storage  and  sale  of  intoxicat- 
ing liquors,  on  May  i,  1905,  leased  the  said  premises  to  Richard 
Roe  for  a  term  of  three  years  at  an  annual  rental  of  $1,200.  To 
insure  performance  of  the  lessee's  covenants,  James  Poe  joined 
with  Roe  as  joint  covenantor. 

For  some  reason,  the  lease  was  dated  as  of  June  i,  1905,  and  in 
the  body  of  the  instrument  no  date  was  designated  for  the  com- 
mencement of  the  term  except  by  reference  to  "the  above-named 
date  hereof."  The  term  created  by  the  literal  and  apparent  effect 
of  the  lease  differed  from  that  agreed  upon  by  the  parties  and 
actually  carried  into  execution.  The  lessee  went  into  possession  of 
the  demised  premises  on  May  i,  1905,  and  occupied  them  for  three 
years  thereafter. 

A  few  days  after  the  making  of  the  lease,  Mr.  Maule  conveyed 
his  reversion  in  the  leased  premises  to  his  daughter,  Margaret,' 
who  shortly  thereafter  married  John  Doe.  In  May  of  1906,  Mrs. 
Doe  died  in  childbirth,  intestate,  and  survived  by  her  husband  and 
by  a  brother,  Mark  Maule,  the  latter  being  the  only  child  of  George 
Maule  other  than  Margaret  Doe.  The  infant,  who  is  called  in  this 
record  Joseph,  was  either  stillborn  or  died  shortly  after  his  birth. 
The  surviving  father  insists  that  the  child  was  born  alive.  Mark 
Maule  asserted  that  the  child  was  dead  when  bom,  and  claimed 
that  his  sister's  estate  devolved  upon  him  at  her  death.  He  required 
Richard  Roe  to  attorn  to  him,  which  Roe  did,  and  paid  rent  to 
Mark  Maule  until  the  end  of  the  term. 

John  Doe  conceives  that  he  is  entitled  to  a  life  estate  in  the 
leased  premises  as  surviving  husband  and  tenant  by  the  curtesy. 
Being  straightened  in  his  pecuniary  affairs,  he  offered  to  assign 
his  claim  to  the  rent  to  William  Selwyn  in  consideration  of  an 
immediate  cash  payment  of  a  much  smaller  amount.  Selwyn  being 
advised  that  Doe's  title  is  good,  accepted  the  offer,  paid  Doe  the 
sum  desired,  and  took  from  him  an  assignment  of  the  right  to  the 
rent  in  the  form  of  an  unsealed  writing. 
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Selwyn  thereupon  proposed  to  Roe  a  compromise,  whereby  Roc 
was  to  pay  Selwyn  one-half  the  amount  of  the  rent  due  to  Roc, 
if  Doe  was  the  person  entitled  thereto.  Roe  accepted  the  offer, 
paid  Selwyn  $1,200,  and  took  from  him  an  unsealed  receipt  in  full 
of  all  claims  and  demands  whatever. 

Afterwards,  John  Doe,  being  still  embarrassed,  offered  to  g^vc 
Roe  a  release  under  seal  of  all  claims  which  he.  Doe,  might  have 
on  account  of  the  lease  if  Roe  would  pay  him,  Doe,  $100.  To 
this  also  Roe  agreed,  paid  Doe  $100,  and  took  from  him  a  sealed 
instrument  releasing  Roe  from  all  claims  and  demands  on  account 
of  the  rent. 

Selwyn  now  brings  this  action  to  recover  the  balance  of  the 
arrears  of  rent  after  deducting  the  $1,200  paid. 

All  parties  concerned  seem  to  have  proceeded  throughout  upon 
the  assumption  that  the  law  of  real  property  in  Kansas  is  identical 
with  the  common  law;  and  each  of  them  might  have  acted  other- 
wise had  he  been  advised  of  the  changes  in  the  common  law  made 
by  statute  in  that  state. 

The  declaration  is  in  covenant  on  the  lease,  and  traces  title  from 
George  Maule  to  John  Doe,  in  whose  name  as  plaintiff  Selwyn  is 
obliged  to  sue.  Defendant,  after  setting  out  the  lease  on  oyer,  pleads  five 
defenses,  the  first  being  non  est  factum,  and  the  others  predicated  on 
the  various  facts  herein  stated.  Plaintiff  joins  issue  on  all  the  pleas, 
the  parties  go  to  trial,  and  a  verdict  is  had  in  favor  of  plaintiff. 
Defendant  moves  in  arrest  of  judgment  on  several  grounds,  the 
^  significance  of  which  is  touched  upon  in  divers  notes  attached  to 
the  pleadings. 

Declaration. 

Caption. 


John  Dob,  to  the  Use  of  Wiu.iam 

8SELWYN   (a), 

Plaintiff, 
vs. 

Richard  Rob. 


At  Law, 
No.  56789. 


Commencement  (ft). — The  plaintiflF,  John  Doe, 
suing  to  the  use  of  William  Selwyn,  by  his  attorney, 
George  Gray,  complains  of  the  defendant,  Richard 
Roe,  of  a  plea  of  breach  of  covenant,  for  that  (c), 
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Body. — Recital  of  Lease,  Time. — Whereas,  hereto- 
fore, to  wit,  on  the  1st  day  of  May,  in  the  year  1905, 
at  the  city  of  Topeka,  in  the  state  of  Kansas  (d),  to 
wit,  in  the  District  of  Columbia,  and  before  and  at  the 
time  of  the  making  of  the  indenture  hereinafter  men- 
tioned. 

Title  of  Lessor  (e). — One  {f),  George  Maule  was 
seised  in  his  demesne  as  of  fee  of  and  in  the  tenements 
and  premises,  with  the  appurtenances  thereto,  herein- 
after mentioned,  to  have  been  by  him  demised ; 

Lea^e  Made. — And  being  so  seised,  the  said  George 
Maule,  at  the  time  and  place  aforesaid,  by  a  certain 
indenture  then  and  there  made  by  and  between  the 
said  George  Maule,  of  the  one  part,  and  the  defend- 
ant, Richard  Roe  and  one  James  Poe,  of  the  other  part, 

Profert — One  part  (g)  of  which  indenture,  sealed 
with  the  seal  of  the  said  defendant,  the  said  plaintiff 
shows  to  the  court  now  here,  the  date  whereof  is  a 
certain  day  and  year  therein  mentioned,  to  wit,  the 
Ist  day  of  June  in  the  year  1905  (ft) , 

The  Demise. — ^Did  demise  (i),  lease  and  to  farm  let 
unto  the  said  defendant,  Richard  Roe,  his  administra- 
tors, executors,  and  assigns. 

The  Premises. — The  certain  premises  in  the  said 
indenture  particulary  mentioned  and  described,  the 
same  being  a  certain  lot  or  parcel  of  ground,  with 
the  building  being  thereon,  situate  in  the  city  of 
Topeka,  in  the  state  of  Kansas, 

Hnhcndum. — Unto  the  said  defendant,  Richard  Roe, 
his  executors,  administrators,  and  assigns,  to  have  and 
to  hold  the  said  premises  from  the  1st  day  of  May 
aforesaid  until  the  full  end  and  term  of  three  years 
thence  next  ensuing. 
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Reddendum. — The  said  defendant,  Richard  Boe, 
his  executors,  administrators,  and  assigns,  yielding 
and  paying  therefor,  yearly,  and  every  year,  to  the 
said  lessor,  his  heirs  or  assigns,  the  clear  yearly  rent 
or  sum  of  twelve  hundred  dollars,  payable  in  equal 
monthly  instalments  of  one  hundred  dollars  each,  to 
be  paid  to  the  said  lessor,  his  heirs,  or  assigns,  on  the 
1st  day  of  each  and  every  month  occurring  during  the 
said  term; 

Covenant. — And  the  said  defendant  and  the  said 
James  Poe  did  thereby,  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns,  covenant, 
promise,  and  agree  to  and  with  the  said  lessor,  his 
heirs  and  assigns,  that  they,  the  said  defendant  and 
the  said  James  Poe,  their  heirs,  executors,  adminis- 
trators, and  assigns,  should  and  would  well  and  truly 
pay  to  the  said  lessor,  the  said  yearly  rent  at  the  rate 
and  at  the  times  aforesaid, 

Prout  patet. — As  by  the  said  indenture,  reference 
being  had  thereto,  will  (amongst  other  things),  more 
fully  and  at  large  appear ; 

Virtute  cujus  (;). — By  virtue  of  which  demise  the 
said  defendant,  Richard  Roe,  afterwards,  to  wit,  on 
the  1st  day  of  May,  aforesaid,  at  the  place  aforesaid, 
entered  into  and  upon  the  said  demised  premises,  and 
became  and  was  possessed  thereof,  and  remained  and 
continued  so  possessed  thereof  for  all  of  the  said  term 
of  three  years  so  to  him  thereof  granted  as  aforesaid. 

Assignment  to  Margaret  Maule. — And  the  said 
defendant  being  so  as  aforesaid  possessed  of  the  prem- 
ises aforesaid,  and  the  said  George  Maule  being  so 
seised  of  and  in  the  reversion  of  and  in  the  said  prem- 
ises as  aforesaid,  afterwards,  to  wit,  on  the  10th  day 
of  May,  in  the  year  1905,  and  during  the  said  term 
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so  as  aforesaid  granted  to  the  said  defendant,  at  the 
place  aforesaid,  the  said  Qeorge  Maule,  by  his  certain 
deed-poll,  sealed  with  the  seal  of  him,  the  said  George 
Maule,  and  dated  on  the  said  10th  day  of  May. 

Profert. — Which  said  deed-poll,  sealed  with  the  seal 
of  the  said  George  Maule,  is  shown  to  the  court  now 
here,  the  date  whereof  is  the  day  and  year  aforesaid, 

did  convey  to  one  Margaret  Maule  all  the  title  and 
estate  of  him,  the  said  George  Maule,  in  and  to  the 
said  premises,  and  in  and  to  the  said  reversion - 
therein,  to  her,  the  said  Margaret  Maule,  and  her 
heirs  forever,  in  fee  simple  ( fc ) ; 

Seisin  of  Margaret — Whereupon  and  whereby  the 
said  Margaret  Maule  then  and  there  became  and  was 
seised  in  her  demesne  as  of  fee  in  and  of  the  said 
premises,  and  in  and  of  the  said  reversion  therein; 
and  the  said  Margaret  Maule  so  continued  to  be  seised 
thence  and  from  the  day  last  aforesaid  until  the  death 
of  the  said  Margaret  Maule,  whicli  is  hereinafter 
mentioned  and  alleged ; 

Marriage  of  Margaret, — And,  whereas,  thereafter, 
to  wit,  on  the  1st  day  of  June,  in  the  year  1905,  at 
the  place  aforesaid,  the  said  Margaret  Maule,  being 
seised  as  aforesaid  of  the  premises  aforesaid  and  of 
the  said  reversion  therein,  she,  the  said  Margaret 
Maule,  intermarried  with  the  said  plaintifiF,  John 
Doe,  and  took  to  her  him,  the  said  John  Doe,  as  hus- 
band, by  virtue  whereof  the  said  plaintifiF,  John  Doe, 
and  the  said  Margaret  Doe,  bom  Maule,  his  wife, 
then  and  there  became  and  wore  seised  of  the  said 
premises  and  of  the  said  revorsrion  therein  in  their 
demesne  as  of  fee  in  the  right  of  the  said  Margaret ; 

Birth  of  Child. — ^And,  whereas,  thereafter,  to  wit, 
on  the  1st  day  of  May,  in  the  year  1906,  at  the  place 
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aforesaid,  the  said  Margaret,  being  then  the  wife  of 
the  said  plaintiff,  John  Doe,  gave  birth  to  a  son, 
namely,  one  Joseph  Doe ; 

Death  of  Wife. — And,  whereas,  thereafter,  to  wit, 
on  the  day  last  aforesaid  and  at  the  place  aforesaid, 
the  said  Margaret  departed  this  life,  being  then  and 
there  seised,  as  aforesaid,  of  the  premises  aforesaid, 
and  of  and  in  the  said  reversion  therein,  and  being 
then  and  there  still  the  wife  as  aforesaid  of  the  said 
plaintiff,  John  Doe ; 

Seisin  of  John  Doe. — Whereupon  and  whereby  the 
said  John  Doe  then  and  there  became  and  was,  and 
from  thence  hitherto  has  been  and  still  is,  seised  in  his 
demesne  as  of  freehold  of  and  in  the  said  premises,  and 
of  and  in  the  said  reversion  therein,  for  the  term  of 
his  life  as  the  surviving  husband  of  the  said  Margaret 
Doe,  born  Maule ; 

Breach  of  Covenant. — Nevertheless,  as  the  said 
plaintiff  avers,  after  the  making  of  the  said  indenture 
and  during  the  said  term  thereby  as  aforesaid  granted 
to  the  said  defendant,  Richard  Roe,  to  wit,  on  the  said 
1st  day  of  June,  in  the  year  1906,  and  on  divers  other 
days  after  the  said  day  last  named,  and  occurring 
during  the  said  term,  that  is  to  say,  on  the  1st  day 
of  each  and  every  month  occurring  after  the  said  1st 
day  of  June,  and  from  thence  during  the  residue  of 
the  said  term  and  to  the  end  thereof,  the  said  defend- 
ant, Richard  Roe,  and  the  said  James  Poe  did  not 
pay,  nor  did  either  of  them  pay,  to  the  said  plaintiff 
the  several  sums  of  money  then  and  on  the  said  several 
days  covenanted  in  and  by  the  said  indenture  to  be 
paid  by  the  said  defendant  to  the  said  plaintiff  and 
becoming  due  as  the  several  instalments  of  rent  w^hich 
were  in  and  by  the  said  indenture  stipulated,  but  the 
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eaid  defendant  and  the  said  Poe,  and  each  of  them, 
wholly  failed  and  refused  to  pay  the  said  instalments, 
or  any  of  them,  and  still  so  fail  and  refuse ; 

Whereby,  and  by  reason  pf  the  premises,  during 
the  said  term,  to  wit,  on  the  1st  day  of  May,  in  the 
year  1908,  at  the  place  aforesaid,  a  large  sum  of 
money,  to  wit,  the  sum  of  two  thousand  four  hundred 
dollars  of  the  rent  aforesaid,  became  and  was  due  to 
the  said  plaintiff,  and  became  and  was  in  arrears 
and  unpaid  to  the  said  plaintiff,  and  still  remains  so 
in  arrears,  due,  and  unpaid,  contrary  to  the  tenor 
and  effect  of  the  said  indenture  and  of  the  said  cove- 
nant of  the  said  defendant  and  of  the  said  James  Poe ; 

Admission  of  Part  Payment. — Excepting,  however, 
and  there  being  deducted  from  the  sum  aforesaid,  a 
certain  sum,  being  of  the  amount  of  one  thousand 
two  hundred  dollars,  which  said  sum  last  aforesaid 
the  said  defendant  did,  thereafter,  to  wit,  on  the  Ist 
day  of  June,  in  the  year  1908,  at  the  place  aforesaid, 
pay  to  the  said  plaintiff  in  part  payment  of  the 
arrears  due  as  aforesaid,  the  receipt  of  which  said 
sum  of  one  thousand  two  hundred  dollars  the  said 
plaintiff  acknowledges; 

Conclusion  of  Law. — ^And  so  the  said  plaintiff  says 
that  the  said  defendant  has  not  kept  his  covenant 
aforesaid,  but  has  broken  the  same; 

Conclusion. — Ad  Damnum. — To  the  damage  of  the 
said  plaintiff  in  the  sum  of  one  thousand  two  hundred 
dollars. 

Production  of  Suit. — ^And,  therefore,  he  brings  his 
suit ; 

Claims. — And  the  said  plaintiff  claims  on  account 
of  the  premises  the  sum  of  one  thousand  two  hundred 
dollars,  with  the  interest  on  one  hundred  dollars,  being 

l8 
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parcel  thereof,  from  the  1st  day  of  May,  in  the  year 
1906;  and  interest  on  one  hundred  dollars,  being 
another  parcel  thereof,  from  the  1st  day  of  June,  in 
the  year  1906;  etc.,  et(^  [claiming  interest  on  the 
successive  instalments  from  the  date  of  the  accrual 
of  each] ;  together  with  the  costs  of  this  suit. 

(a).  The  action  is  brought  in  the  name  of  John  Doc,  who  in 
such  a  case  is  called  the  nominal  plaintiff,  for  the  benefit,  or  to 
the  use  of,  Selwyn,  who  is  the  party  really  and  beneficially  inter- 
ested, and  who  in  such  a  case  is  called  the  use  plaintiff. 

The  necessity  of  proceeding  thus  results  from  the  most  general 
of  all  the  rules  relating  to  parties,  namely: 

"An  action  should  be  brought  in  the  name  of  the  party  whose 
legal  right  has  been  affected,  against  the  person  who  caused  or  com- 
mitted the  injury,  or  by  or  against  his  personal  representative:" 
Shipman,  130;  Tyler,  27;  Perry,  131;  i  Qiitty  PL,  2. 

Courts  of  law  look  for  the  person  having  the  legal,  as  distin- 
guished from  the  equitable  right;  and  in  the  selection  of  the  party 
plaintiff,  regard  must  generally  be  had  to  the  legal  interest  affected, 
rather  than  to  the  actual  or  beneficial  interest  in  the  matter  sued 
upon.  The  general  principle  on  this  subject  is  stated  and  applied 
to  an  extreme  case  in  the  celebrated  Judgment  of  Lord  Kenyon 
in  Bauerman  vs.  Radenius,  7  Term  Rep.,  663;  2  Sm.  L.  C,  looi; 
but  the  principle  is  subject  to  certain  qualifications,  some  of  which 
will  appear  in  the  present  case;  and  the  doctrine  of  Bauerman  vs. 
Radenius  has  been  somewhat  criticized  and  is  now  materially  modi- 
fied: See  notes  to  the  case  in  Smith's  L.  C,  and  Cowen  and  Hill's 
Notes  to  Phillips  on  Evidence,  vol.  3,  p.  163,  note  172. 

In  accordance  with  the  general  principle  above  stated,  if  a  eon- 
tract  is  made  between  A.  and  B.,  the  whole  effect  of  which  is  for 
the  benefit  of  a  third  party,  X.,  in  case  of  default  by  one  of  the 
contracting  parties,  suit  must  be  brought,  not  by  X.,  but  by  the 
other  of  the  parties  named  in  the  contract.  This  was  originally 
the  rule  applicable  to  cases  of  all  contracts,  whether  sealed  or 
unsealed;  and,  to  the  present  day,  it  is  the  rule  applicable  to  all 
cases  where  the  contract  to  be  sued  upon  is  under  seal  and  between 
parties  named  therein,  except,  of  course,  in  jurisdictions  where 
the  common  law  on  the  subject  has  been  altered  by  statute: 
I  Chitty  PL,  2;  Anderson  vs.  Martindale,  i  East,  497;  Dawes  vs. 
Peck,  8  Term  Rep.,  330 ;  and  all  the  parties  with  whom  the  contract 
is  made  must  join  as  plaintiffs  in  an  action  for  breach  thereof: 
Slingsby's  Case,  5  Coke,  18;  Fami  vs.  Tesson,  i   Black,  3ogf.     In 
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Federal  courts,  in  cases  of  sealed  contracts,  suit  must  be  brought 
in  the  name  of  the  party  or  parties  named  in  the  instrument,  and 
not  in  the  name  of  a  third  party  beneficially  interested:  Hen- 
drick  vs.  Lindsay,  93  U.  S.,  143;  Rodier  vs,  Ins.  Co.,  32  App. 
D.  C,  159. 

In  cases  of  contracts  not  under  seal,  the  ancient  rule  has  been 
relaxed,  and  suit  may  be  brought  by  the  person  who  is  actually 
to  be  benefited:  Hendrick  vs.  Lindsay,  supra;  i  Chitty  PL,  3;  and 
in  such  cases  there  is  often,  or  always,  a  choice  of  plaintiffs :  Cooker 
vs.  Child,  I  Levinz,  74;  Skinner  vs.  Stocks,  4  B.  &  Aid.,  437; 
Paterson  vs.  Gandesequi,  15  East,  62;  S.  C,  2  Sm.  L.  C,  360,  with 
notes  to  this  case  and  to  those  of  Addison  vs.  Gjindesequt  and 
Thomson  vs.  Davenport,  reported  in  immediate  sequence;  Sims  vs. 
Bond,  5  B.  &  Aid.,  393;  Cooke  vs.  Seeley,  2  Exchequer,  746; 
2  Greenleaf  on  Evidence,  sec  109. 

*  With  respect  to  leases,  upon  the  principle  above  stated,  at  common 
law,  action  on  a  lease  against  the  lessee  could  be  brought  only  by 
the  original  lessor,  and  if  he  had  conveyed  or  assigned  his  rever- 
sion, the  assignee  had  no  remedy  on  the  lease  for  breach  of  the 
lessee's  covenants:  Note  10  of  Williams  to  Thursby  vs.  Plant* 
I  Wms.  Saund.,  300;  or,  as  it  is  put  by  later  editors  of  Williams' 
Saunders,  "at  common  law  covenants  ran  with  the  land,  but  not 
with  the  reversion:"  Edition  of  1871,  by  Edward  Vaughan  Wil- 
liams, p.  299. 

The  Stat.  32  Henry  VIII,  c.  34  (in  1541),  gave  to  the  assignee 
pf  the  reversion  the  right  to  sue  in  his  own  name  upon  the  cov- 
enants contained  in  the  lease:  Spencer's  Case,  5  Coke,  16;  S.  C, 
with  notes,  Sm.  L.  C,  68.  Hence,  in  this  instance,  the  right  to 
sue  on  the  lease  which  was  in  George  Maule,  the  original  lessor, 
passed,  upon  his  conveyance  of  the  land,  to  Margaret  Maule,  and 
upon  her  death,  if  plaintiff's  theory  as  to  the  devolution  of  title 
be  correct,  to  John  Doe. 

William  Selwyn,  however,  is  not,  m  virtue  of  this  statute, 
entitled  to  sue  on  the  lease  in  his  own  name;  because,  he  is  not 
an  assignee  of  the  reversion,  but  only  of  the  rent;  and,  perhaps 
for  the  further  reason,  that  the  assignment  to  him  of  the  rent 
was  not  by  deed,  but  by  parol  only. 

Selwyn,  therefore,  is  obliged  to  bring  the  action  in  the  name 
of  Doe,  the  person  legally  entitled  to  the  rent  under  the  lease. 

(&).  At  common  law,  a  chose  in  action  was  not  assignable; 
and  a  creditor  could  not  transfer  his  claim  against  a  debtor  to  a 
third  party  so  as  to  enable  the  assignee  to  enforce  the  debt.  This 
restriction  is  now  so  far  relaxed  that  the  debt  may  be  assigned 
as  a  whole  without  the  debtor's  assent,  but  the  assignment  of  a 
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part  is  not  effective  unless  the  debtor  assents:  Mandeville  vs. 
Welch,  5  Wheaton,  277;  Hutchinson  vs.  Brown,  8  App.  D.  C,  157; 
Granite  Co.  vs.  Chandler,  4  Mackey,  32. 

The  assignee  of  such  a  chose  in  action  cannot,  however,  sue  at 
law  in  his  own  name,  but  must  make  the  original  creditor  nominal 
plaintiff :  Glenn  vs.  Marbury,  145  U.  S.,  499,  508;  Glenn  vs. 
Busey,  5  Mackey,  243;  Glenn  vs.  Sothoron,  4  App.  D.  C,  125; 
though  in  equity  the  assignee  may  maintain  the  action  in  his  own 
name:  Willard  vs.  Tayloe,  8  Wall.,  557;  Young  vs.  Kelly,  3  App. 
D.  C,  296. 

(c).  The  use  plaintiff  does  not,  either  in  this  commencement 
or  elsewhere,  show  how  he  is  interested  or  otherwise  account  for 
his  appearance  as  the  real  party  concerned.  Although,  in  the  case 
of  suit  upon  an  official  bond  in  the  name  of  the  state  or  some 
public  authority,  it  is  necessary  to  show  the  interest  of  the  person 
suing  as  use  plaintiff:  Note  /  to  Case  XIII,  supra;  in  an  action  " 
by  the  assignee  of  a  claim,  it  is  not  necessary  to  explain  how 
the  use  plaintiff  has  acquired  the  right  of  the  nominal  plaintiff; 
if  an  error  be  made  in  naming  the  use  plaintiff  or  in  accounting 
for  his  presence  in  the  case,  it  is  immaterial,  and  the  whole  sug- 
gestion of  a  use  is,  so  far  as  the  liability  of  the  defendant  goes, 
quite  disregarded:  Keyser  vs.  Fendall,  5  Mackey,  47;  Spalding  vs. 
Dodge,  6  Mackey,  289;  Lum  vs.  Robertson,  6  Wall.,  280;  Huff  vs. 
Hutchinson,  14  How.,  586;  Kellogg  vs.  Forsythe,  24  How.,  186; 
U.  S.  vs.  O'Leary,  19  D.  C,  127;  State  vs.  Dorsey,  3  Gill  &  J.,  92; 
Raymond  vs.  Johnson,  11  Johns.,  488;  Farwell  vs.  Dewey,  12  Mich., 
436 ;  Oaflin  vs.  Fletcher,  10  Bissell,  281 ;  and,  even  in  respect  of  an 
eflficial  bond,  the  same  principle  seems  to  be  adopted  in  Tyler  vs. 
Hand,  7  How.,  573. 

((/).  The  necessity,  or  the  former  necessity,  of  thus  specially 
laying  the  venue,  arose  from  the  original  rule,  that  every  issue  of 
fact  must  be  tried  in  the  county  wherein  the  matter  of  fact  is 
alleged  to  have  occurred:'  Shipman,  378,  384;  Perry,  326;  Tyler, 
153,  154,  26a 

If  the  matter  stated  arose  without  the  limits  of  the  realm,  it 
was  necessary  to  allege  it  as  occurring  in  some  county  of  Eng- 
land, as  otherwise  no  place  for  the  trial  could  be  designated.  In 
many  cases,  where  the  subject-matter  of  the  action  was  such  as 
might  have  occurred  anywhere,  a  foreign  transaction  would  be 
simply  stated  as  taking  place  in  some  English  county.  But,  where 
the  nature  of  the  case  was  such  that  the  foreign  locality  was  neces- 
sarily mentioned,  then  the  fact  would  be  alleged  as  it  was  with 
respect  to  place,  but  there  would  be  added,  under  a  videlicet^  the 
name  of  some  county  or  parish  in  England  for  the  venue  of  the 
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trial;  as  where  the  cause  of  action  was  an  illegal  imprisonment 
committed  by  the  defendant  as  governor  of  a  colony  and  the  ship- 
pmg  of  the  plaintiff  from  one  foreign  locality  to  another  foreign 
region:  Mostyn  vs.  Fabrigas,  Cowper,  i6i;  i  Sm.  L.  C,  652; 
Tyler,  277,  278;  Perry,  333;  Shipman,  386. 

A  deed  was  deemed  to  be  a  local  matter:  Note  a  to  Case  XI, 
supra;  and  where  it  became  necessary  to  declare  upon  a  sealed 
instrument  executed  abroad,  it  was  alleged  that  the  deed  was  dated 
at  the  foreign  place  of  its  execution,  to  wit,  at  London,  or  elsewhere 
in  England. 

Whether  the  same  particularity  is  required  in  modern  practice  is 
doubtful.  An  instance  of  laying  a  formal  venue  in  this  way  occurs, 
as  late  as  18^  in  Holder  vs.  Aultman,  169  U.  S.,  81,  90.  So  in 
McKenna  vs.  Fisk,  i  Howard,  241 ;  and  see  note  ee,  infra. 

(e).  When  the  lessor  sues  on  a  lease,  it  is  unnecessary  to  state 
his  title  or  to  allege  that  he  had  any  title  at  all;  but  when  the 
plaintiff  is  an  assignee,  he  must  show  what  was  the  title  of  the 
lessor  and  deduce  that  title  to  himself,  tracing  it  through  all  the 
intermediate  devolutions :   2  Chitty  PL,  549,  note  /;  id.,  564,  note  b. 

Where  the  original  lessor  was,  as  in  this  case,  owner  in  fee  of 
the  demised  premises,  he  is  stated  to  have  been  seised;  and  so 
if  he  had  any  estate  of  freehold;  if  he  was  himself  only  a  tenant 
for  years,  it  is  allged  that  he  was  "lawfully  possessed"  of  the 
demised  premises:    2  Chitty  PI.,  564,  note  c. 

In  a  plea,  however,  greater  particularity  is  necessary,  and  the 
title,  if  less  than  fee  simple,  must  be  traced  back  to  its  commence- 
ment in  the  last  fee-simple  estate:  2  Chitty  PL,  562,  note  y;  563, 
note  a;  Shipman,  407,  408;  Tyler,  291,  292;  Perry,  345,  346,  347. 

(/).  Where  one  of  the  parties  to  the  action  is  mentioned,  he  is 
described  as  "the  said  plaintiff,"  or  "the  said  defendant;"  where  a 
stranger  to  the  cause  is  mentioned,  he  is  spoken  of  as  "one  A.  B." 

(g).  This  form  of  profert  is  correct  when  both  parts  of  the 
indenture  are  originals,  that  is,  both  are  signed  by  all  the  con- 
tracting parties:    2   Chitty   PL,   550. 

(h).  The  lease  is  stated  to  have  been  made  on  May  i,  1905, 
tut  to  bear  date  June  i,  1905;  and  the  document  produced  upon 
defendant's  demand  of  oyer,  infra,  appears  to  be  dated  on  June  i. 
And  this  discrepancy  between  the  averment  as  to  the  date  of  exe- 
cution of  the  lease  and  the  date  written  in  the  lease  raises  the 
question  whether  such  discrepancy  constitutes  a  variance.  The 
general  rule  as  to  variance  is  stated  in  note  n,  infra,  and  certain 
particular  considerations  applicable  to  this  deed  in  note  in. 

The  date  of  a  bond,  lease,  or  other  instrument  under  seal  is 
the  day  on  which  it  is  delivered  and  by  delivery  becomes  effective: 
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U.  S.  vs.  Le  Baron,  19  How.,  73;  S.  C,  4  Wall.,  642;  Howgate  vs. 
U.  S.,  3  App.  D.  C,  277;  Hall  vs.  Cazenove,  4  East,  477.  It  may, 
therefore,  be  averred,  as  is  done  here,  that  a  deed  was  executed 
on  a  day  different  from  the  day  on  which  it  is  dated:  Hall  vs. 
Cazenove,  supra;  1  Chitty  PI.,  311,  note  u;  2  Chitty  PL,  549, 
note  m;  Moses  vs.  U.  S.,  166  U.  S.,  571. 

"The  general  rule  of  law,  that  parol  evidence  cannot  be  received 
to  contradict  a  written  contract,  does  not  apply  to  the  date,  which, 
though  forming  a  part  of  the  written  instrument,  may  be  contra- 
dicted whenever  it  is  material  to  the  issue  to  do  so.  So,  also, 
written  contracts,  or  other  instruments,  having  no  date  on  their 
face,  may  have  the  time  of  their  execution  proved  by  parol  or 
other    competent    testimony:"      Gardner    vs.    Collector,    6    Wall., 

499,  508. 

If,  however,  the  declaration  should  describe  the  deed  as  dated  or 
bearing  date  on  a  certain  day,  and  the  instrument,  when  set  out 
on  oyer  or  produced  at  the  trial,  should  prove  to  beat  a  different 
date,  the  variance  would  be  fatal:  i  Chitty  PI.,  310;  and  the 
defendant,  in  case  of  such  misdescription,  may  properly  plead  non 
est  factum,  provided  he  does  not  first  set  out  the  actual  deed  on 
oyer:  i  Chitty  PI.,  433;  note  m,  infra;  the  reason  being  that,  when 
words  used  in  a  declaration  are  descriptive  of  an  instrument 
declared  on,  it  must,  when  offered  in  evidence,  conform  strictly 
to  that  description;  so  that,  if  the  paper  is  described  by  date,  the 
paper  shown  must  be  such  as  is  described :  U.  S.  vs.  Le  Baron, 
4  Wall.,  648.  And  in  Cooke  vs.  Graham's  Admr.,  3  Cranch,  229, 
it  was  held  a  fatal  variance  to  declare  on  an  instrument  of  one  date 
and  to  produce  on  oyer  one  of  different  date,  the  error  being  held 
fatal  even  after  verdict ;  see  this^  case  distinguished,  and  declared 
to  be  "based  upon  the  old  and  highly  technical  rules  of  pleading," 
in  Moses  vs.  U.  S.,  166  U.  S.,  578. 

In  the  present  record,  plaintiff  undertakes  to  avoid  a  variance 
by  alleging  that  the  demise  was  made  on  May  i,  the  true  date  of 
the  transaction,  and  by  describing  the  lease  truly  as  dated  on  June 
1st  the  assumption  being  that  he  is  at  liberty  to  show  by  averment 
what  was  the  actual  date  without  regard  to  the  date  written  in 
the  instrument.  In  so  doing,  however,  he  creates  another  question 
of  variance,  with  respect  to  the  beginning  of  the  term,  as  is  pointed 
out  in  note  nt,  infra. 

The  fact,  if  it  prove  to  be  the  fact,  that  the  lease  was  not  exe- 
cuted or  delivered  until  the  ist  of  June,  would  not  constitute  a 
variance  from  the  averment  that  the  demise  was  made  on  the  ist 
of  May;  since,  if  the  lease  was  agreed  upon  on  May  ist,  the  sub- 
sequent execution  of  the  written  lease  would  take  effect  as  of  the 
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earlier  date  upon  the  principle  of  relation:  Johnson  vs.  Stagg, 
2  Johns.,  510;  Jackson  vs.  Bull,  i  Johns.  Cas.,  81;  Jackson  vs, 
Raymond,  i  Johns.  Cas.,  85;  Johnson  vs.  Ballou,  28  Mich.,  379; 
Shepley  vs.  Cowen,  91  U.  S.,  330;  Landes  vs.  Brant,  10  How.,  348. 

(t).  A  written  instrument  should  be  pleaded  according  to  its 
legal  effect  and  operation,  and  it  is  not  necessary  to  set  out  its 
words:   Shipman,  459;  Tyler,  341;  Perry,  390. 

(y).  Since  the  lessee  became  liable  for  rent  from  the  commence- 
ment of  the  term,  even  if  he  never  took  possession  of  the  premises, 
it  is  unnecessary  to  allege  his  entry  under  the  lease:  2  Chitty 
^K  55  If  note  y.  But  such  a  statement  is  usual  in  such  declarations  as 
the  present. 

(k).  "In  a  declaration,  when  the  title  is  stated  merely  as  induce- 
ment, it  is  not  necessary  to  show  the  commencement  of  an  estate 
for  life,  but  it  is  otherwise  in  a  plea:"  2  Chitty  PI.,  562,  note  y. 
But  the  general  rule  is,  that,  even  in  a  declaration,  the  commence- 
ment of  any  estate  less  than  a  fee  simple  must  be  shown,  that  is, 
the  party  must  trace  the  derivation  of  his  title  from  the  last  seisin 
in  fee  simple:  Tyler,  291,  292;  Shipman,  408;  Perry,  346.  And 
if  he  claims  by  inheritance,  he  must  show  how  he  is  heir  by 
setting  out  the  pedigree;  if  by  conveyance,  he  must  state  the  date 
and  effect  of  the  deed,  or  of  the  successive  deeds ;  if  by  the  curtesy, 
he  must  show  the  marriage,  birth  of  a  child,  and  death  of  the 
wife:    Shipman,  409;  Tyler,  293;  Perry,  348. 

But  an  omission  or  defect  in  showing  heirship,  or  in  otherwise 
tracing  title,  is  matter  of  form  only  and  available  only  on  special 
demurrer:     Day  vs.  Chism,   10  Wheaton,  449. 

Pleas. 

1.  Nan  Est  Fuctum. 

Caption. — Ut  supra. 

Commencement.  —  Appearance;  Oyer  Craved.  — 
Now  comes  Richard  Roe,  defendant  in  the  above- 
entitled  cause,  by  his  attorney,  Thomas  Green,  and 
prays  oyer  of  the  supposed  indenture  (I)  mentioned 
in  the  declaration  herein  filed  by  the  plaintiff; 

Oyer  Granted. — And  the  same  is  read  to  him,  the 
said  defendant,  in  these  words,  to  wit ; 

Deed  Set  Out.  —  ^'Tms  Indentueb^  made  and 
entered  into  on  this,  the  1st  day  of  June,  in  the  year 
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1905,  at  the  city  of  Tox>eka,  in  the  state  of  Kansas,  by  . 
and  between  John  Doe,  party  of  the  first  part,  and 
Richard  Roe  and  James  Poe,  parties  of  the  second 
part, 

WITNESSETH,  that  the  said  party  of  the  first  part 
does  hereby  grant,  demise,  and  unto  farm  let,  unto  the 
said  Richard  Roe,  one  of  the  parties  of  the  second  part, 
his  administrators,  executors,  and  assigns,  those  cer- 
tain premises  known  and  designated  as  Number 
Eighty-five,  Platte  Street,  in  the  said  city  of  Topeka, 
the  same  being  a  lot  in  the  said  city  with  the  building 
thereon,  which  is  numbered  as  aforesaid,  and  which 
is  now  occupied  by  the  said  Richard  Roe,  and  used 
by  him  as  a  place  of  business  for  the  storage  and  sale 
of  spirits,  wines,  and  other  liquors,  for  the  term  of 
three  years,  commencing  on  the  above-named  date 
hereof,  for  the  annual  rental  of  twelve  hundred  dol- 
lars, payable  in  monthly  instalments  of  one  hundred 
dollars  each,  to  be  paid  to  the  said  party  of  the  first 
part,  his  heirs,  or  assigns,  on  the  1st  day  of  each  and 
every  successive  month  during  the  said  term,  the  first 
of  which  payments  is  to  be  made  on  the  day  of  the 
date  hereof,  as  above  written,  and  a  like  sum  on  the 
1st  day  of  each  and  everv  month  thereafter. 

And  the  said  parties  of  the  second  part,  for  them- 
selves, their  heirs,  executors,  administrators,  and 
assigns,  do  hereby  agree  and  covenant  with  the  said 
party  of  the  first  part,  his  heirs,  and  assigns,  that  they 
will  pay  to  the  said  party  of  the  first  part,  his  heirs,  and 
assigns,  the  said  rent  hereinbefore  stated,  at  the  rate 
and  at  the  times  as  there  stated;  and  that  they  will 
pay  all  bills  for  gas,  electricity,  and  water  used  upon 
the  said  premises  during  the  tenancy  thereof  by  the 
said  Richard  Roe,  and  will  make  and  pay  for  repairs 
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which  shall  become  necessary  during  the  said  term 
above  stated  and  that  the  said  premises  shall  not,  dur- 
ing the  said  term  be  used  for  any  unlawful  or  immoral 
purposes,  or  for  any  other  purpose  than  for  the  con- 
duct of  the  said  business  of  the  said  Richard  Roe; 
and  that  the  said  Richard  Roe  will  surrender  the  said 
premises  to  the  said  party  of  the  first  part  at  the 
expiration  of  the  said  term  in  good  order,  ordinary 
wear  and  tear  and  damage  by  the  act  of  God  or  the 
public  enemy  excepted. 

In  testimony  whereof  the  said  parties  have  here- 
unto subscribed  their  names  and  aflSxed  their  seals, 
this  the  1st  day  of  June,  1905. 

"John  Doe,  [seal.] 

"Richard  Roe,     [seal.] 
"James  Poe,  [seal.]^^ 

Plea. — Which  being  read  and  heard,  the  said 
defendant  says  (m), 

Onerari  Non. — That  he  ought  not  to  be  charged 
with  the  said  debt  by  virtue  of  the  said  supposed  inden- 
ture because  he  says, 

Non  Est  Factum. — That  the  said  supposed  indenture 
is  not  his  deed. 

Ad  Patriam. — And  of  this  he  puts  himself  upon 
the  country  (n). 

(/).  As  defendant  intends  to  deny  the  validity  of  the  lease,  he 
calls  it  a  "supposed"  indenture;  and  in  the  body  of  his  plea,  he  says 
onerari  non  rather  than  actio  non:  note  d  to  Case  XI,  supra.  In 
Collins  vs.  Blantern,  Case  II,  however,  it  will  be  observed  that 
the  plea  reads  actio  non.  The  form  of  the  plea  of  non  est  factum 
given  in  3  Chitty  PL,  954,  and  followed  in  the  text-books,  omits  both 
introductory  clauses  and  proceeds  directly  to  say  that  "it  is  not 
his  deed,"  and  this  more  simple  form  is  probably  preferable. 

(ffi).  According  to  the  statement  prefixed  to  the  case,  defendant 
did  in  fact  execute  the  lease,  which  by  this  plea   he  declares  is 
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fiOt  his  deed.  Considering  that  defendant  must  swear  to  the  truth 
of  this  plea  (note  g  to  Case  X,  supra),  it  would  seem  that  he 
and  his  attorney  have  somewhat  strained  their  consciences  in 
pleading  non  est  factum  under  oath.  The  cases  to  which  that  plea 
is  appropriate  are  stated  in  note  /  to  Case  II.  The  grounds  upon 
which  defendant  expects  the  plea  to  be  held  good  in  this  case, 
and   upon   which   he   reconciles   his   oath   with   good   morals,   are: 

(i).  That  the  lease  is  void  on  its  face  because  it  contemplates 
and  provides  for  the  sale  of  intoxicating  liquor  at  Topeka,  which 
is  in  violation  of  the  liquor  laws  of  Kansas.  The  principle  invoked 
is,  that  a  contract  which  is  in  violation  of  law  is  void:  Cooper 
Mfg.  Co.  vs.  Ferguson,  113  U.  S.,  727;  Kennett  vs.  Chambers,  14 
How.,  38;  Miller  vs.  Ammon,  145  U.  S.,  421;  Collins  vs.  Blantem, 
Case  II,  supra;  although  it  is  to  be  considered  whether  the  present 
case  is  not  within  some  of  the  qualifications  of  that  principle 
established  in  U.  S.  vs.  Hodson,  10  Wall.,  395 ;  Gelpcke  vs.  Dubuque, 
I  Wall.,  220;  Fackler  vs.  Ford,  24  How.,  322;  Brooks  vs.  Martin,  2 
Wall.,  70.  While  it  may  be  that  neither  the  lessor  nor  the  lessee 
could  have  enforced  the  contract  of  leasing  while  it  was  executory, 
it  is  to  be  considered  whether  Roe,  having  had  the  use  of  the 
premises,  can  defend  against  the  claim  for  rent  on  the  ground 
of  original  illegality  in  the  lease.  If  the  law  be  so,  the  objection 
might  have  been  taken  by  demurrer  after  setting  out  the  lease 
on  oyer,  since  the  point  is  apparent  on  the  face  of  the  instrument. 

(2).  Second  point  is,  that  the  lease  as  produced  on  oyer  embodies 
a  variance  from  the  lease  described  in  the  declaration,  in  that  the 
former  is  for  a  term  of  three  years  from  June  i,  1905,  while  the 
declaration  alleges  a  lease  creating  a  term  of  three  years  from 
May  I,  1905.  Whether  the  discrepancy  constitutes  an  actual  vari- 
ance, may  be  a  question  of  some  doubt:  See  next  note  below.  It 
will  be  observed  that  the  lease  fixes  the  commencement  of  the 
term  only  by  reference  to  "the  above-named  date  hereof,"  and  the 
legal  date  of  a  document  may  be  proved  by  parol  to  be  different 
from  the  date  that  it  bears :  Note  h,  supra;  so  that  the  date  written 
in  the  lease  is  not  necessarily  conclusive.  The  real  difficulty  15,  not 
in  showing  a  different  date  for  the  execution  and  taking  effect 
of  the  lease,  but  whether  the  beginning  of  the  term  can  be  fixed 
by  parol  on  May  ist  when  the  lease  itself  fixes  it  on  June  ist,  by 
adopting  the  latter  date  written  at  the  beginning  of  the  deed. 
To  show  another  date  for  the  execution  of  the  lease,  which  can 
be  done,  does  not  perhaps  suffice  to  alter  the  substance  of  the  instru- 
ment by  shifting  the  commencement  of  the  term  to  a  day  one 
month  earlier. 

However,  this  variance,  whether  actual  or  supposed,  would  not 
avail,  after  the  deed  has  been  set  out  on  oyer,  to  warrant  plead- 
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ing  non  est  factum  to  the  paper  set  out.  That  plea  denies  the 
execution  of  the  actual  document  set  out;  and  since  defendant  did 
in  fact  execute  that  identical  instrument,  he  cannot  swear  that  it 
is  not  his  deed.  Had  he  not  craved  oyer,  he  might  have  sworn 
that  the  document  described  in  the  declaration  is  not  his  deed, 
assuming  that  there  is  a  material  variance  between  the  description 
and  the  legal  effect  of  the  actual  lease;  but  by  craving  oyer,  the 
variance  is  made  immaterial  on  non  est  factum,  since  on  that 
plea  the  only  issue  is,  whether  the  defendant  executed  the  deed 
which  is  set  out,  and  the  jury  cannot  concern  themselves  with  its 
legal  effect.  In  such  a  case,  Mr.  Chitty  advises,  that  non  est 
factum  be  pleaded  without  oyer,  and  then  the  issue  is,  whether  the 
defendant  executed  the  deed  described  in  the  declaration:     i  Qiitty 

PI..  433. 

(n).  A  variance  is  a  discrepancy  between  an  allegation  made 
in  pleading  and  the  proof  offered   in  support  of  that  allegation. 

9 

And  the  general  rule  is,  that  unless  the  facts  proved  agree  with 
the  matters  alleged,  the  issue  must  be  found  against  the  party 
whose  proof  is  thus  defective:  Perry,  204;  Tyler,  118,  199;  Ship- 
man,  340.  Or,  as  it  is  often  expressed,  "the  allegata  and  the  probata 
must  agree." 

One  of  the  capital  purposes  of  pleading  is  to  state  on  the  record 
the  facts  upon  which  the  parties,  respectively,  rely,  the  plaintiff 
to  obtain  a  recovery,  and  the  defendant  to  defeat  the  plaintiffs 
claim.  By  the  fundamental  theory  of  the  art,  it  is  necessary  that  the 
pleadings  shall  state  the  facts  upon  which  the  issue  arises  and  the 
case  is  to  turn.  Obviously,  the  pleading,  and  the  result  of  pleading, 
and*  the  record  itself,  would  be  of  no  value,  if  at  the  trial  either 
or  both  of  the  parties  should  be  at  liberty  to  prove  other  facts 
than  those  which  have  been  alleged,  and  thus  to  offer  to  the  court 
for  judgment  a  case  different  from  that  made  by  the  record. 
Hence,  both  the  parties  and  the  court  are  confined  to  the  facts 
alleged;  and  if  the  proof  does  not  conform  to  the  pleadings  of 
the  party  offering  it,  he  cannot  avail  himself  of  the  evidence.  So 
stringently  is  this  limitation  applied  that,  if  the  court,  with  the 
consent  of  the  parties,  should  go  beyond  the  scope  of  the  record 
and  undertake  to  render  a  judgment  upon  matters  not  within  the 
issue,  and  therefore  not  warranted  by  the  record,  the  judgment  will 
be  void:  Reynolds  vs.  Stockton,  140  U.  S.,  254;  Shriver  vs.  ^.ynn, 
2  How.,  43;  Munday  vs.  Vail,  34  N.  J.  L.,  418. 

"It  is  naturally  a  consequence  of  the  principle  here  mentioned, 
that  great  accuracy  and  precision,  in  adapting  the  allegation  to 
the  true  state  of  the  fact,  are  observed  in  all  well-drawn  pleadings ; 
the  vigilance  of  the  pleader  being  always  directed  to  those  qualities, 
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in  order  to  prevent  any  risk  of  variance  or  failure  of  proof  at  the 
trial,  in  the  event  of  a  traverse  by  the  opposite  party:"  Tyler,  200; 
Perry,  267;  Shipman,  309;  all  of  whom  copy  this  passage  from 
Mr.  Stephen. 

Hence  also  the  tnodo  et  forma  phrase  employed  in  the  traverse, 
the  effect  of  which  is  to  put  the  opposite  party  to  prove  the  truth 
of  allegations  "in  manner  and  form  as  alleged,"  that  is  exactly  as 
he  has  stated  them,  and  not  generally  or  in  accordance  with  the 
general  effect  of  the  statement:  Perry,  266;  Shipman,  308; 
Tyler,   199. 

For  like  reasons,  it  is  necessary  for  the  plaintiff,  in  his  declara- 
tion, to  state  all  the  facts  essential  to  his  cause  of  action  and 
requisite  to  his  recovery,  and  for  the  defendant  to  plead  fully  all 
the  facts  constituting  his  defense:  Note  v,  Case  XIII;  note  g. 
Case  VI;  because  the  effect  of  the  pleadings  is  to  limit  the  evi- 
dence, and  to  confine  the  parties  to  proof  of  the  specific  matters 
alleged.  It  is  on  account  of  the  same  principle  that  the  text>books 
devote  so  much  space  to  showing  what  facts  may  be  shown  under 
the  general  issues  and  other  particular  pleas,  since  these  various 
pleas  have  certain  fixed  and  definite  effects  in  limiting  the  scope 
of  the  proof  which  may  be  made  under  them :  Shipman,  281  et  seq.  ; 
Tyler,  168  et  scq.;  Perry,  241  et  seq.  And  courts  are  without  power 
to  alter  the  law  of  pleading  in  this  respect  or  to  admit  evidence 
inconsistent  with  the  forms  of  pleading  adopted  by  the  parties, 
as  by  admitting  under-  the  general  issue  matter  which  should  be 
specially  pleaded:  Ins.  Co.  vs.  Hodgson,  6  Cranch,  206,  219;  or  by 
admitting  under  one  general  issue  matter  appropriate  only  under 
another:    Garland  vs.   Davis,   4  How.,   148. 

Although,  in  former  times,  parties  were  held,  in  making  their 
proof,  very  strictly  to  their  allegations,  the  modem  law  as  to  vari- 
ance is  much  more  liberal;  and  it  is  held  sufficient  if  the  sub- 
stance of  the  issue  be  proved,  and  a  departure  in  an  immaterial 
matter  alleged  or  one  of  mere  form  is  disregarded;  and  "no  vari- 
ance ought  ever  to  be  regarded  as  material  where  the  allegation 
and  proof  substantially  correspond:"  Nash  vs.  Towne,  5  Wall., 
689,  699;  Moses  vs.  U.  S.,  166  U.  S.,  571;  Perry,  205;  Ship- 
man,  308;  R.  R.  Co.  vs.  Hickey,  5  App.  D.  C,  436;  R.  R.  Co.  vs. 
Patterson,  9  App.  D.  C,  423. 

ST.  No  Rent  in  Arrear. 

Commencement. — Further  Plea. — And  for  a  fur- 
ther plea  to  the  said  declaration,  and  as  to  the  said 
supposed  breaches  of  covenant  therein  assigned,  the 
said  defendant, 
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Leave  of  Court  (o). — By  leave  of  the  court  here  for. 
that  purpose  first  had  and  obtained,  according  to  the 
form  of  the  ertatute  in  such  case  made  and  provided, 
says, 

Actio  Non. — That  the  said  plaintiff  his  action 
thereof  against  the  said  defendant  ought  not  to  have 
or  maintain,  because  the  said  defendant  says  ( p ) : 

Body. — Rien  en  Arrere  (q). — That  no  part  of  the 
said  rent  in  the  said  declaration  mentioned  is  in 
arrear  or  unpaid,  in  manner  and  form  as  the  said 
plaintiff  has  above  in  his  declaration  in  that  behalf 
alleged ; 

Conclusion. — Ad  Patriam. — ^And  of  this  the  said 
defendant  puts  himself  upon  the  country. 

(o).  The  privilege  of  pleading  more  than  one  plea  is  granted  by 
the  Stat.  4  and  5  Anne,  enacted  in  1706,  and  is  by  the  statute  made 
subject  to  leave  of  the  court.  In  the  beginning  of  the  practice 
under  the  statute,  actual  and  specific  leave  of  court  was  required 
and  had  to  be  in  fact  obtained  before  plural  pleas  could  be  filed. 
In  the  course  of  time,  the  leave  became  so  far  a  matter  of  course 
that  what  was  originally  a  privilege  ripened  into  a  right;  and, 
now,  not  only  is  actual  leave  never  asked  for,  but  even  the  formal 
recital,  given  here,  that  leave  has  been  had,  is  quite  generally 
omitted.  It  seems  better  in  point  of  good  form  to  suggest  leave  of 
the  court  in  a  second  or  later  plea ;  but  no  reason  appears  why  it 
should  ever  have  been  necessary  to  mention  the  statute,  as  is  done 
in  the  old  form  from  which  this  plea  is  copied,  and  that  element 
of  the  suggestion  is  better  omitted. 

(p).  So  long  as  actual  leave  of  court  to  plead  plural  pleas  was 
required,  the  judges  exercised  some  discretion  in  granting  such 
leave,  and  at  first  would  not  permit  inconsistent  defenses  to  be 
pleaded  to  the  same  cause  of  action.  Thus,  payment  of  a  debt 
before  the  day  fixed,  and  payment  after  the  day,  were  in  one 
instance  not  allowed  to  be  pleaded  together:  Thayer  vs.  Rogers, 
2  Johns.  Cases,  152;  and  so  of  nil  debet  and  nul  ticl  record: 
Le  Conte  vs.  Pendleton,  i  Johns.  Cas.,  104.  And  other  cases  arc 
found  in  the  books  wherein  pleas  were  disallowed  because  of  incon- 
sistency. But  in  modem  practice  the  discretion  of  the  court  is 
rarely  exercised,  and  pleas  are  allowed  without  regard,  gener- 
ally,  to   their   repugnancy  to   each   other.     The  only  combination 
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which  has  uniformly  been  disallowed  is  the  general  issue  and  a 
plea  of  tender:  Tyler,  265;  Shipman,  373;  Perry,  320.  Thus, 
non  est  factum  may  be  pleaded  to  a  bond  with  a  plea  of  general 
performance :    Bank  vs,  Ridgely,  i  Har.  &  Gill,  324. 

Where  a  defendant  pleads  inconsistent  pleas,  the  admissions  neces  - 
sarily  made  in  one  plea  cannot  be  used  against  him  upon  another; 
as  where  the  general  issue  is  pleaded  with  a  plea  in  confession  and 
avoidance,  the  admission  contained  in  the  latter  plea  does  not  relieve 
the  plaintiff  of  proving  his  whole  case  against  the  general  issue: 
Glenn  vs.  Sumner,  132  U.  S.,  157;  Whitaker  vs.  Freeman,  i  Dev- 
ereux,  270;  Kirk  vs.  Norvill,  i  Term  Rep.,  118;  Alderman  vs. 
French,  i  Pickering,  i ;  Root  vs.  King,  6  Cowen,  613 ;  Vaughan  vs. 
Havens,  8  Johns.,   109. 

Among  the  traditions  of  the  bar  is  the  famous  Case  of  the 
Kettle,  in  which  plaintiff  alleged  that  defendant  had  borrowed 
plaintiff's  kettle,  and  had  suffered  the  same  while  in  defendant's 
possession  to  become  cracked,  for  which  impairment  damages  were 
claimed.  Defendant  pleaded,  (i)  that  he  did  not  borrow  the 
kettle;  (2)  that  the  kettle  was  never  cracked;  and  (3)  that  the 
kettle  was  cracked  when  he  borrowed  it.  And  these  pleas  were 
held  on  demurrer  to  be  pleadable  together;  but,  according  to  a 
supplemental  tradition,  the  demurrer  was  sustained  on  the  ground 
that  the  pleas  amounted  only  to  the  general  issue :  Note  —  to  Case 
XVII,  infra. 

Present  defendant  accordingly  pleads  several  defenses  without 
regard  to  their  mutual  consistency,  some  of  which  seem  to  be  in 
fact   repugnant   to   each   other. 

For  an  example  of  the  use  of  inconsistent  pleas,  see  Case  XV. 
infra;  and  for  observations  upon  the  reasons  for  combining  such 
pleas  and  the  advantages  to  be  derived  therefrom,  see  note  p  and 
.•subsequent  notes  to  that  case. 

(q).  This  plea  of  nothing  in  arrear,  though  good  in  an  action 
of  debt  for  rent,  is  bad  in  covenant :  Hare  vs.  Seville,  i  Brownlow. 
19;  Warner  vs.  Theobald,  Cowper,  588.  From  the  caution  dis- 
played in  the  latter  case  by  Mr.  Buller  in  using  a  special  demurrer, 
it  may  be  inferred  that  the  error  is  one  of  form  only;  though  in 
general  the  pleading  of  a  plea  inappropriate  to  the  action  is  matter 
of  substance  and  ground  for  arrest  of  judgment  or  for  reversal: 
Garland  vs.  Davis,  4  How.,  148. 

Plaintiff  might,  therefore,  have  demurred  successfully  to  this 
plea,  as  well  as  to  the  third :  Note  r,  infra.  He  prefers,  however, 
to  join  issue  and  go  to  trial,  conceiving  that  he  can  prevail  on  the 
trial;  and,  perhaps  also  supposing  that,  in  the  event  of  an  adverse 
verdict,  the  presence  of  bad  pleas  in  the   record  will  enable  him 
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to  secure  arrest  of  judgment  or  judgment  non  obstante.  Whether 
that  be  so  in  respect  of  this  plea  is  doubtful,  depending  upon 
whether  the  court  shall  consider  the  plea  so  essentially  inapt  to 
this  situation  as  to  make  the  error  9f  pleading  it  matter  of  sub- 
stance rather  than  of  form:    Note  d  to  Case  XII. 

3.  Accord  and  Satisfaction. 

Commencement. — ^And  for  a  further  plea  to  tbe 
said  declaration^  and  as  to  the  said  supposed  breaches 
of  covenant  therein  assigned^  the  said  defendant, 

Leave  of  Court. — By  leave  of  the  court  here  for  that 
purpose  first  had  and  obtained,  according  to  the  form 
of  the  i?tatute  in  such  case  made  and  provided,  says, 

Actio  Non — That  the  said  plaintiflP  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against 
him,  the  said  defendant,  because  he  says  that  (r), 

Body. — Accord  and  Satisfaction. — He,  the  said 
defendant,  before  the  commencement  of  this  suit,  to 
wit,  on  the  1st  day  of  July  in  the  year  1908,  at  the 
city  of  Topeka,  in  the  state  of  Kansas  (5),  paid  to 
the  said  William  Selwyn,  named  in  the  said  declara- 
tion as  use  plaintiff,  the  sum  of  twelve  hundred  dollars 
in  full  satisfaction  and  discharge  of  the  said  sum  of 
twenty-four  hundred  dollars  in  the  said  supposed 
breach  of  covenant  mentioned,  and  of  all  the  damages 
by  the  said  use  plaintiff  su^ained  by  reason  thereof; 

Which  said  sum  of  twelve  hundred  dollars  the  said 
use  plaintiff  then  and  there  accepted,  and  received 
of  and  from  the  said  defendant,  in  full  satisfaction 
and  discharge  of  the  said  sum  of  twenty-four  hundred 
dollars  in  the  said  supposed  breach  of  covenant  men- 
tioned, and  of  the  damages  of  the  said  use  plaintiflP 
by  him  sustained  by  reason  of  the  said  supposed 
breach  of  covenant  (*). 

Conclusion. — Verification. — And  this  the  said  de- 
fendant is  ready  to  verify  {u). 
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(r).  The  payment  of  a  smaller  sum  in  settlement  of  a  debt  is 
not  a  valid  accord  and  satisfaction.  Therefore,  this  plea  as  pleaded 
seems  clearly  bad.  No  doubt  it  was  intended  to  show  in  evidence 
under  it  that  the  payment  of  $1,200  was  a  valid  accord  and  satis- 
faction as  being  in  compromise  of  a  bona  Ude  controversy,  it  appear- 
ing that  there  was  some  doubt  as  to  the  vital  condition  at  birth  of 
Mrs.  Doe's  child.  In  that  case,  it  should  have  been  pleaded  that 
there  was  a  dispute  as  to  the  title,  and  that  the  $1,200  was  paid 
in  consideration  of  a  compromise,  and  a  plea  of  that  character 
might  have  been  so  framed  as  to  be  valid  on  its  face. 

Plaintiff,  instead  of  demurring  to  this  plea  chooses  to  join  issue 
upon  it  and  the  other  pleas,  hoping  to  prevail  at  the  trial.  If  he 
should  be  disappointed  in  that,  he  will  still  be  able  to  move  in  arrest 
of  judgment,  or  perhaps  for  judgment  non  obstante;  and,  so  far  at 
least  as  this  plea  is  concerned,  his  motion  in  arrest  will  probably 
be  sustained.  As  to  the  policy  of  thus  trying  issues  of  fact  and 
reserving  for  argument  after  verdict,  in  case  of  defeat  at  the  trial, 
matters  of  law  which  might  have  been  raised  on  demurrer,  see 
note  d  to  Case  XII. 

Plaintiff  will  also,  at  the  trial,  have  opportunity  to  raise  the  ques- 
tion of  law  as  to  the  validity  of  this  and  the  next  pleas,  by  objecting 
when  evidence  is  offered  under  them:   Note  s,  infra, 

(j).  The  venue  laid  in  the  plea  should  regularly  follow  the  venue 
laid  in  the  declaration,  and  this,  though  the  matter  really  ocairred 
elsewhere;  but  an  error  in  this  respect  is  immaterial  and  at  this 
day  probably  so  even  on  special  demurrer:  Tyler,  276;  Shipman, 
387;  Perry,  331.  Where,  in  deference  to  the  rule  on  the  subject, 
matter  of  fact  is  laid  elsewhere  than  at  the  place  of  its  actual 
occurrence,  a  videlicet  should  be  used;  otherwise  the  party  may 
be  held  to  prove  the  fact  at  the  place  which  he  alleges :  Perry,  322 ; 
Tyler,  277;    i   Chitty  PL,  276,  277. 

Although  Mr.  Chitty  inclines  to  consider  the  omission  of  the 
videlicet  immaterial,  there  are  cases  in  which  the  omission  of  the 
words,  "to  wit,"  has  been  held  to  oblige  the  party  to  prove  the  fact 
precisely  as  he  has  laid  it:  Arnfield  vs.  Bate,  3  M.  &  S.,  173;  Sym- 
mons  vs.  Knox,  3  Term  Rep.,  68;  Bray  vs.  Freeman,  2  J.  B. 
Moore,  114;  Crispin  vs.  Williamson,  8  Taunton,  107;  Draper  vs. 
Garratt,  2  B.  &  Cres.,  2.  As  to  the  videlicet  generally,  see  Sinclair 
t'S,  D.  C,  20  App.  D.  C,  344 ;  Patterson  vs.  R.  R.  Co.,  9  App.  D.  C, 
423;  and  notes  y  and  pp  to  Case  IX,  supra. 

(0-  It  is  necessary  to  aver  that  the  pa3rment  was  accepted  by 
the  plaintiff  in  satisfaction  of  his  claim;  a  plea  showing  merely 
the  giving  of  payment  in  satisfaction  is  bad:  Drake  vs.  Mitchell, 
3  East,  252. 
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(tt).  The  advantage  which  a  defendant  derives  from  the  privi- 
lege, granted  by  the  Stat.  4  and  5  Anne,  to  plead  several  matters 
of  defense,  is  illustrated  in  a  measure  by  the  pleas  in  this  case. 

The  plaintiff  may,  by  the  use  of  several  counts,  accomplish  either 
or  both  of  two  desirable  ends;  either  to  combine  in  the  same  dec- 
laration two  or  more  distinct  causes  of  action;  or  to  state  the 
making  such  diverse  statement  advantageous :  See  note  b  to  Case 
same  cause  of  action  in  two  or  more  ways  for  one  or  more  reasons 
XVII.  At  common  law  the  defendant  was  limited  to  one  defense  to 
each  cause  of  action  stated  in  the  declaration;  but  the  statute  puts 
him  on  even  terms  with  the  plaintiff  in  respect  of  diverse  pleading. 
And  this  privilege  is^  like  that  of  using  plural  counts,  and  for  like 
reasons,  valuable,  enabling  as  it  does  the  defendant  either  (i)  to 
set  up  several  distinct  matters  in  defense;  or  (2)  to  state  the  same 
matter  in  various  ways  in  a  view  to  making  it  available  with  refer- 
ence to  various  diverse  contingencies.  As  to  which  two  pur- 
poses, observe: 

(i).  A  defendant  may  have  several  distinct  defenses,  each  sufficient 
if  it  can  be  proved,  but  all  doubtful  of  proof.  Thus,  in  a  conceiv- 
able case  a  defendant,  being  a  married  woman  and  an  infant,  who 
has  borrowed  money  at  an  usurious  rate  for  the  purpose  of  com- 
pounding a  felony,  would  be  entitled  to  defend  against  a  suit  for  the 
the  money  on  the  grounds  of  coverture,  infancy,  usury,  and  illegal 
consideration,  to  which  there  may  be  in  addition  other  defenses,  such 
as  an  alteration  in  the  note,  limitations,  etc.  Any  or  all  of  these 
defenses  may  be  doubtful  of  proof ;  and  it  may  be  doubtful,  whether, 
in  point  of  law  she  is  entitled  to  some  or  any  of  them.  By  the 
statute,  she  may  plead  them  all,  instead  of  being  obliged,  as  at 
common  law,  to  select  one  and  stake  her  whole  case  on  that. 

(2).  In  respect  of  a  single  defense,  it  is  often  advantageous  to 
state  it  in  different  ways,  with  reference  to  the  possibility  or  facility 
of  proving  it  in  diverse  forms  of  statement,  or  with  reference  to 
doubts  which  may  exist  as  to  its  legal  sufficiency  in  different  forms 
of  statement. 

Thus,  in  Collins  vs.  Blantem,  Case  II,  supra,  the  defendant 
pleaded  non  est  factum  and  a  special  plea  stating  the  facts  upon 
which  he  relied  as  making  the  bond  void.  He  did  not  know  under 
which,  if  under  either,  he  would  be  allowed  to  establish  the  facts, 
and  the  liberty  of  pleading  double  enabled  him  to  meet  two  possible 
contingencies  of  judicial  opinion.  So  in  Case  X,  supra^  the  plain- 
tiffs, by  obtaining  leave  to  file  several  replications  to  the  plea  of 
release,  reply  non  est  factum,  fraud  and  covin  generally,  and  par- 
ticular circumstances  of  fraud  and  covin.  The  court  may  hold 
their  matter  of  defense  available  under  either  of  the  two  former 
replications,  in  which  case  they  have  wider  latitude  of  proof  and 
other  advantages. 

19 


274     Case  XIV — Doe,  to  Use  of  Selwyn  vs.  Roe. 

In  the  present  case,  defendant  uses  a  plurality  of  pleas  for  both 
of  the  general  purposes  to  which  such  liberty  is  adapted.  He  has 
four  distinct  defenses:  that  the  deed  is  void  under  the  Kansas 
law;  that  he  has  effected  a  composition  with  Selwyn,  the  use  plain- 
tiff; that  he  has  obtained  a  release  from  Doe,  the  nominal  plaintiff; 
and  that  the  title  is  not  in  Doe,  but  in  Mark  Maule.  The  ftrst  of 
these  defenses  may  be  available  under  tton  est  factum,  the  third  under 
the  fourth  plea,  infra,  and  the  fourth  under  the  fifth  plea.  The 
second  defense  he  hopes  to  show  under  one  or  both  of  the  second 
and  third  pleas,  the  fact  of  compromise  with  Selwyn  being  alleged, 
in  effect,  first,  by  saying  that  no  rent  is  due;  and,  secondly,  by 
stating  the  defense  as  an  accord  and  satisfaction.  If  the  matter 
is  available  at  all  in  defense,  it  may  be  possible  to  show  it  under 
one  of  these  forms  of  statement;  but  defendant  does  not  know  to 
which  the  court  will  incline,  if  to  either,  and  therefore  uses  both. 

4.   Release  from  John  Doe. 

Commencement. — ^And  for  a  further  plea,  etc.,  by 
leave  of  the  court,  etc.,  the  said  defendant  says,  actio 
noUf  etc.,  because  he  says, 

Body. — Release. — That,  after  tlie  said  several  sup- 
posed breaclies  of  covenant  in  the  said  declaration 
alleged,  and  before  the  (rommencement  of  this  action, 
to  wit,  on  the  1st  day  of  March  in  the  year  1909,  at 
Topeka  aforesaid,  the  said  John  Doe,  who  is  in  the 
said  declaration  named  as  plaintiff,  by  his  certain 
deed  of  release,  sealed  with  his  seal  (v). 

Profcrt. — Which  said  deed  is  now  shown  to  the 
court  here,  the  date  whereof  is  the  day  and  year  last 
aforesaid, 

Did  remise,  release,  and  forever  quitclaim  to  the 
said  defendant,  his  hcnrs,  executors,  and  admin- 
istrators, all  damages,  cause  and  causes  of  action, 
breaches  of  covenant,  debts,  and  demands  whatso- 
ever, which  had  then  accrued  to  the  said  John  Doe, 
or  which  tlie  said  John  Doe  then  liad  against  the  said 
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defendant,  as  by  the  said  deed  of  release,  reference 
thereunto  being  had,  will  fully  appear  (w). 

Conclusion. — ^And  this  the  said  defendant  is  ready 
to  verify, 

(v).  A  somewhat  fuller  form  of  pleading  a  release  is  given  in  3 
Chitty  PL,  930. 

(w).  This  plea  presents  the  question,  whether,  and  if  so,  to  what 
extent,  the  assignor  of  a  chose  in  action  can  prejudice  the  rights  of 
his  assignee  by  his  own  acts  or  admissions  subsequently  to  the 
assignment.  As  is  stated  in  note  a,  supra,  there  are  cases  which  go 
a  great  length  in  refusing  to  recognize  the  rights  of  the  use  plain- 
tiff and  in  holding  him  bound  by  the  conduct  and  declarations  of 
the  nominal  plaintiff;  but  the  modern  authorities  assert  a  more  or 
l^ss  equitable  power  to  protect  the  rights  of  an  assignee  against 
prejudice  from  the  assignor,  whose  name  is  used  on  the  record, 
and  also  to  protect  the  defendant  against  inequitable  conduct  on 
the  part  of  either  the  nominal  or  the  use  plaintiff:  Welch  vs.  Mande- 
ville,  I  Wheaton,  233;  S.  C,  5  Wheaton,  277;  and  authorities  cited 
in  note  a,  supra. 

Without  regard  to  the  merits  of  the  plea,  and  though  he  could 
probably,  by  an  appropriate  replication,  show  that  it  is  bad  as 
applied  to  the  present  case,  plaintiff  joins  issue  on  this  plea,  as  on 
the  others :   Note  r,  supra;  and  note  2,  infra. 

5.  No  title  in  John  Doe. 

Commencement. — And  for  a  further  plea,  etc.,  by 
leave  of  the  court,  etc.,  the  said  defendant  says,  actio 
nofiy  etc.,  because  he  says, 

Body. — Inducement  (x). — That  the  child  of  whom 
mention  is  made  in  the  said  declaration,  and  wlio  is 
therein  called  by  the  name  of  Joseph  Doe,  and  who 
is  therein  alleged  to  have  been  born  of  the  said  Mar- 
garet Doe,  born  Maule,  who  is  named  in  the  said 
declaration,  was  dead  before  and  at  the  time  of  his 
birth  as  aforesaid,  and  being  dead  as  aforesaid,  was 
so  born; 

Absque  Hoc  (t/). — Without  this,  that  after  the 
death  of  the  said  Margaret  Doe  the  reversion  of  and 
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in  the  said  premises  in  the  said  declaration  mentioned, 
and  alleged  to  have  been  demised  to  the  said  defend- 
ant, remained  or  was  the  property  of  the  said  plaintiflf, 
John  Doe,  or  has  since  the  said  death  of  the  said 
Margaret  Doe  belonged  to  the  said  John  Doe ; 

Verification. — ^And  this  the  said  defendant  is  ready 
to  verify. 

(x).  The  declaration  shows  title  in  John  Doe,  as  tenant  by  the 
airtesy,  by  alleging  the  seisin  of  the  wife,  the  marriage,  the  birth 
of  a  child,  and  the  death  of  the  wife,  from  which  the  conclusion 
of  law  is  drawn,  that  John  Doe  thereupon  and  thereby  became  seised 
for  the  term  of  his  life.  This  plea  attacks  one  of  the  facts  essential 
to  tenancy  by  the  curtesy,  namely,  the  birth  of  a  living  child,  and 
alleges  that  the  child  was  dead  when  bom :   2  Bl.  Comm.,  127. 

(y).  Had  the  allegation  been  merely  that  the  child  was  dead 
when  born,  that  fact  would  have  been  inconsistent,  indeed,  with  the 
husband's  title  by  the  curtesy,  but  a  denial  of  that  title  only  by 
argument  an(i  inference.  Nor  could  the  fact  of  the  husband's  title 
be  very  well  directly  traversed,  since,  as  it  is  stated  in  the  declara- 
tion, the  title  itself  is  only  a  conclusion  of  law.  In  order,  therefore, 
to  avoid  the  twofold  vice  of  argumentativeness  and  of  traversing 
a  proposition  of  law,  defendant  resorts  to  the  special  traverse. 
He  states  a  matter  of  fact  which  is  inconsistent  with  the  title  set 
up,  and  then  concludes  with  his  denial  of  the  title:  Shipman,  2Q9, 
301 ;  Tyler,  189;  Perry,  256,  258. 

Joinder  in  Issue. 

Caption. — Ut  supra. 

And  the  plaintiff  joins  issue  on  each  and  all  of  the 
pleas  by  the  defendant  herein  pleaded  (z). 

Verdict     for  the  Plaintiff. 

Extract  from  Minutes  of  the  Court. 

Caption. — Ut  supra. 

Now  comes  here  as  well  the  plaintiflf,  by  his  attor- 
ney, George  Gray,  Esq.,  as  the  defendant,  by  his 
attorney,  Thomas  Green,  Esq.,  and  a  jury  of  good 
and  lawful  men  of  the  District  of  Columbia,  to  wit, 
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Heary  Clay,  etc.,  etc.,  who,  being  duly  sworn  to  try 
the  issues  above  joined,  on  their  oath  say  that  they 
find  in  favor  of  the  plaintiff,  and  that  the  money  pay- 
able to  him  by  the  defendant  is  twelve  hundred  dol- 
lars, with  interest  on  one  hundred  dollars,  parcel 
thereof,  from  the  1st  day  of  May,  in  the  year  1906, 
etc.  {aa).  . 

Metloo  in  Arrest  off  Judsment. 

Caption. — Vt  supra. 

Motion. — Now  comes  the  defendant  in  the  above- 
entitled  cause  and  moves  the  court  to  arrest  the  judg- 
ment on  the  verdict  therein. 

Grounds  Assigned. — And  for  grounds  hereof  the 
said  defendant  shows  to  the  court : 

J..  That  the  lease  which  is  alleged  in  the  declara- 
tion and  sued  upon  is,  as  the  same  is  produced  by  the 
plaintiff  and  appears  upon  the  record,  wholly  void, 
because  it  is  in  violation  of  the  laws  of  Kansas,  in 
which  state  the  premises  demised  are  situate  (66). 

2.  That  the  lease  which  is  stated  and  alleged  in  the 
declaration  varies  and  is  different  from  the  lease  which 
is  produced  and  made  the  foundation  of  the  plain- 
tiflf^s  cause  of  action,  in  this,  that  the  lease  alleged 
in  the  declaration  creates  a  term  of  three  years  begin- 
ning on  May  1,  1905,  whereas  the  lease  produced  on 
oyer  creates  a  term  of  three  years  from  June  1, 
1905  (cc.) 

3.  That  by  the  statute  law  of  Kansas,  estates  by  the 
curtesy  are  abolished,  and  the  plaintiff  can  have  no 
estate  in  the  demised  premises  by  reason  of  his  sur- 
viving his  wife  (dd), 

4.  That  the  action  of  covenant  on  a  lease  brought 
by  an  assignee  of  the  lessor,  the  leased  premises  being 
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situate  in  the  state  of  Kansas,  cannot  be  maintained 
in  this  District,  such  an  action  being  local  in  its 
nature  (ee). 

5.  That  it  appears  by  the  declaration  that  the  cov- 
enants sued  upon  were  made  by  the  defendant  jointly 
with  another  person,  namely,  one  James  Poe,  who 
is  not  joined  as  a  defendant  herein,  and  who  is  not 
alleged  to  be  dead  or  without  the  jurisdiction  of  this 
court,  nor  is  other  reason  shown  for  not  joining  him 
as  defendant  (ff). 

(r).  In  joining  issue  on  the  pleas,  plaintiff  does  not  admit  the 
sufficiency  of  any  of  them.  Not  only  are  the  questions  of  law 
embodied  in  the  pleas  reserved  for  argument  on  retrospect  of  the 
record  after  verdict:  Note  r,  supra;  note  d  to  Case  XII;  note  g 
to  Case  VI;  but,  at  the  trial,  plaintiff  will  have  opportunity  to 
impugn  the  validity  of  those  pleas  which  he  considers  bad,  by 
objecting  to  any  evidence  which  may  be  offered  in  support  of  them. 
When,  for  example,  defendant  offers  to  show  an  accord  and  £tis- 
faction  under  the  third  plea,  and  plaintiff  objects  on  the  ground,  that 
the  facts  stated  in  that  plea,  if  established,  would  be  immaterial, 
the  proof  will  be  excluded  if  the  court  considers  the  matter  of  the 
plea  insufficient  as  a  defense.  And  so  of  any  other  plea.  In  like 
manner,  the  sufficiency  of  the  declaration  may  be  brought  in  ques- 
tion  by  the   defendant. 

In  this  way  the  effect  of  demurring  may  be  obtained  at  the 
trial.  The  rulings  of  the  court  on  questions  so  raised  may  be 
excepted  to  by  the  party  against  whom  the  court  rules,  and  these 
and  other  matters  occurring  in  the  course  of  the  trial  may  be 
embodied  in  a  bill  of  exceptions  for  use  in  the  appellate  court, 
and  as  grounds  for  reversing  the  judgment  rendered  by  the  trial 
court:    Shipman  184;  Perry,  206;  Tyler,  120. 

The  bill  of  exceptions,  it  must  be  borne  in  mind,  is  prepared  only 
in  a  view  to  proceedings  in  error,  that  is,  for  the  purposes  of  the 
appellate  court.  It  is  attached  to  the  record,  and  in  that  sense 
becomes  a  part  of  the  record;  but  in  proceedings  after  verdict 
and  before  judgment,  that  is,  on  motion  in  arrest  of  judgment,  or 
for  judgment  non  obstante,  or  for  repleader,  retrospect  is  had  only 
of  the  record  as  the  record  existed  at  common  law,  consisting,  when 
the  motion  is  made,  only  of  the  process,  the  pleadings,  and  the  ver- 
dict, to  which  is  added  the  judgment  when  entered.  For  the  pur- 
poses of  the  retrospective  motions  named,  the  court  will  not  consider 
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the  evidence  offered,  or  its  own  rulings  on  points  of  law  raised,  in 
the  course  of  the  trial.  Errors  alleged  in  such  action  of  the  court 
may  be  urged  on  motion  for  new  trial;  and  the  court,  if  per- 
suaded that  it  has  committed  error  in  ruling  on  questions  of  evi- 
dence, or  in  other  matters,  may  set  aside  the  verdict  and  grant  a 
new  trial;  and,  if  such  matters  are  preserved  in  the  bill  of  excep- 
tions, they  may  be  argued  in  the  appellate  court  as  grounds  for 
reversing  the  judgment.  But  the  exceptions  taken  at  the  trial 
do  not  become  part  of  the  record  in  the  sense  in  which  that  term 
is  used  for  arrest  of  judgment  and  other  action  of  cognate  char 
acter:  Bond  vs.  Dustin,  112  U.  S.,  604;  Carter  vs.  Bennett,  15 
How.,  354;  Van  Stone  vs.  Stillwell  Co.,  142  U.  S.,   128. 

{ad).   From  this  verdict  it  is  to  be  inferred  that,  at  the  trial: 

(i).  Plaintiff  proved  the  execution  of  the  lease,  the  arrearage 
of  the  rent,  and  the  birth  alive  of  Joseph  Doe,  thereby  prevailing 
in  matter  of  fact  upon  the  first,  second,  and  fifth  pleas;  and  he 
proved  also  all  the  other  materral  facts  alleged  in  the  declaration: 
Note  g,  (2),  to  Case  VI,  supra. 

(2).  That,  with  respect  to  the  third  and  fourth  pleas,  either 
defendant  failed  to  prove  the  compromise  with  William  Selwyn 
and  the  release  from  John  Doe,  or  else  that,  upon  objection  being 
made  to  evidence  under  these  pleas,  the  court  held  that  the  facts 
offered  to  be  proved  would  not,  if  established,  constitute  a  defense 
to  the  action,  and  so  excluded  the  proof:  Note  2,  supra.  Whether 
the  fact  be  one  way  or  the  other  cannot  be  inferred  from  the  ver- 
dict; and,  while,  if  such  questions  were  raised  at  the  trial,  the 
manner  in  which  the  points  arose  and  the  rulings  of  the  court 
thereon  are  probably  stated  in  a  bill  of  exceptions,  nothing  of  the 
kind  can  be  made  to  appear  for  consideration  upon  the  motion  in 
.  arrest 

Likewise,  it  does  not  appear,  and  it  is  immaterial  for  the  pur- 
poses  of  the  motion  which  follows,  whether  or  not  defendant  raised 
in  the  progress  of  the  trial  the  objections  to  plaintiff's  case  which 
are  assigned  as  grounds  of  arresting  the  judgment.  He  may  have 
argued  these  points  as  reasons  why  plaintiff  should  not  be  allowed 
to  take  a  verdict;  or  he  may  have  chosen  to  keep  them  in  reserve 
to  be  used  in  arrest  of  judgment  if  the  verdict  should  be  against 
him.  If  he  raised  these  questions  at  the  trial,  they  must  have  been 
ruled  adversely  to  him,  and  he  has  presimiably  preserved  excep- 
tions to  such  rulings.  But,  whether  he  did  or  did  not  suggest  at 
the  trial  these  objections  to  the  plaintiffs  right  to  recover,  they 
are,  if  well  founded,  available  in  arrest  of  judgment  as  being 
defects  apparent  on  the  record  and  of  a  character  not  to  be  aided 
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either  by  pleading  over  or  by  verdict :  Note  dd  to  Case  XI ;  note  g 
to  Case  VI;  note  /  to  Case  VII. 

{bb).  As  to  the  effect  of  this  point  on  the  covenant  for  rent,  see 
note  wi,  supra. 

Foreign  laws  are,  in  general,  matter  of  fact,  and  must  be  alleged 
and  proved  as  such,  the  court  not  taking  judicial  notice  of  them: 
I  Greenleaf  on  Evid,  sec.  486,  488;  Church  vs.  Hubbart,  2  Cranch, 
237 ;  Laing  vs.  Rigney,  160  U.  S.,  531 ;  Dainese  vs.  Hale,  91  U.  S.,  13. 
In  the  courts  of  one  state  of  the  United  States,  the  laws  of  another 
state  are  foreign  laws,  and  must  be  proved  as  facts,  except  where 
there  is  statutory  provision  otherwise:  Hanley  vs.  Donoghue,  116 
U.  S.,  I.  Had  this  case  been  brought  in  a  court  of  one  of  the 
states,  defendant  would  have  been  obliged  to  plead  and  prove  the 
liquor  laws  of  Kansas  if  he  desired  to  take  advantage  of  this  point. 

Courts  of  the  United  States,  however,  are  not  foreign  to  the 
courts  of  any  state;  and  in  all  United  States  courts  judicial  notice 
is  taken  of  the  laws  of  all  the  states :  Hanley  vs.  Donoghue,  supra; 
and  so  of  the  courts  in  this  District:  Cheever  vs.  Wilson,  9 
Wall.,  108;  Moore  vs.  Pywell,  29  App.  D.  C,  312. 

The  fact,  that  the  lease  was  for  a  purpose  unlawful  under  the 
laws  of  Kansas,  that  fact  appearing  on  oyer  and  the  laws  being 
judicially  noticed  by  the  court,  was  therefore  unnecessary  to  be 
pleaded,  and  is  available,  for  what  it  is  worth,  on  motion  in  arrest 
of  judgment. 

(cc).  See  notes  h  and  m,  supra,  as  to  the  point  and  merit  of 
this  suggestion.  And  consider  whether  the  defect  be  not  aided 
b}'  verdict.  Plaintiff,  at  the  trial,  must  have  proved  a  lease  con- 
forming, substantially,  at  least,  with  that  alleged ;  else  the  jury  would 
not  have  returned,  or  the  court  permitted  to  be  returned,  the  verdict 
rendered  herein:  Note  g  to  Case  VI.  It  must  have  been  shown 
that  the  lease,  though  dated  on  June  i,  1905,  was  actually  executed 
on  May  ist,  or  in  pursuance  of  a  negotiation  consummated  on  May 
1st.  There  then  remains  the  difficulty  as  to  the  variance  in  respect 
of  the  term,  the  materiality  of  which  is  to  be  determined  on  this 
motion. 

(dd).  Although  curtesy  is  abolished  in  Kansas,  a  surviving  hus- 
band takes  one-half  of  his  deceased  wife's  real  property  if  there  are 
children,  and,  if  there  are  no  children,  he  takes  the  whole  estate  in 
fee :  i  Washburn  on  Real  Property,  171, note  8.  Since  John  Doe  is  shown 
to  be  a  surviving  husband,  the  fact  that  he  has  erroneously  stated 
his  title  as  one  by  the  curtesy  would  probably  not  affect  his  right 
to  maintain  an  action,  his  allegation  as  to  the  quality  of  his  estate 
being  only  a  conclusion  of  law  which  follows  or  does  not  follow 
fiom  the  facts  which  he  states. 
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The  difficulty  is,  that  it  is  left  in  doubt  whether  there  are 
other  children  of  Margaret  Doe  than  the  one  mentioned  in  the 
declaration.  If  the  boy  whose  death  is  shown  was  the  only  child 
of  Mrs.  Doe,  then  Doe  is  entitled  to  sue  for  the  entire  rent 
If  there  were  other  children  of  Margaret,  by  her  marriage  with 
Doe  or  by  a  possible  previous  marriage,  then  he  can  claim  only 
half  the  rent,  and,  perhaps,  cannot  sue  alone.  It  is  to  be  con- 
sidered whether  the  fact  can  be  inferred  from  the  averments  of  the 
declaration,  aided  as  the  declaration  is  by  verdict,  that  there  are 
no  surviving  children  of  Margaret  Doe. 

{ec).  An  action  upon  a  lease  for  rent  is  sometimes  local,  and  so 
must  be  brought  in  the  county  within  which  the  land  is  situate, 
and  sometimes  transitory,  and  so  maintainable  wherever  the  defend- 
ant may  be  found.  Whether  such  an  action  is  local  or  transitory 
depends  somewhat  upon  the  relationship  or  priority  between  the 
parties,  and  somewhat  upon  the  form  of  the  action. 

A  suit  by  the  lessor  against  the  lessee,  being  founded  upon 
privity  of  contract,  both  being  parties  to  the  lease,  is  transitory 
and  may  be  brought  anywhere,  and  in  either  debt  or  covenant. 
Between  the  assignee  of  the  lessor  and  the  lessee,  an  action  of 
debt  is  based  only  on  privity  of  estate,  and  is  local ;  but  for  the  pur- 
poses of  an  action  in  covenant,  the  Stat.  32  Henry  VIII,  transfers 
the  original  privity  of  contract  between  the  lessor  and  the  lessee 
to  the  lessor's  assignee^  and  the  latter  may  accordingly  maintain 
covenant  anywhere:    i  Chitty  PI.,  270. 

Had  the  present  action  been  brought  in  debt,  the  objection  now 
taken  would  have  been  fatal,  even  after  verdict,  since  debt  in  such 
a  case  is  local.  As  plaintiff  has  adopted  covenant,  which,  between 
these  parties,  is  transitory,  the  objection  cannot  be  sustained. 

Originally,  by  the  common  law,  every  fact  alleged  had  to  be  laid 
as  occurring  at  some  place  and  to  be  proved  as  laid;  that  is,  as 
occurring  at  the  particular  place  named.  This  was  because  the 
jurors  at  first  were  witnesses,  and  every  fact  was,  tried  by  persons 
who  themselves  knew  what  the  fact  was,  and  not,  as  is  the  modem 
rule,  by  persons  whose  primary  qualification  is  that  they  know 
nothing  at  all  of  the  facts  which  they  are  to  try:  Shipman,  379; 
Tyler,  268;  Perry,  322.  After  the  theory  as  to  the  constitution  of 
juries  had  become  changed,  it  became  frequent  practice  to  lay  the 
venue  of  most  facts  in  the  county  wherein  it  was  desired  to  have 
the  trial,  without  regard  to  the  place  of  their  actual  occurrence; 
and  this  practice  was,  in  effect,  legalized  by  the  Stat.  16  and  17 
Charles  II,  and  the  construction  put  upon  that  statute  in  Craft  vs. 
Boite,  Case  VII,  supra. 
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In  Ilderton  vs.  Ilderton,  2  H.  Bl.,  145 — see  note  —  to  Case  XVI — 
Lord  Chief  Justice  Eyre  thus  laid  down  the  modem  law  of  venues, 
on  special  demurrer  to  a  replication  assigning  for  cause  that  the 
replication  alleged  a  fact  in  a  foreign  country  without  laying  a 
venue  for  trial  in  some  English  county: 

"It  was  anciently  the  opinion  of  lawyers,  that  a  jury  of  one 
county  could  not  try  any  matter  arising  within  another  county; 
and  a  foreign  county  was  almost  as  formidable  a  thing,  in  point  of 
jurisdiction  to  try,  as  a  foreign  country.  The  place,  therefore,  in 
which  every  alleged  fact  was  done,  was  to  be  shown  upon  the 
pleadings,  that  it  might  be  known  to  what  county  the  jury  process 
should  go;  and  if  the  facts  arose  in  two  counties,  or  in  conHnio 
cotnitatuum,  that  the  process  might  go  to  both  counties.  The  old 
law,  too,  being,  the  jury  were  to  come  de  vicineto,  there  was  another 
necessity  created  for  very  great  particularity  and  niceness  in  laying 
venues. 

"But  when,  in  process  of  time,  masculine  sense  had  so  far  con- 
trolled the  former  doctrine  of  venues,  that,  in  respect  of  all  matters 
transitory  in  their  nature,  the  defendants  were  obliged  to  lay  the 
venues  of  the  transactions  they  alleged  in  their  pleas  in  the  place 
and  county  in  which  the  plaintiff  had  laid  his  declaration;  and 
since  the  4  Ann.  has  directed  that  the  jury  should  come  de  corpore 
comitatus,  the  law  of  venues  will  be  found  to  be  very  substantially 
altered,  and  to  lie  in  a  very  narrow  compass; 

"And  the  distinction  between  laying  no  venue  at  all  in  a  plea,  and 
being  obliged  to  lay  the  same  venue  as  is  to  be  found  in  the  declara- 
tion will  not  be  a  very  substantial  one. 

"The  principle  now  is,  that  the  place  laid  in  the  declaration  draws 
to  it  the  trial,  of  everything  that  is  transitory;  and  it  should  seem 
that  neither  forms  of  pleading,  nor  ancient  rules  of  pleading  estab- 
lished upon  a  different  principle,  ought  now  to  prevail. 

"I  have  said  that  there  was  a  time  when  a  foreign  county  was 
almost  as  formidable  a  difficulty,  with  respect  to  mere  trial,  as  a 
foreign  country;  and,  in  respect  of  matters  arising  in  the  one  or  in 
the  other,  as  far  as  respects  the  trial  merely,  there  is  no  difference 
between  them.  All  matters  arising  in  a  foreign  country  must  be 
considered  for  the  purpose  of  trial  as  transitory;  there  can  be  no 
reason  for  preferring  the  trying  them  in  one  county  rather  than 
in  another.  When  the  old  doctrine  prevailed,  if  a  matter  arose 
in  Ireland,  the  judges  thought  themselves  obliged  to  take  a  jury 
dc  vicineto,  of  the  borders  of  the  English  county  nearest  to  Ireland. 
But  since  that  doctrine  has  been  justly  exploded,  if  a  defendant 
were  to  plead  matter  arising  in  a  foreign  country,  he  would  he 
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obliged  to  lay  the  same  venue  as  was  laid  in  the  declaration ;  which 
brings  me  again  to  the  distinction  between  being  obliged  to  repeat 
the  venue  which  was  in  the  declaration,  and  laying  no  venue  at  all ; 
which  appears  to  me,  I  confess,  a  distinction  without  a  difference. 

"It  may  be  asked,  shall  we  then  assume  jurisdiction  to  try  matters 
arising  in  a  foreign  country  without  even  the  colour  which  the  fic- 
tion of  the  parish  of  St.  Mary  Le  Bow  in  the  ward  of  Qieap  has 
so  long  supplied?  Certainly  not.  Of  matters  arising  in  a  foreign 
country,  pure  and  unmixed  with  matters  arising  in  this  country, 
we  have  no  proper  original  jurisdiction.  But  of  such  matters  as  are 
merely  transitory,  and  follow  the  person,  we  acquire  a  jurisdiction 
by  the  he7p  of  that  fiction  to  which  I  have  alluded,  and  we  cannot 
proceed  without  it." 

A  distinction,  however,  was  recognized,  and  continues  to  be  rec- 
ognized, between  matters  which  are  in  their  nature  local,  that  is, 
necessarily  suggestive  of  a  partiailar  place,  and  those  which  are  of 
such  nature  that  they  might  have  arisen  in  one  place  as  well  as 
in  another.  Accordingly  actions  are  said  to  be  local  if  the  prin- 
cipal facts  involved  grow  out  of  or  relate  to  land,  and  are  called 
transitory  if  the  facts  involved  are  such  as  carry  no  suggestion 
of  locality.  Thus,  suits  concerning  the  title  to  or  the  possession  of 
real  estate,  or  injuries  relating  to  that  kind  of  property,  are  local ; 
and  actions  of  that  character  must  be  tried  in  the  county  wherein 
lies  the  land  to  which  the  litigation  relates.  On  the  other  hand, 
suits  growing  out  of  debts,  assaults,  injuries  to  goods,  and  purely 
personal  matters  generally,  are  said  to  be  transitory  and  may  be 
laid  and  tried  wherever  the  defendants  can  be  found.  In  a  case, 
therefore,  in  which  the  plaintiff  in  one  count  claimed  damages  for  a 
trespass  upon  his  real  estate  lying  without  the  territorial  limits  of 
the  court's  jurisdiction,  and  in  another  count  sued  for  the  destruction 
of  certain  personal  property  which  had  been  on  the  same  land  and 
destroyed  in  the  course  of  the  same  trespass,  it  was  held  that  the 
former  cause  of  action  was  local  and  could  not  be  tried  elsewhere 
than  in  the  county  where  the  trespass  was  committed,  while  the 
action  on  the  second  caunt  was  transitory  and  could  be  maintained 
anywhere:  McKenna  vs.  Fisk,  i  How.,  241.  The  same  distinction 
was  made  in  Doulson  vs.  Matthews,  4  Term  Rep.,  503,  which  was 
in  two  counts  for  trespass  in  entering  the  plaintiff's  house  in  Canada 
and  taking  his  goods  stored  therein.  On  the  same  subject  see 
Mostyn  vs.  Fabrigas,  Cowper,  176;  S.  C,  and  the  notes  thereto  in 
I  Sm.  L.  C,  1021;  Livingston  vs.  Jefferson,  i  Brockenborough,  203, 
an  action  brought  in  Virginia  against  Thomas  Jefferson  on  account 
of  certain  acts  of  his  when  President  in  respect  of  real  property  in 
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Louisiana:  Northern  Indiana  R.  R.  Co.  vs.  Michigan  Central  R.  R. 
Co.,  15  How.,  232;  Ellenwood  vs.  Chair  Co.,  158  U.  S.,  105;  Den- 
nick  vs.  R.  R.  Co.,  103  U.  S.,  11;  Ry.  Co.  vs.  Sowers,  213  U.  S.,  55; 
Dredging  Co.  vs.  Morton,  28  App.  D.  C,  288;  Irrigation  Co.  vs. 
Hitchcock,  28  App.  D.  C,  587;  note  a  to  Case  XVI,  infra. 

Upon  analogous  principle,  a  bond  or  other  sealed  instrument  was 
held,  by  reason  of  its  being  dated  at  a  certain  place,  to  be  so  far 
local  that  the  place  of  execution  must  be  laid  truly,  though  an 
action  on  the  instrument  was  transitory  and  might  be  maintained 
anywhere  if  a  special  venue  within  the  jurisdiction  of  the  court 
was  added:  Note  a  to  Case  XI,  supra;  note  d,  supra.  And  so,  as 
stated  at  the  beginning  of  this  note,  divers  distinctions  were  made 
respecting  actions  on  leases,  having  regard  to  the  question,  whether 
the  privity  between  the  parties  grew  out  of  contract  between  them 
or  out  of  their  relations  to  the  land. 

(ff).  As  to  the  necessity  of  joining  joint  contractors  as  defend^ 
ants  in  an  action  on  the  contract,  see  Code  D.  C,  sec.  1211;  Bur- 
dette  vs.  Bartlett,  95  U.  S.,  637;  Chesley  vs.  Riley,  20  D.  C,  166; 
Harris  vs.  Lconhart,  2  App.  D.  C,  318;  Presbrey  vs.  Thomas,  i  App. 
D.  C,  176;  Young  vs.  Warner,  6  App.  D.  C,  433.  As  to  the  rule 
at  common  law,  which  is  changed  by  the  statute  above  cited: 
Shipman,  135;  Tyler,  28;  Perry,  124,  135;  Cabell  vs.  Vaughan,  Case 
V,  supra. 
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CASE  XV. 

Gray  vs.  Green. 

Case  for  Slander — Pleas,  Not  Guilty,  Privilege,  and 
Justification  Pleaded  in  Two  Forms. 

Statement. — George  Gray,  plaintiff  herein,  was  an  attorney  of 
good  reputation,  although  his  professional  ability  was  not  rated 
high  by  defendant,  Thomas  Green,  another  member  of  the  same 
bar.  Gray  was  also  of  ruddy  complexion  and  red  hair,  from  which 
he  derived  the  nickname  of  William  Rufus.  Another  member  of 
the  same  bar,  one  Walter,  or  Wat  Tyrrell,  was  of  distinctly 
disreputable  character  and  generally  recognized  as  of  small  pro- 
fessional attainments. 

Defendant  Green  and  one  John  Doe  were  shareholders  in  a  cor- 
poration called  the  Calumet  Pipe  Company,  in  the  affairs  of  which 
some  legal  advice  and  professional  assistance  were  desired.  During 
a  conference  on  this  subject  between  Doe  and  Green,  the  former 
suggested  the  employment  of  Gray  as  the  company's  attorney. 
Green,  in  advising  against  that  suggestion,  said,  "The  William  Rufus 
of  this  bar  is  another  Wat  Tyrrell."  Green's  intention  was  to  inti- 
mate only  that  Gray  was,  like  Tyrrell,  deficient  in  professional  skill 
and  for  that  reason  not  a  desirable  attorney,  but  not  to  suggest  that 
Gray  was  like  Tyrrell  in  immoral  and  disreputable  character. 

In  consequence  of  Green's  derogatory  remark,  Gray  has  lost  at 
least  one  client,  and  believes  that  his  standing  at  the  bar  and 
in  the  community  has  been  otherwise  impaired.  Therefore,  he 
brings  this  action. 

Since  the  words,  on  their  face,  bear  no  meaning  at  all,  the  declara- 
tion is  necessarily  somewhat  elaborate  in  stating  the  facts  which 
give  to  the  words  a  defamatory  import. 

Defendant  pleads  the  general  issue  to  the  whole  declaration,  a 
plea  of  not  guilty  to  part  of  the  averments,  and,  as  to  the  residue, 
privilege  and  .the  truth  of  the  words,  the  latter  defense  in  two 
forms. 

585 
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Declaration. 

Caption. 
In  the  Supreme  Court  op  the  District  op  Columbia 


George  Gray,  Plaintiff, 
Thomas  Green,  Defendant, 


At  Law, 
No.  34567. 


Commencement. — The  plaintiff,  George  Gray,  by 
his  attorney,  John  White,  sues  the  defendant,  Thomas 
Green,  for  that  (a). 

Body. — Inducement,  Averments  of  Extrinsic  Facts 
(b). — (1)..  0/  Plaintiff's  Good  Character. — Whereas, 
heretofore,  to  wit,  on  the  1st  day  of  May,  in  the  year 
1906,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  the  said  plaintiff  was,  and  always  thereto- 
fore had  been,  a  good,  true,  and  honest  citizen  of  the 
said  District,  and  as  such  had  always  behaved  and 
conducted  himself,  and  until  the  committing  of  the 
several  grievances  by  the  said  defendant,  as  herein- 
after mentioned,  was  alw^ays  reputed,  esteemed,  and 
accepted  by  all  his  friends  and  neighbors  and  others  to 
whom  he  was  known,  to  be  a  person  of  good  name, 
fame,  and  credit,  ( c ) ;  and, 

(2).  Averment  of  Occupation  {d), — Whereas,  also, 
the  said  plaintiff,  at  the  time  and  place  aforesaid,  was, 
and  had  been,  and  still  is,  an  attorney  and  counsellor 
at  law,  and  a  member  of  the  bar  of  the  Supreme  Court 
of  the  District  of  Columbia,  and  licensed  to  practice 
as  such  in  said  court,  and  had,  tlieretoforej  for  a  long 
time  used,  exercised,  and  carried  on,  and  at  the  time 
and  place  aforesaid,  was  still  using,  exercising,  and 
carrying  on,  the  profession  and  business  of  an  attop- 


Cdse  XV — Gray  vs.  Green.  287 

ney  and  counsellor  at  law,  with  honesty,  integrity, 
credit,  skill,  ability,  and  reputation,  and  was  not, 
nor  was  he  supposed  or  suspected  to  be,  in  any  way, 
incompetent,  unskilful,  or  deficient  in  his  practice 
of  the  said  profession  and  business,  or  otherwise  unfit 
or  disqualified  to  carry  on  the  said  profession; 
whereby,  and  by  reason  of  the  premises,  he,  the  said 
plaintiff,  before  the  committing  by  the  said  defendant 
of  the  several  grievances,  as  hereinafter  mentioned, 
had  deservedly  obtained  the  good  opinion  and  credit 
of  all  his  neighbors  and  other  good  and  worthy  citi- 
zens of  the  said  District,  to  whom  he  was  known ;  and, 
also  by  reason  of  the  premises,  he,  the  said  plaintiff, 
by  the  exercise  of  his  aforesaid  profession  and  busi- 
ness, was  daily  and  honestly  acquiring  great  gains  and 
profits  (c) ; 

(3).  Averment  of  Plaintiff's  Nickname  (/). — 
Whereas,  also,  at  the  time  and  place  aforesaid  the  said 
plaintiff  was  of  a  ruddy  complexion,  and  wore  much 
very  red  hair  upon  his  head,  by  reason  of  which  he 
was  by  many  persons  likened  to  one  William  Rufus, 
at  one  time  King  of  England,  and  was  by  some  per- 
sons called  and  nicknamed  William  Rufus  (/) ;  and, 

(4).  Averment  of  TyrrelVs  Character. — Whereas, 
also,  at  the  time  and  place  aforesaid,  there  was  a  cer- 
tain Walter  Tyrrell,  sometimes  called  by  the  nanu?  of 
Wat  Tyrrell,  who  was  also  by  profession  an  attorney 
and  counsellor  at  law,  and  was  engaged  in  the  practice 
of  the  said  profession  in  the  said  Supreme  Court  of 
the  District  of  Columbia;  and,  whereas  the  said  Wal- 
ter Tyrrell  was  grossly  and  notoriously  unfit  to  prac- 
tice the  said  profession,  and  was  grossly  and  noto- 
riously deficient  in  knowledge  of  the  law  and  in  ability 
to  conduct  litigation,  and  was,  moreover,  generally 
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suspected  and  esteemed  to  be  indolent,  corrupt,  dis- 
honest, and  addicted  to  falsehood  and  other  disrepu- 
table and  unprofessional  practices,  whereby  he,  the 
said  Tyrrell,  was  in  great  disrepute  in  the  community, 
and  was  the  object  of  much  ridicule,  contempt,  and 
distrust  in  the  said  District  and  among  the  citizens 
thereof  (g) ; 

(5).  Averment  of  Malice. — ^Yet  the  said  defendant, 
at  the  time  and  place  aforesaid,  well  knowing  the 
premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  tlie  said  plaintiff,  and  contriving,  and  falsely 
and  maliciously  intending  to  bring  him,  the  said  plain- 
tiff, into  public  scandal,  injury,  disgrace,  and  to  injure 
him,  the  said  plaintiff,  in  his  said  good  name,  fame, 
and  credit,  and  to  injure  him,  the  said  plaintiff,  in  his 
said  profession  and  business,  as  aforesaid,  and  to 
cause  it  to  be  suspected  and  believed  that  he,  the  said 
plaintiff,  was  incompetent  and  unfit  to  carry  on  the 
said  profession,  and  was  dishonest  and  untruthful,  and 
had  been  guilty  of  unskilful,  dishonest,  disreputable, 
and  unprofessional  conduct  in  his  said  profession, 
and  to  vex,  harass,  oppress,  and  impoverish,  and 
wholly  ruin  the  said  plaintiff  and  to  prevent  the  said 
plaintiff  from  continuing  to  exercise  and  carry  on  his 
said  profession,  did  at  the  time  and  place  afore- 
said (h)f 

Colloquium  (i). — In  a  certain  discourse,  which  the 
said  defendant  then  and  there  had  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning  the  said 
plaintiff's  said  profession,  occupation,  and  business, 
in  the  presence  and  hearing  of  divers  persons  (/)  did 
falsely,  maliciously,  and  wrongfully,  si)eak,  declare, 
and  publish  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  the  said  plaintiff's  said  profession, 
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occupation,  and  business,  and  of  and  concerning  the 
said  plaintiff's  skill,  ability,  competency,  character, 
and  reputation  in  his  said  profession,  occupation,  and 
business, 

Statement  of  Words. — The  false,  scandalous,  mali- 
cious and  defamatory  words  following,  that  is  to  say : 

"The  William  Ruf  us  of  this  bar," 

Innuendo  (k). — (Thereby  meaning  the  said  plain- 
tiff), 

"is  another  Wat  Tyrrell," 

Innuendo. — (Thereby  meaning  the  Walter  Tyrrell 
aforesaid) ; 

Innuendo  (l). — The  said  plaintiff  thereby  meaning 
and  intending,  and  being,  by  the  persons  aforesaid 
who,  as  aforesaid,  heard  the  said  words,  understood 
to  mean,  imply,  and  insinuate  that  the  said  plaintiff, 
in  respect  of  his  personal  and  professional  character, 
reputation,  ability,  and  conduct,  and  as  an  attorney, 
was,  like  the  said  Tyrrell,  grossly  deficient  and  unskil- 
ful, dishonest,  corrupt,  untruthful,  untrustworthy, 
and  otherwise  disreputable  in  his  exercise  of  his  said 
profession  and  business  (m) ; 

CONCLIJSION. — Ad  Damnuifi. —  (1).  General  Dam- 
ages (n). — By  means  of  the  committing  of  which 
grievances  by  the  said  defendant  as  aforesaid,  the  said 
plaintiff  hath  been,  and  is  greatly  injured  in  his  said 
good  name,  fame,  and  credit,  and  is  also  greatly  in- 
jured in  his  said  profession  and  business,  and  brought 
into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbors  and  other  citizens  of  the 
said  District,  in  so  much  that  divers  of  such  persons, 
to  whom  the  skill,  ability,  and  integrity  of  the  said 
plaintiff  in  the  premises  were  unknown,  have,  on 
account  of  the  committing  of  said  grievances  by  the 

20 
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said  defendant  as  aforesaid,  from  thence  hitherto  sus- 
pected and  believed,  and  do  still  susrpect  and  believe, 
the  said  plaintiff  to  have  been,  and  to  be  incompetent, 
unskilful,  dishonest,  corrupt,  and  untruthful  in  the 
practice  of  his  said  profession,  and,  by  reason  of  the 
committin«j  of  the  said  j]:rievances,  have  refused,  and 
still  refuse,  to  have  any  acquaintance,  discourse,  or 
transactions  with  the  said  plaintiff,  and  have  refused, 
and  still  refuse,  to  employ  the  said  plaintiff,  op  to  have 
any  dealings  with  him  in  the  way  of  of  his  said  pro- 
fession, as  they  were  before  accustomed  to  have,  and 
otherwise  would  have  had.  whereby  the  said  plaintiff 
hath  been  greatly  injured  in  his  said  profession,  and 
hath  lost  great  gains  which  otherwise  he  would  have 
made ;  to  the  damage  of  the  said  plaintiff  in  the  sum 
of  ten  thousand  dollars; 

(2).  Special  Damages  (o). — And,  whereas,  one 
Robert  Jones,  had,  before  the  committing  by  the  said 
defendant  of  the  grievances  aforesaid,  often  employed 
the  said  plaintiff  in  the  way  of  the  said  plaintiff's  pro- 
fession, and  was  accustomed  to  consult  the  said  plain- 
tiff in  and  about  the  affairs  and  business  of  him,  the 
said  Jones;  and,  whereas,  the  said  Jones  has,  since  the 
speaking  of  the  words  aforesaid  by  the  said  defendant 
as  aforesaid,  had  frequent  occasions  to  consult  and 
employ  an  attorney  and  counsellor  at  law.  and  has 
since  the  said  time  instituted  a  suit  at  law  and 
employed  an  attorney  to  represent  him  therein;  yet, 
the  said  Jones,  having  heard  the  said  words  so  as 
aforesaid  spoken  by  the  said  defendant,  and  by  reason 
of  the  speaking  of  the  said  words  which  the  said  Jones 
heard  and  believed,  hath  since  the  said  day,  at  the 
place  aforesaid,  ceased,  omitted,  and  refused  to  con- 
sult or  to  employ  the  said  plaintiff  in  the  way  of  his 
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said  profession,  but  has  consulted  and  employed  other 
attorneys  and  counsellors  at  law  in  his,  the  said 
Jones'  business  and  affairs,  and  in  the  conduct  of  the 
suit  hereinabove  mentioned;  by  reason  whereof  the 
said  plaintiff  has  lost  and  failed  to  receive  large  sums 
of  money,  to  wit,  five  hundred  dollars,  which  other- 
wise he  would  have  received  from  the  said  Jones  as 
compensation  for  counsel  and  other  services  in  the  way 
of  his,  the  said  plaintiff's  profession; 

And  the  said  plaintiff  hath  been  and  is  otherwise 
much  injured  and  damnified  by  reason  of  the  premises; 
to  the  damage  of  the  said  plaintiff  in  the  sum  of  five 
thousand  dollars; 

Production  of  Suit. — And,  therefore,  he  brings  suit; 

Claim. — And  the  said  plaintiff  claims  on  account  of 
the  premises  the  sum  of  ten  thousand  dollars. 

(a).  Defamation  is  either  Written  Defamation,  which  is  called 
Libel,  or  Oral  Defamation,  which  is  called  Slander. 

(i).  Libel  is  any  written  matter,  or  any  picture,  image,  symbol, 
or  other  thing,  suggesting  an  idea  through  the  sense  of  sight,  which 
tends  to  make  some  person  infamous,  odious,  ridiculous,  con- 
temptible, or  censurable;  or  to  bring  him  into  public  hatred,  con- 
tempt, ridicule,  or  disrepute,  or  otherwise  to  annoy,  degrade,  or  dis- 
grace him,  or  to  impair  his  reputation.  Or,  as  it  was  defined  by 
Alexander  Hamilton,  in  his  great  argument  in  People  vs.  Crcsweil,  in 
1804,'  3  Johnson's  Cases,  354:  "A  l!bel  is  a  censorious  or  ridicu- 
lous writing,  picture  or  sign,  made  with  a  mischievous  and  malicious 
intent  toward  government,  magistrates,  or  individuals."  And  Lord 
Holt  said : 

"Scandalous  matter  is  not  necessary  to  make  a  libel;  it  is  enough 
if  the  defendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff,  or 
to  make  him  contemptible  and  ridiculous,  as,  for  instance,  an  action 
was  brought  by  the  husband  for  riding  Skimmington,  and  adjudged 
that  it  lay,  because  it  made  him  ridiculous  and  exposed  him:" 
Cropp  vs.  Tilney,  3  Salkeld,  226. 

Thus,  it  is  a  libel  to  publish  in  writing  of  a  man  that  he  is  a 
villain:  Bell  vs.  Stone,  i  Bos.  &  P.,  331;  an  impostor:  Campbell  vs. 
Spottiswoode,  3  B.  &  S.,  769;     a  hypocrite:  Thorley  vs.  Kerry  4 
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Taunton,  355 ;  an  itchy  old  toad ;  Villars  vs.  Monsley,  2  Wilson,  403 ;  * 
that  he  is  illegitimate:   Shelby  vs.  Sun  Assn.,  38  Hun.,  474;   or, 
ironically,  that  he  is  an  honest  lawyer:  Boydell  vs.  Jones,  4  Meeson 

6  W.,  446;  or  is  insane:  Morgan  vs.  Lingen,  8  Law  Times,  800; 
or  that  he  will  not  sue  in  a  particular  county  because  he  is  known 
there:  Cooper  vs.  Greeley,  i  Denio,  347;  or  of  a  lady  that  she  inces- 
santly has  her  photograph  taken  and  receives  a  commission  on  the 
sale  of  such  photographs:  R.  vs.  Rosenberg,  Odgers  on  Libel  and 
Slander,  p.  22;  or  to  refer  to  a  bailiff  in  writing  as  **Levy  the  Bum:" 
Levi  vs.  Milne,  4  Bingh.,  195;  to  charge  a  person  with  treachery 
and  malicious  efforts  to  injure  his  associates:  Bailey  vs.  Holland, 

7  App.  D.  C,  184 ;  and  see  Gas  Light  Co.  vs.  Lansden,  9  App.  D.  C, 
508;  Steamboat  Co.  vs.  Davis,  12  App.  D.  C.,  306;  Times  Co.  vs. 
Downey,  26  App.  D.  C,  258;  Raymond  vs.  U.  S.,  25  App.  D.  C,  555; 
Viedt  vs.  Evening  Star  Co.,  19  D.  C,  534. 

All  such  matter  published  in  writing  or  print  is  actionable  with- 
out proof  of  special  damage ;  that  is,  the  person  defamed  may  recover 
damages  without  proof  of  any  actual  loss  or  other  detriment  result- 
ing to  him  from  the  publication.  * 

(2).  Spoken  defamation,  on  the  other  hand,  is  not  actionable, 
unless  it  can  be  shown  to  have  caused  the  plaintiff  some  attual 
damage,  except  in  these  three  cases: 

(a).  Where  it  falsely  imputes  to  the  plaintiff  the  commission  of 
some  criminal  offense,  involving  moral  turpitude  and  punishable 
by  the  criminal  law;  or, 

(b).  Where  it  falsely  suggests  that  the  plaintiff  is  affected  with 
some  contagious  or  loathsome  disease,  which  would  tend  to  exclude 
him  from  society,  such  as  leprosy  or  any  venereal  disorder;  or, 

(c).  Where  it  falsely  inputes  to  the  plaintiff  want  of  integrity, 
want  of  mental,  moral,  or  pecuniary  capacity,  or  some  other  unfit- 
ness, incompetency,  or  dereliction  in  respect  of  some  office  that  he 
holds  or  of  his  profession  or  trade ;  as  to  charge  a  tradesman  with 
insolvency;  an  attorney  with  ignorance  or  stupidity,  or  a  clergy- 
man with  gross  or  habitual  immorality. 

In  these  cases  slander  is  actionable  without  proof  of  any  actual 
damage  resulting  therefrom  to  the  plaintiff:  Pollard  vs.  Lyon,  91 
U.  S.,  225  Cooley  on  Torts,  Students'  Ed.,  200.  By  statutes  generally, 
and  by  Code  D.  C,  sec.  818,  words  imputing  unchastity  to  a  woman 
are  made  actionable  per  se,  the  common  law  on  the  subject  as  stated 
in  Pollard  vs.  Lyon,  sujtra,  being  thereby  altered;  though,  inde- 
pendently of  the  section  cited,  a  charge  of  adultery  would  be  action- 
able as  within  the  first  of  the  catagories  above  defined,  and  perhaps 
also  a  charge  of  fornication ;  the  former  being  a  criminal  offense  by 
sec.  874  of  the  Code  D.  C,  and  the  latter  being  so  held,  under  the 
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Edmunds  Act,  in  Chase  vs.  U.  S.,  7  App.  D.  C,  149;  Falk  vs.  U.  S., 
15  App.  D.  C,  446;  but  see  France  vs.  Cannor,  161  U.  S,.  65;  U.  S. 
vs.  Crawford,  6  Mackey,  319. 

In  the  present  case,  since  plaintiff  is  unable  to  aver  that  Tyrrell,  to 
whom  he  had  been  likened,  was  knowmto  be  a  criminal  or  affected 
by  any  disease,  plaintiff  is  obliged  to  proceed,  so  far  ^s  his  claim 
for  general  damages,  upon  the  theory  that  he  is  injuicd  in  respect 
of  his  profession. 

(&).  Three  features  of  this  declaration  will  be  noticed,  which  are 
characteristics  of  actions  for  defamation,  and  two  of  which,  if 
not  altogether  peculiar  to  such  actions,  are  little  used  in  others. 
These  are  the  Averments  of  Extrinsic  Facts,  the  Colloquium,  and 
the  Innuendoes. 

Averments  by  way  of  inducement  to  the  gravamen  of  the  case 
are  not  infrequent  in  other  actions:  note  d  to  Case  IX;  but,  by 
reason  of  the  nature  of  the  subject,  they  are  more  frequently  neces- 
sary and  likely  to  be  more  important  in  cases  of  defamation; 
notes  d,  e,  f,  g,  infra.  The  Colloquium  and  the  Innuendo  seldom 
occur  in  other  cases,  but  they  are  highly  important,  when  necessary  at 
all,  in  action  for  defamation :  notes  1,  k,  and  I,  infra. 

(c).  This  first  averment,  of  the  plaintiff's  good  character,  is 
clearly  unnecessary,  since  nothing  to  the  contrary  can  be  presumed, 
and  it  is  all  sufficiently  suggested  in  the  later  averment  that  the 
words  were  spoken  falsely;  and  all  the  authorities  pronounce  this 
preliminary  self- laudation  undesirable.  But  such  averments  are  so 
consecrated  by  long  usage  that  they  are  seldom,  if  ever,  omitted. 

(d).  Averments  of  facts  collateral  and  extrinsic  to  the  grievance 
complained  of  are  made  necessary  by  the  general  principle,  that  the 
declaration  must  show  all  the  facts  requisite  to  constitute  a  com- 
plete cause  of  action;  note  g  to  Case  VI;  note  f  to  Case  VII; 
note  V  to  Case  XIII. 

If  the  fact  which  constitutes  the  gravamen  of  the  action  is,  in 
itself,  wrongful,  and  appears  on  the  mere  statement  of  it  to  be 
injurious  to  the  plaintiff,  such  as  an  assault  or  a  trespass,  no  more  is 
necessary  than  to  state  what  the  defendant  did.  If,  on  the  other 
hand,  the  matter  complained  of  is  a  breach  of  duty  only  by  reason 
of  something  antecedent  or  collateral,  as  the  making  of  a  contract, 
the  giving  of  a  note  or  a  bond,  or  the  creation  of  some  relation- 
ship out  of  which  some  peculiar  duty  arises,  then,  in  order  to 
elucidate  the  wrongfulness  of  the  defendant's  conduct,  the  preceding 
or  attendant  facts  must  be  stated. 

In  this  case,  had  defendant  said,  "George  Gray  has  committed 
larceny,"  the  words  would  have  been  actionable  on  their  face,  both 
as  importing  a  charge  of  crime  and  as  applied  to  the  person  named ; 
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and  there  would  have  been  no  need  of  alleging  other  matter,  except 
to  show  that  the  person  named  is  identical  with  the  present  plain- 
tiff, which  is  done  by  the  characteristic  words  of  the  colloquium, 
infra. 

As  the  case  stands,  however,  the  words  on  their  face  mean  noth- 
ing at  all,  and  have  no  apparent  application  to  plaintiff  or  to  any 
other  particular  person.  To  make  it  appear  that  defendant's  expres- 
sion bears  an  injurious  import  and  that  it  was  applied  to  plaintiff, 
the  circumstances  must  be  alleged  by  reason  of  which  the  words 
acquired  a  defamatory  sense  and  affected  plaintiff. 

The  office  of  the  averments,  therefore,  is  to  introduce  such  facts 
as  are  requisite  to  interpret  the  meaning  of  the  words  and  to  elicit 
their  defamatory  effect 

"It  may  happen,"  says  Lord  Chief  Justice  De  Grey,  in  a  case 
of  libel,  ''that  a  writing  may  be  so  expressed,  and  in  such  clear 
and  unambiguous  words,  as  that  it  may  amount  of  itself  to  a 
libel.  In  such  a  case,  the  court  wants  no  circumstances  to  make 
ir  clearer  than  it  is  of  itself.  And,  therefore,  all  foreign  circum- 
stances introduced  upon  the  record* would  be  only  matter  of  super- 
erogation. But  if  the  terms  of  the  writing  are  general,  or  ironical, 
or  spoken  by  way  of  allusion ;  although  every  man  who  reads  such  a 
writing  may  put  the  same  construction  upon  it;  that  is,  by  under- 
standing something  not  expressed  in  direct  words;  and  it  being  a 
matter  of  crime,  and  the  party  liable  to  be  punished  for  it,  there 
wants  something  more.  It  ought  to  receive  a  judicial  sense,  whether 
the  application  is  just,  and  the  fact,  or  the  nature  of  the  fact,  on 
which  that  depends,  is  to  be  determined  by  a  jury.  But  a  jury 
cannot  take  cognizance  of  it  unless  it  appears  on  the  record;  which 
it  cannot  do  without  an  averment :"  Rex  vs.  Home,  Cowper,  672, 683. 

Thus,  to  say  of  the  plaintiff  that  "he  is  a  perjurer,"  is  action- 
able on  its  face  since  the  words  of  themselves  impute  a  crime. 
But  to  say  that  "he  is  forsworn,*'  does  not  charge  a  crime,  since 
false  swearing  is  not  necessarily  perjury  or  otherwise  criminal. 
In  such  a  case  it  is  necessary  to  show  that  there  had  been  some 
judicial  proceeding,  in  which  the  plaintiff  had  been  sworn  as  a 
witness  and  given  testimony,  and  that  the  defendant's  words  referred 
to  the  plaintiff's  conduct  on  that  occasion:  i  Chitty  PL,  400;  Newell 
on  Slander  and  Libel,  603;  Case  vs.  Buckley,  15  Wendell,  327. 

Accordingly,  in  these  preliminary  averments,  plaintiff  sets  out, 
(i)  his  profession,  whereby  the  imputation  becomes  actionable,  as 
otherwise  it  would  not  be;  (2)  that  he  was  known  by  the  name 
which  defendant  used  as  the  subject  of  his  defamatory  remark; 
and  (3)  the  identity  and  the  character  of  Wat  Tyrrell,  the  person 
to  whom  plaintiff  was  likened,  whereby  the  injurious  effect  of  the 
comparison  is  elicited. 
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(e).  Inasmuch  as  defendant's  comparison  of  plaintiff  to  Tyrrell 
imports  nothing  actionable  per  se  except  to  the  extent  that  it 
affects  plaintiff  in  respect  of  his  profession,  it  is  necessary  to  show 
that  plaintiff  was  engaged  in  that  profession. 

Whether  or  not  defamatory  matter  touches  the  subject  thereof  in 
respect  of  his  occupation,  depends  upon  what  that  occupation  is, 
upon  the  nature  of  the  charge,  and  lipon  the  relationship  of  the 
charge  to  one's  fitness  for  his  profession.  To  charge  a  blacksmith 
with  drunkenness  would  hardly  affect  his  fitness  for  his  trade; 
while  the  same  imputation  against  a  barber  would  probably 
be  actionable;  and  this  or  any  other  charge  of  gross  immorality 
against  a  clergyman  would  be  slanderous  in  itself,  while  of  persons 
in  other  ocaipations,  generally,  it  would  not  be  so.  For  form  of 
an  averment  of  clerical  character,  and  also  laying  foundation  for 
averment  of  injury  to  plaintiff  as  an  author,  see  Russell  vs.  Post 
Co.,  31  App.  D.  C,  277. 

"Foulger  trapped  three  foxes  in  Ridler's  wood,"  is  on  its  face 
entirely  harmless,  there  being  nothing  criminal  or  discreditable  in 
trapping  foxes.  But  the  declaration  showed  that  Foulger  was  a 
gamekeeper;  that  it  was  the  duty  of  a  gamekeeper  not  to  kill 
foxes;  and  that  one  known  to  have  killed  foxes  could  not  obtain 
employment  as  a  gamekeeper.  These  averments,  with  an  appro- 
priate colloquium  alleging  that  the  words  were  spoken  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  as  gamekeeper,  and 
proper  innuendoes,  were  held  to  show  actionable  defamation  in  the 
wotds :  Foulger  vs  Newcomb,  L.  R.  2  Excheq.,  327. 

The  duties  of  attorneys  requiring  integrity  and  knowledge  of  the 
law,  any  general  imputation  of  dishonesty,  or  any  imputation  of 
ignorance  of  the  law,  will  of  course  be  defamatory:  Newell,  Slander 
and  Libel,  184.  So  it  is  actionable  per  se  to  say  of  an  attorney  that 
he  is  a  dunce;  although  in  this  case  it  was  argued,  on  motion  in 
arrest  of  judgment,  that  the  original  Duns  Scotus  was  "a  great 
learned  man,"  and  that  the  derivative  from  his  name  was  not 
inconsistent  with  solid  attainments  and  sound  judgement:  Peard  vs. 
Jones,  Croke's  Car.,  382 ;  or  to  call  an  attorney,  when  the  conversa- 
tion relates  to  his  professional  character,  a  cheat,  a  rogue,  a  damned 
rascal:  Rush  vs.  Cavanagh,  2  Pa.  St.,  187;  Brown  vs.  Mims,  2 
Treadwell  (S.  C),  Const.,  235;  or  to  say  that  he  is  guilty  of  profes- 
sional misconduct:  Atkinson  vs.  Free  Press,  46  Mich.,  341;  or  to 
stigmatise  him  as  a  "daffadowndilly;"  but  in  such  a  case  plaintiff 
must  take  care  to  explain  by  innuendo  that  the  word  is  equivalent 
to  "ambidexter,"  that  is,  one  who  takes  fees  from  both  sides  : 
Annison  vs.  Blofield,  Carter,  214;  Newell,  279;  and  to  same  effect 
is,  Chipman  vs.  Cooke,  2  Tyler  (Vt.),  456. 
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It  is  actionable  to  say  of  an  attorney,  "He  has  no  more  law 
than  Master  Cheyn/s  bull;''  and  it  was  so  held,  although  it  was 
urged  in  arrest  of  judgment  that  the  declaration  was  defective  in  not 
alleging  that  Mr.  Cheyny  owned  a  bull:  '*sed  non  allocatur,  for  the 
scandal  is  the  greater  if  he  had  none :"  Baker  vs.  Morphew,  2  Keble, 
202.  In  the  same  case,  the  court  was  in  doubt  whether  it  was 
actionable  to  say  that  an  attorney  "has  no  more  law  than  the  man 
in  the  moon;  but  it  is  now  settled  that  an  attorney  may  recover 
en  the  charge  that,  "he  is  no  more  a  lawyer  than  the  devil:"  Day 
vs.  Buller,  3  Wilson,  59. 

If,  however,  the  imputation  of  ignorance,  stupidity  or  other  defect, 
does  not,  in  contemplation  of  law,  import  some  degree  of  disqualifica- 
tion for  the  plaintiff's  profession  or  office,  it  is  not  actionable  per  se. 

In  Ashton  vs.  Blagare,  8  Modem,  270,  in  which  it  was  held  action- 
able to  call  a  justice  of  the  peace  "a  rascal,  a  villain,  and  a  liar," 
on  argument  of  a  motion  in  arrest  of  judgment  Mr.  Serjeant 
Gridler,  for  the  defendant,  took  this  distinction : 

"It  is  true,  it  is  actionable  to  say  of  a  justice  of  the  peace,  that  he 
is  a  *coverer  of  thieves,'  because  that  is  against  his  oath  of  office  as 
a  justice  of  the  peace;  but  it  is  otherwise  for  calling  him  a  rogue 
or  varlet ;  and  so  it  is  to  say  *he  is  a  vermin  in  the  commonwealth ;' 
neither  is  it  actionable  to  call  him  a  fool,  an  ass,  or  a  bdfflle-headed 
justice;"  or,  according  to  Lord  Raymond's  report  of  the  same 
argument,  the  last  privileged  epithet  is  "a  beetle-headed  justice:" 
2  Ld.  Raym.,  1369 ;  S.  C,  more  briefly  reported,  i  Strange,  617.  And 
in  another  case,  the  words,  spoken  of  a  justice,  "He  is  a  fool,  an 
?ss,  and  a  coxcomb,  *  *  *  and  he  knows  no  more  than  a  slick- 
bill,"  were  "held  naught  on  demurrer:  the  court  held.  That  here 
was  a  Breach  of  Good  Manners,  and  he  might  be  bound  to  Good 
Behavior;  but  here  was  no  indictable  offense;"  Regina  vs.  Wright- 
son,  2  Salkeld,  698.  Of  the  case  in  which  it  was  determined  that 
a  justice  might  be  called  by  various  uncomplimentary  terms,  Lord 
Holt  observed: 

"It  was  adjudged  that  an  action  did  not  lie  for  these  words  *  ♦  ♦ 
for  it  was  not  his  fault  that  he  was  a  blockhead,  etc.,  for  he  cannot 
be  otherwise  than  his  Maker  has  made  him :"  How  vs.  Prin,  7 
Modem,   107. 

And,  pari  ratione,  it  is  not  actionable  to  call  a  justice  a  "logger- 
headed,  a  slouch-headed,  bursen-bellied  hound :"  Rex  vs.  Farre, 
I  Keble,  629. 

if).  William  Rufus  and  Wat  Tyrrell  having  been  dead  for  sev- 
eral centuries,  a  slander  of  either  would  afford  no  cause  of 
action  to  any  one  now  living.  And,  though  both  are  of  more  or  less 
unsavory   memory,   as   perhaps   is  judicially  known,   a  comparison 
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of  the  two  or  the  likening  of  one  to  the  other  imports  no  scandal 
of  anybody  else. 

Plaintiff,  therefore,  is  obliged,  by  sufficient  averment,  to  show  that 
the  defamation  carried  by  defendant's  words  applied  to  himself. 
In  order  to  establish  his  identity  as  the  subject  of  the  slanderous 
communication,  he  avers  that  he  was  known  by  the  name  of  William 
Rufus.  At  a  later  point,  in  the  colloquium,  infra,  and  again  by 
innuendo,  he  affirmatively  states  that  the  words  were  applied  to 
himself. 

So  where  the  words  were,  "The  man  at  the  sign  of  the  Bible  is 
no  slouch  at  swearing  to  an  old  story,"  the  plaintiff  averred  that  he 
kept  a  bookshop  and  had  for  a  sign  a  book  lettered  "Bible :"  Steele 
vs,  Southwick,  9  Johns.,  214;  and  see  J' Anson  vs.  Stuart,  i  Term 
Rep.,  748;  2  Sm.  L.  C,  986;  Croswell  vs.  Weed,  25  Wendell,  621; 
Gidney  vs.  Blake,  11  Johns.,  54. 

(g).  The  words  complained  of  are,  of  themselves,  only  non- 
sense, meaning  nothing  at  all.  Even  with  plaintiff's  averment  that 
by  William  Rufus  was  meant  himself,  there  is  no  scandalous 
imputation,  ^ince  neither  the  court  nor  a  jury  can  be  presumed 
to  know  who  is  Wat  Tyrrell  or  what  is  that  person's  character. 
Plaintiff,  therefore,  proceeds  to  show  that  Tyrrell  is  of  bad  repute, 
and  thus  to  develop  the  latent  defamatory  quality  in  the  com- 
parison of  himself  to  Tyrrell.  This  is  in  accordance  with  the  prin- 
ciple that  all  facts  must  appear  which  are  requisite  to  constitute  a 
complete  cause  of  action;  and  the  corollary  therefrom,  applicable 
to  cases  for  defamation,  that,  where  the  words  complained  of 
derive  their  slanderous  import  from  extrinsic  facts,  the  declaration 
must  aver  those  facts;  and  it  must  do  this  in  such  wise  and  to 
such  extent  as  to  show  that  the  words,  taken  in  connection  with 
those  facts  and  understood  with  reference  to  them,  acquire  a 
defamatory  sense  which  the  same  words,  taken  independently,  would 
not  bear :  Note  d,  supra. 

Thus,  to  say  of  the  plaintiff,  "He  was  concerned  in  the  affair," 
of  itself  conveys  no  meaning  at  all;  and  it  would  not  be  slan- 
derous unless  the  affair  alluded  to  should  appear  to  have  been  of 
a  criminal  character  or  otherwise  discreditable  in  such  a  way  as 
to  make  the  imputation  actionable.  In  such  case,  .it  is  necessary, 
by  prefatory  averment,  to  show  what  was  the  affair  which  the 
speaker  had  in  mind,  and  so  to  demonstrate  on  the  face  of  the 
declaration  that  an  imputation  of  concern  in  such  an  affair  is 
defamatory:  i  Starkie  on  Slander,  391. 

So,  where  by  existing  law  it  was  felony  to  bum  a  barn  contain- 
ing com,  but  not  criminal  to  bum  an  empty  bam,  it  was  held  not 
actionable  to  say  of  the  plaintiff,  "He  has  burnt  my  barn,"  since 
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the  words  themselves  imported  no  charge  of  crime.  In  such  a 
case,  it  was  necessary  to  aver  that  defendant's  bam  was  full  of 
com,  whereupon  it  would  appear,  when  aided  by  proper  innuendo, 
that  the  defendant's  words  were  used  in  reference  to  that  bam 
in  that  condition,  and  so  actionable:  Barham's  Case,  4  Coke,  20; 
note  b,  infra. 

So,  here,  the  character  of  Wat  Tyrrell  must  be  stated  upon  the 
record  in  order  to  show  that  the  likening  of  the  plaintiff  to  him  was 
an  imputation  to  the  plaintiff  of  the  discreditable  qualities  associated 
with  Tyrrell's  name.  Had  Tyrrell  been  an  historical  person  of 
such  fame,  or  ill  fame,  that  his  characteristics  were  generally  known, 
such  an  averment  would  have  been  unnecessary,  because,  in  that 
case,  the  court  could  take  judicial  notice  of  the  significance  attach- 
ing to  his  name;  as  if  the  plaintiff  had  been  called  a  Judas  Iscariot 
or  a  Benedict  Arnold.  And  courts  have  judicial  cognizance  of  some 
very  generally  known  characters  and  incidents  in  fiction;  as  where 
the  plaintiff  was  called  "a  Man  Friday :"  Forbes  vs.  King,  2  L.  J.  Ex.. 
109;  or  was  said  to. have  manifested  the  qualities  of  the  frozen 
snake:    Hoare  vs.  Silverlock,  12  Q.  B.,  624. 

But  where  the  person  or  character  is  not  so  well  known  that 
every  one  of  ordinary  intelligence  must  recognize  the  qualities  or 
conduct  suggested  by  mention  of  the  name,  it  is  necessary,  and  in 
nearly  all  cases  it  is  safer,  to  make  an  averment  stating  who  and 
what  the  name  signifies;  as  where  a  man  is  referred  to  as  a 
Jonathan  Wild  or  Dick  Turpin,  or  an  Autolycus;  an  attorney  as 
an  Oily  Gammon  or  a  Serjeant  Buzfuz;  a  clergyman  as  a  Chad 
band;  or  a  woman  as  a  Messalina  or  a  Manon  Lescaut;  or  a  mag- 
istrate as  a  Dogberry. 

Woodgate  vs.  Ridout,  4  Foster  &  F.,  202,  was  an  action  upon 
a  newspaper  account  of  certain  proceedings  in  chancery,  in  which 
account  the  conduct  of  the  plaintiff,  who  was  a  solicitor,  was  com- 
pared to  that  of  Quirk,  Gammon  and  Snap,  and  the  whole  litiga- 
tion was  characterized  as  "a  mere  plagiary  upon  Ten  Thousand 
a  Year."  The  declaration  showed  by  introductory  averment  that, 
"before  the  committing  by  the  defendants  of  the  grievances  com- 
plained of,  a  certain  book  had  been  published  wherein  were  described 
divers  disreputable,  fraudulent  and  scandalous  proceedings  of  a 
certain  fictitious  firm  of  attorneys,  represented  as  practicing  under 
the  style  of  Messrs.  Quirk,  Gammon  and  Snap,  and  who  were 
therein  further  represented  as  being  unfit  to  exercise  the  calling 
and  profession  as  attorneys."  After  setting  out  the  libel,  the  dec 
laration  averred  that  "the  meaning  and  effect  was  to  impute  to 
the  plaintiff  that  he  was  a  scoundrel,  and  was  guilty  of  fraudulent 
procedings  and  practices  in  his  profession  as  an  attorney  and  was 
unfit  to  be  in  his  profession," 
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At  the  trial  of  the  case,  a  copy  of  Ten  Thousand  a  Year  was 
put  in  evidence  as  proof  of  the  innuendo,  and  was  taken  as  read. 
See  the  comments  of  the  court  in  charging  the  jury,  at  p.  218. 

This  declaration,  theiefore,  avers  the  character  of  Wat  Tyrrell 
as  a  fact  extrinsic  to  the  words  complained  of  and  requisite  in  order 
to  enable  the  defamatory  quality  of  the  words  to  be  perceived. 

(h).  It  is  necessary  that  the  malice  of  the  defendant  should  in 
some  way  appear,  and  it  is  customary  to  allege  that  fact  with  some 
degree  of  elaboration,  as  is  done  here.  It  is,  however,  sufficient  to 
say  that  the  words  were  spoken  maliciously;  and  in  some  cases 
it  has  been  held  that  malice  is  sufficiently  implied  in  an  averment 
that  the  words  were  spoken  falsely  or  wrongfully:  Odgers  on 
Libel  and  Slander,  619;  Newell,  612;  Starkie  on  Slander,  433; 
Hanning  vs.  Bassett,  12  Bush.   (Ky.),  361. 

Actual  malice  is  not  necessary  to  be  proved,  any  false  and  slan- 
derous publication  sufficiently  implying  malice,  except  in  cases 
prima  facie  privileged^  wherein  actual  ill  will  must  be  shown: 
Newell,  323,  324. 

(f).  The  colloquium  is  an  averment  that  the  words  were  spoken 
of,  and  applied  to,  the  plaintiff.  Where  the  actionable  character  of 
the  words  depends  upon  their  application  to  the  plaintiffs  occupation, 
it  must  be  averred  that  they  were  spoken  of  that  occupation.  It 
is  usual,  because  in  accordance  with  the  facts,  to  state  that  the 
words  were  spoken  in  a  discourse  or  conversation,  whence  the  term 
colloquium  to  designate  this  part  of  the  declaration;  and  it  was 
formerly  doubted  whether  the  words  could  be  sufficiently  charged 
without  an  express  allegation  of  a  discourse.  But  in  Smith  vs. 
Ward,  Croke  Jac,  674,  it  was  held  sufficient  to  allege  simply  that 
the  words  were  spoken  of  the  plaintiff,  there  being  there  a  motion 
in  arrest  of  judgment,  **for  he  doth  not  show  any  precedent  com- 
munication of  the  plaintiff." 

Unless  the  words,  on  their  face,  clearly  designate  the  plaintiff 
as  the  subject  of  the  statement,  there  must  be  an  express  averment 
that  the  words  were  spoken  of  and  concerning  him.  And  where  his 
occupation  is  material  to  constitute  the  words  a  slander,  it  must 
be  averred  that  they  had  relation  to  that  occupation;  and  the  want 
of  a  proper  colloquium  cannot  be  supplied  by  innuendoes  which 
otherwise  would  be  sufficient :  Gilbert  vs.  Field,  3  Caine's  Cases,  329 ; 
Lindsey  vs.  Smith,  7  Johnson,  359;  Savage  vs.  Robery,  2  Salkeld,694. 

Likewise,  if  the  w6rds  are  not  defamatory  except  in  reference  to 
some  antecedent  facts,  the  colloquium  must  aver  that  the  words  were 
spoken  of  and  concerning  such  facts.  As,  where  the  charge  was 
that  the  plaintiff  was  forsworn,  the  declaration  showed  that  the 
plaintiff  had  previously  fried  a  certain  sworn  answer  in  equity;  the 
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colloquium  alleged  that  the  defendant  had  spoken  the  words  of  and 
concerning  the  plaintiff,  but  failed  to  allege  that  the  words  were 
spoken  of  and  concerning  the  oath  aforesaid;  and  it  was  held  that 
an  innuendo,  that  defendant  meant  the  oath  aforesaid,  would  not  take 
the  place  of  an  averment  to  that  effect  in  the  colloquium:  Hawkes 
vs.  Hawkey,  8  East,  427.  And  see  Ludwell  vs.  Hale,  i  Strange,  696; 
Davis  vs.  Miller,  2  Strange,  1169;  Holt  vs.  Scholefield,  6  Term 
Rep.,  691;  note  k,  infra. 

Nor  will  a  sufficient  colloquium  take  the  place  of  the  requisite 
antecedent  averments  in  a  case  wherein  it  is  necessary  to  show 
by  extrinsic  facts  that  the  words  signified  something  concerning 
the  plaintiff.  As  where,  as  in  this  case,  the  subject  of  the  calumny 
is  not  named  but  indicated  in  language  which  can  be  understood 
of  him  only  when  other  facts  are  known.  In  such  circumstances 
it  is  necessary  to  put  upon  the  record  the  facts  which  will  show 
that  the  slander  related  to  the  plaintiff;  and,  without  previous 
averments  of  such  facts,  a  colloquium  that  the  words  were  spoken 
of  and  concerning  the  plaintiff  will  not  sufficiently  clarify  the  words. 
Thus,  where  the  words  were,  "My  landlord  is  a  thief,*'  the  land- 
lord sued,  alleging  in  the  colloquium  that  the  words  were  spoken 
of  and  concerning  the  plaintiff,  but  neglected  to  aver  that  he  was 
ihe  defendant's  landlord;  and  judgment  was  arrested  for  the  insuffi- 
ciency of  the  declaration  in  this  regard,  although  there  was  also 
an  innuendo  averring  the  application  of  the  words  to  the  plaintiff: 
Spencer  \s.  Mcdburne,  Croke's  Carolus,  410.  But  Mr.  Starkie 
observes  of  this  and  some  similar  rulings:  "After  so  many  of 
the  technical  niceties,  with  which  actions  of  this  description  were 
formerly  encumbered,  have  been  defeated,  it  may  well  be  doubted 
whether  much  attention  would  be  paid  to  these  cases:"  i  Starkie 
on  Slander,  387. 

At  the  same  time,  it  is  better  to  err  on  the  side  of  pleonasm 
than  of  exiguity,  and  the  form  of  colloquium  here  used,  and  the 
precedent  averments,  if  not  necessary,  are  at  least  safer,  and  cer- 
tainly can  do  no  harm. 

(;').  It  is  not  necessary  to  name  the  persons;  and  it  is  better 
to  omit  their  names,  since,  if  plaintiff  should  fail  in  proving  the 
words  spoken  to  the  persons  named,  some  courts  might  hold  him 
precluded  to  show  that  the  publication  was  to  other  persons.  This 
ruling  might  be  made  upon  a  doubtful  application  of  the  doctrine 
of  variances :  Note  u  to  Case  XIV,  supra.  It  might  also  be  justified, 
in  the  minds  of  some  judges,  by  the  principle,  that  matter  which  is 
described  with  unnecessary  particularity  must  be  proved  as  described. 
Although  the  naming  of  the  persons  in  this  instance  could  hardly 
bt  held  to  be  descriptive,  it  is  well  to  bear  in  mind  that  there  is  a 
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rule  of  the  character  stated  and  that  the  ^extent  of  its  application 
may  sometimes  depend  upon  the  mental  idiosyncrasy  of  somejudg^e: 
See  for  application  thereof  in  criminal  cases,  i  Bishop  Crim.  Pro- 
cedure, sec.  486  et  seq. 

It  must,  of  course,  appear  that  the  words  were  spoken  in  the 
presence  and  hearing  of  persons  other  than  the  defendant,  since 
otherwise  there  would  be  no  publication. 

(k).  *'An  innuendo  may  be  defined  to  be  an  averment  which 
explains  the  meaning  of  the  defendant's  publication  by  reference 
to  facts  previously  ascertained  by  averment  or  otherwise.  An 
innuendo  is  frequently  necessary,  where  the  language  of  the  defend- 
ant is  apparently  innocent  and  inoffensive,  but  where,  nevertheless, 
by  virtue  of  its  connection  with  known  collateral  circumstances,  it 
conveys  a  latent  and  injurious  imputation.  Where,  from  the  ambi- 
guity of  the  defendant's  expression,  it  is  doubtful  who  was  meant, 
it  is  the  proper  office  of  the  innuendo  to  render  the  allusion  clear 
by  specifically  pointing  out  the  meaning:"  i  Starkie  on  Slander, 418; 
Ship  man,  205. 

Although  it  has  been  averred  that  plaintiff  is  called  by  the  name 
o^  William  Rufus,  non  constat  from  that  averment  that  he  is  the 
only  person  called  by  that  name.  It  is,  therefore,  necessary  to 
allege  positively  that,  in  this  instance  the  name  as  used  by  defend- 
ant meant  plaintiff  and  none  other.  So  it  is  necessary  by  innuendo 
to  aver  that  the  Wat  Tyrrell  intended  by  defendant's  use  of  that 
name  was  the  same  Wat  Tyrrell  heretofore  named  and  characterized. 
In  like  manner,  while  it  may  not  be  actually  necessary,  it  is  desir- 
able to  aver  by  another  innuendo  the  full  and  exact  effect  of  thus 
joining  the  two  names,  setting  out  that  defendant's  meaning  was 
to  put  plaintiff  on  the  same  level  with  Tyrrell  in  respect  of  the 
moral  and  professional  qualities  connotated  by  Tyrrell's  name. 

All  this,  it  will  be  observed,  presupposes  that  the  court,  or  other 
person  reading  this  narrative,  is  in  possession  of  all  the  facts  requi- 
site to  a  complete  and  precise  understanding  of  the  names  and  of 
the  import  carried  by  the  mention  of  those  names.  All  that  the 
innuendoes  do  is  to  fix  the  application  and  ascertain  the  signifi- 
cance of  the  names  by  reference  to  matters  established  by  the 
precedent  averments.  And  this  is  the  extent  to  which  an  innuendo 
can  go,  namely  to  explain  and  apply  the  words  by  reference  to  facts 
antecedently  stated  and  in  the  light  of  those  facts. 

The  only  ofRce  of  the  innuendo  is  to  explain  the  defendant's 
allusion  by  pointing  at  something  previously  shown;  or,  in  a  more 
nearly  literal  sense,  by  nodding  at  the  previous  matter.  (Latin, 
innuo=:to  nod,  or  make  signs  with  the  head,  toward  something.) 
The  innuendo  can  never  introduce  new  matter,  since  otherwise  there 
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would  be  no  sufficient  and  distinct  averment  of  the  facts  nodded  at, 
but  a  mere  assumption  that  they  exist  because  they  are  thus  indi- 
cated. For  example,  suppose  the  defendant  has  said  that  the  plain- 
tiff is  forsworn,  and  the  plaintiff  declares  on  those  words,  showing 
nothing  upon  which  perjury  could  possibly  be  predicated,  but  sug- 
gesting by  innuendo,  "the  defendant  thereby  meaning  that  the 
plaintiff  had  committed  perjury,"  or,  "thereby  meaning  that  the 
plaintiff  was  forsworn  in  a  court  of  record.*'  In  such  a  case,  the 
innuendo  would  allege  a  mere  conclusion  of  law  without  showing 
any  facts  from  which  such  conclusion  could  flow,  or  by  which  its 
correctness  could  be  tested;  and  the  question,  as  to  the  propriety 
and  sufficiency  of  the  innuendo  could  not  be  determined  upon  the 
record.  Nor,  in  such  a  case,  would  the  declaration  set  out  all  the 
facts  requisite  to  a  complete  cause  of  action;  since  it  would  have 
to  be  assumed  or  conjectured  that  something  existed  or  had 
occurred  which  would  warrant  the  inference  that  the  defendant's 
words  referred  to  false  swearing  in  a  court  of  justice:  i  Starkie 
on  Slander,  421. 

An  innuendo,  therefore,  while  it  may  explain  and  fix  the  meaning 
of  the  words  by  reference  to  facts  before  stated,  cannot  supply  the 
place  of  proper  averments  of  all  facts  necessary  to  demonstrate  the 
defamatory  effect  of  the  words  complained  of. 

This  distinction  between  an  innuendo  and  an  introductory  aver- 
ment is  thus  explained,  and  the  limitations  of  the  former  thus  illus- 
trated, by  Lord  Chief  Justice  De  Grey,  in  his  celebrated  judgment 
upon  Rex  vs.  Home,  in  error: 

"In  the  case  of  a  libel  which  does  not  in  itself  contain  the  crime, 
without  some  extrinsic  aid,  it  is  necessary  that  it  should  be  put  upon 
the  record,  by  way  of  introduction  if  it  is  new  matter,  or  by  way  of 
innuendo  if  it  is  only  matter  of  explanation.  For  an  innuendo  means 
nothing  more  than  the  words,  id  est,  scilicet,  or  "meaning,"  or 
"aforesaid,"  as  explanatory  of  a  subject-matter  sufficiently  expressed 
before;  as,  such  a  one,  meaning  the  defendant;  or  such  a  subject, 
meaning  the  subject  in  question. 

"But  as  an  innuendo  is  only  used  as  a  word  of  explanation,  it 
cannot  extend  the  sense  of  the  expressions  in  the  libel  beyond  their 
own  meaning,  unless  something  is  put  upon  the  record  for  it  to 
explain. 

"As  in  an  action  upon  the  case  against  a  man  for  saying  of 
another,  'He  has  burnt  my  barn,'  the  plaintiff  cannot  there,  by  way 
of  innuendo,  say,  meaning  *his  barn  full  of  com,*  because  that  is 
not  an  explanation  of  what  was  said  before,  but  an  addition  to  it. 
But,  if  in  the  introduction  it  had  been  averred  that  the  defendant 
had  a  barn  full  of  corn,  and  that  in  a  discourse  about  the  bam,  the 
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defendant  had  spoken  the  words  charged  in  the  libel  of  the  plaintiff, 
an  innuendo  of  its  being  the  bam  full  of  com  would  have  been 
good.  For,  by  coupling  the  innuendo  in  the  libel  with  the  intro- 
ductory averment,  'his  barn  full  of  com,'  it  would  have  made  it 
complete:"  Rex  vs.  Home,  Cowper,  684;  see  note  g,  supra;  Bar- 
ham's  Case,  4  Coke,  20. 

So,  the  want  of  a  sufficient  colloquium  cannot  be  supplied  by  an 
innuendo,  as  is  shown  in  note  i,  supra. 

In  Van  Vechten  vs.  Hopkins,  5  Johnson,  211,  220,  in  New  York, 
1809,  these  elements  of  the  declaration  are  thus  defined: 

"The  use  in  pleading  of  an  averment  is  to  ascertain  that  to  the 
court  which  is  generally  or  doubtfully  expressed;  so  that  the  court 
may  not  be  perplexed  of  whom,  or  of  what,  it  ought  to  be  under- 
stood; and  to  add  matter  to  the  plea  to  make  doubtful  things  clear. 

"A  colloquium  serves  to  show  that  the  words  were  spoken  in  ref- 
erence to  the  matter  of  the  averment. 

"An  innuendo  is  explanatory  of  the  subject  matter  sufficicntfy 
expressed  before;  and  it  is  explanatory  of  such  matter  only;  for 
it  cannot  extend  the  sense  of  the  words  beyond  their  own  meaning, 
unless  something  is  put  upon  the  record  for  it  to  explain;"  and 
see  Hays  vs.  Mitchell,  quoted  in  the  next  note  following. 

(/).  The  innuendo  may  serve  to  ascertain  the  meaning  of  the 
words,  but  it  cannot  enlarge  that  meaning.  It  can  be  used  to 
aver  that  the  words,  either  by  their  intrinsic  force  or  in  virtue  of 
their  use  in  particular  circumstances  previously  stated,  bear  one  of 
two  or  more  possible  senses,  but  not  to  aver  that  they  were  used  in  a 
larger  sense,  or  in  a  sense  different  from  that  warranted  by  their 
ordinary  significance  or  the  significance  derived  from  the  facts 
already  shown. 

English  words  will  be  understood  in  their  generally  accepted 
sense.  If  capable  of  diverse  meanings,  the  innuendo  may  avail 
to  fix  the  particular  sense  which  the  plaintiff  affixes  to  them,  or 
to  resolve  an  ambiguity.  ,  But  the  innuendo  cannot,  of  itself,  sug- 
gest for  the  words  a  meaning  which  they  do  not  naturally  and  on 
their  face  import;  as  to  allege  that  the  defendant,  in  calling  the 
plaintiff  a  soldier,  implied  that  the  latter  was  a  bankrupt,  there 
being,  on  the  face  of  the  expression,  no  warrant  for  such  a  perver- 
sion of  its  ordinary  sense. 

In  a  case  where  such  a  perversion,  or  an  inversion,  of  the  usual 
meaning  of  language,  has  actually  been  practiced,  or  in  which  the 
words  have  been  employed  in  some  sense  which  depends  for  lis 
effect  upon  particular  circumstances,  the  declaration  must  embody 
averments  of  such  circumstances,  so  framed  as  to  show  how  and 
why  the  words  are  to  be  taken  in  the  extraordinary  significatioii 
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imputed  to  them.  Thus,  where  it  was  made  to  appear  that  it  was  a 
common  practice  for  insolvent  tradesmen  to  sham  enlisting  as  a 
means  to  avoid  arrest  by  their  creditors,  it  was  sufficiently  shown 
that  it  was  slanderous  to  say  to  a  tradesman,  "You  are  a  soldier; 
I  saw  you  in  your  red  coat  doing  duty,"  the  innuendo  being  that 
the  words  imputed  insolvency,  and  such  meaning  being  borne  out 
by  the  facts:  Ame  vs.  Johnson,  lo  Modem,  iii.  So,  if  the  words, 
being  on  their  face  commendatory,  were  in  fact  intended  in  the 
opposite  sense,  it  must  be  averred  that  they  were  used  ironically. 

In  like  manner,  where  the  words  derive  their  defamatory  effect 
from  attendant  circumstances,  as  from  the  defendant's  individual 
habit  of  so  using  them,  the  facts  which  give  the  expression  an 
adventitious  quality  must  be  stated. 

Where  the  defendants,  officers  of  the  "Society  for  the  Protection 
of  Trade  Against  Swindlers  and  Sharpers,"  published  that  the 
plaintiff  was  reported  to  the  society  as  improper  to  be  proposed 
as  a  member  thereof,  innuendo,  meaning  that  he  was  a  swindler  and 
a  sharper,  after  verdict  for  the  plaintiff,  judgment  was  arrested; 
and  the  court  said : 

"The  words  do  not  naturally  import  that  the  plaintiff  is  a 
swindler;  and  we  want  an  allegation  of  fact  to  prove  that  they 
were  used  in  that  sense.  A  man  might  be  improper  to  be  a  member 
of  that  society  if  he  were  old  and  infirm,  or  had  not  a  sufficient 
knowledge  of  the  resorts  of  swindlers.  If  the  declaration  had 
gone  on  to  aver  that  it  was  the  custom  of  the  society  to  designate 
swindlers  by  the  term  improper  persons,  the  innuendo  might  have 
been  sufficient.  But  an  innuendo  cannot  add  a  fact  or  enlarge  the 
natural  meaning  of  words :"  Goldstein  vs.  Foss,  4  Bingham,  489. 

Where  the  words  are  mere  slang,  or  in  use  only  in  certain  locali- 
ties or  among  certain  classes  of  persons,  it  is  sometimes,  and  by 
some  courts  always,  held  necessary  to  define  their  meaning  by 
express  averment,  and  the  innuendo  will  not  be  allowed  to  affix  the 
meaning  alleged  without  such  express  averment  as  to  the  accepted 
sense  of  the  words  among  those  who  use  them.  Where  the  dec- 
laration was  on  the  words,  "You  hooked  my  geese,"  with  an 
innuendo  that  the  word  "hooked"  meant  "stole,"  there  having  been 
no  averment  of  any  popular  or  other  use  of  the  word  in  that  sense, 
the  charge  was  held  insufficiently  laid,  the  court  saying: 

"Something  more  than  an  innuendo  was  necessary  for  that 
purpose.  An  innuendo  cannot  aver  a  fact  or  change  the  natural 
meaning  of  language.  There  should  have  been  a  prefatory  allega- 
tion of  some  extrinsic  matter,  or  an  explanation  of  the  particular 
and  criminal  meaning  of  the  words.  This  introductory  matter  hav- 
ing been  stated,  the  colloquium  should  have  connected  with  it  the 
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speaking  of  the  words  complained  of,  leaving  to  the  innuendo  its 
proper  office  of  giving  to  those  words  that  construction  which  they 
bore  in  reference  to  the  extrinsic  fact,  or  explanation  of  their  par- 
ticular meaning:"  Hays  vs,  Mitchell,  7  Blackford,  117. 

To  like  effect  are,  Rodebaugh  vs.  Hollingsworth,  6  Indiana,  339: 
Miles  vs.  Van  Horn,  17  Indiana,  245.  But  contra  on  the  same  word 
is  £lam  vs.  Badger,  23  Illinois,  498. 

In  other  cases  it  appears  that  slang  words  have  been  held  suffi- 
ciently defined  by  the  innuendo  without  any  previous  and  express 
averment  as  to  their  significance,  and  this  is  so  laid  down:  Newell 
on  L.  &  S.,  768;  Odgers  on  L.  &  S.,  565  (though  it  should  be 
observed  that  Mr.  Odgers  writes  of  the  law  in  England  after  the 
Common  Law  Procedure  Act  of  1852,  which  greatly  altered  the 
law  of  pleading,  and  Mr.  Newell  merely  copies  the  text  of  Odgers). 
Thus,  while  the  word  "bunler,"  of  itself,  conveys  to  the  judicial 
mind  no  meaning  at  all,  it  would  be  sufficient  to  define  by  innuendo 
the  sense  attached  to  it:  Rawlings  vs.  Norbury,  i  F.  &  F.,  341; 
so  of  "welcher :"  Blackman  vs.  Bryant,  27  L.  T.,  491 ;  and  **lame 
duck,"  as  applied  to  a  stockbroker,  is  sufficiently  explained  by  an 
innuendo:  Morris  vs.  Langdale,  2  Bos.  &  P.,  284;  and  it  is  said 
in  Pennsylvania  that  the  meaning  of  slang  phrases  and  metaphors 
may  be  effectually  averred  by  innuendo  without  other  averment, 
and  it  is  for  the  jury  to  determine  whether  such  expressions  were 
actually  used  in  the  sense  alleged:  Vanderlip  vs.  Roe,  23  Pa.  St.,* 82. 

In  Omwood  vs.  Barker,  4  Bingham,  261,  the  declaration  alleged 
that  the  defendant  had  said  of  the  plaintiff  to  one  of  the  plaintiff's 
creditors,  "'Ware  hawk,  you  must  take  care  of  yourself  there; 
mind  what  you  are  at: out,'  meaning  that  plaintiff  was  in  indigent 
circumstances,  and  incapable  of  paying  his  just  debts,"  and  this 
was  held  sufficient. 

"To  say  of  a  Lawyer,  He  is  a  Daffadowndilly,  hath  been  adjudged 
actionable;  and  to  say  of  a  Merchant,  He  hath  eaten  a  Spider,  Mr. 
Justice  Wild  said  waS  actionable:  But  all  these  must  be  with 
Averments  what  the  meaning  is:"  Annison,  Attorney,  vs.  Blofield 
(1670),  Carter's  Rep.,  214.  Whether  the  meaning  must  be  expressly 
averred  as  resulting  from  some  particular  use  of  the  expressions  or 
from  other  facts,  or  whether  an  innuendo  will  answer,  does  not 
appear  from  this  case.  But,  from  what  has  been  said,  it  seems 
safer  to  employ  an  express  averment  in  any  jurisdiction  where  the 
mere  innuendo  has  not  been  pronounced  adequate  to  define  the 
meaning  of  slang  or  other  unrecognized  expressions. 

(m).  Whether  or  not  the  words  used  by  defendant  actually  bore 
the  meaning  imputed  to  them  by  this  innuendo,  will  be  a  ques- 
tion of  fact  for  the  jury  to  decide,  assuming  that  the  significance 
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attached  by  the  innuendo  is  sufficiently  borne  out  by  the  antecedent 
averments  of  fact. 

Defendant,  in  his  pleas  subsequent  to  the  first,  distinguishes 
between  the  two  kinds  of  delinquencies,  moral  and  professional, 
alleged  in  this  innuendo  to  have  been  imputed  by  the  words;  and 
those  pleas  traverse  the  suggestion  that  the  words  signify  any  moral 
defects,  and  confess  and  justify  the.  words  as  importing  merely 
the  professional  deficiency  of  plaintiff. 

(n).  General  damages  are  those  which  the  law  presumes  to  be 
the  natural  or  probable  consequences  of  the  defamatory  words.  That 
any  words  which  are  actionable  produce  damage  is  an  inference 
of  law;  and,  such  damages  may  be  recovered  although  there  is  no 
proof  at  all  that  any  actual  pecuniary  loss,  or  any  other  detriment, 
has  resulted  to  the  plaintiff.  General  damages  are  recoverable  upon 
all  libels;  but  in  slander,  unless  the  words  are  actionable  in  them- 
selves, it  is  necessary  to  show  special,  that  is  actual,  damage.  But 
in  any  case  special  damage  may  be  alleged,  and  where  general 
damages  are  allowed,  special  damages  may  be  had  in  addition 
if  it  be  proved  that  actual  loss  has  resulted  from  the  defamation. 
Thus,  to  say  of  a  lawyer  that  he  is  dishonest  will  entitle  him 
to  general  damages,  although  it  may  appear  that  nobody  has  credited 
the  slander  and  the  plaintiff  has  not  in  fact  been  injured  at  all. 
If  he  can  show  actual  loss  of  clients  resulting  from  the  slander,  addi- 
tional damages  on  that  account  may  be  alleged  and  recovered: 
Times  Co.  vs,  Downey,  26  App.  D.  C,  258;  Steamboat  Co.  vs. 
Davis,  12  App.  D.  C,  306. 

(o).  If  the  words  are  held  to  be  actionable  per  se,  as  aflfecting 
plaintiff  in  his  occupation,  he  will  recover  general  damages  pre^ 
viously  alleged,  and  also  these  special  damages  if  proved.  If  it 
should  be  held  that  the  words  do  not  touch  him  in  his  profession, 
he  may  still  claim  such  special  damages  as  will  compensate  for  his 
actual  losses  alleged  and  proved  to  be  the  result  of  the  defamation. 

For  words  not  in  themselves  actionable  special  damages  may  be 
claimed  on  account  of  any  actual  loss  or  detriment  of  a  pecuniary 
character,  but  not  for  mere  injury  to  the  sensibilities  or  for  mental 
annoyance.  Thus,  to  a  woman  whose  chastity  has  been  impeached, 
where  such  slander  is  not  actionable  per  se,  substantial  compensation 
may  be  allowed  for  the  loss  of  a  particular  marriage,  and  even  for 
the  refusal  of  gratuitous  hospitality  previously  accorded  her  by 
her  relatives;  provided  such  facts  be  specifically  alleged  and  suffi- 
ciently proved :  Herrick  vs.  Lapham,  10  Johns.,  281 ;  Olmstead  vs. 
Miller,  i  Wend.,  506;  Williams  vs.  Hill,  19  Wend.,  305;  Beach  vs. 
Ranney,  2  Hill,  309.  But  such  damages  arc  not  allowed  either  to 
women  or  to  men  for  mental  or  physical  depression,  or  domestic  dis- 
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cord,  or  other  detriment  of  a  sentimental  nature,  resulting  from 
slanders  not  per  se  actionable:  Beach  vs.  Ranney,  2  Hill,  309;  Wil- 
son vs.  Goit,  17  N.  Y.,  445;  Terwilliger  vs.  Wands,  17  N.  Y.,  54; 
Barmund's  Case,  Croke's  Jac,  473;  Lynch  vs.  Knight,  9  H.  L.  C, 
577;  AUsop  vs.  Alslop,  5  H.  &  N.,  534;  Pollard  vs.  Lyon,  91  U.  S., 
225. 

Pleas. 

1.  General  Issue  to  the  Whole. 

Caption. — Vt  supra. 

Appearance.  —  Now  comes  Thomas  Green,  the 
defendant  in  the  above-entitled  cause,  by  his  attorney, 
Francis  Brown,  and  for  a  plea  to  the  declaration 
herein  by  the  plaintiff  filed,  the  said  defendant 
says  (p). 

Not  Guilty. — That  he  is  not  guilty  of  the  supposed 
grievances  which  are  in  the  said  declaration  laid  to 
his  charge, 

Modo  et  Forma. — in  manner  and  form  as  the  said 
plaintiff  hath  in  the  said  declaration  complained  {q)j 

Ad  Patriam. — And  of  this  the  said  defendant  puts 
himself  upon  the  country  (r). 

(p).  By  the  first  of  these  pleas,  defendant  denies  the  charge  as 
a  whole.  In  the  succeeding  pleas,  he  discriminates  between  the  two 
elements  of  the  imputation  alleged  to  be  imported  by  the  words, 
denying  the  effect  of  the  words  as  importing  any  moral  delinquency, 
and  justifying,  on  the  two  grounds  of  privilege  and  of  truth,  the 
imputation  of  professional  deficiency. 

These  defenses  are,  of  course,  inconsistent,  since  the  first  plea, 
the  general  issue,  denies  everything,  while  the  later  pleas  confess 
and  avqid  the  speaking  of  the  words  and  a  part  of  the  injurious 
imputation  which  plaintiff  finds  in  those  words.  The  inconsistency 
is  not  a  ground  of  objection  to  the  combination  of  the  defenses; 
nor  can  the  confessions  made  in  the  pleas  of  justification  prejudice 
the  defendant  in  respect  of  the  evidence  necessary  upon  the  general 
issue,  as  is  shown  is  note  p  to  Case  XIV,  supra.  But  for  a  peculiar, 
rule  in  Massachusetts  in  actions  of  this  kind,  see  note  q,  infra. 

(q).  The  general  issue  is  a  denial  of  the  declaration  as  a  whole 
and  puts  upon  the  plaintiff  the  burden  of  proving  all  the  material 
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facts  stated  therein.  In  the  presence  of  this  plea,  the  plaintiff  must 
establish,  not  only  the  speaking  of  the  words,  but  the  truth  of  all 
his  averments,  the  application  of  the  words  as  alleged  in  the 
colloquium,  and  the  meaning  of  the  words  as  declared  in  the 
innuendoes.  If  he  should  fail  in  respect  of  any  of  these  matters, 
the  defendant  will  be  entitled  to  a  verdict  without  regard  to  the 
truth  or  falsity  of  the  pleas  of  justification.  It  is,  therefore,  usual 
in  such  cases  to  plead  the  general  issue,  under  which  advantage 
may  be  taken  of  the  possible  insufficiency  of  the  plaintiff's  proof  in 
respect  of  any  material  fact;  and,  if  the  plaintiff  proves  his  case, 
then  to  fall  back  upon  the  matter  of  justification. 

Jn  Massachusetts,  in  virtue  of  a  rule  limited  to  cases  of  defama- 
tion, a  plea  of  justification  admits  the  publication  of  the  words, 
even  though  the  general  issue  be  pleaded:  Jackson  vs.  Stetson,  15 
Mass.,  48;  though  in  other  actions,  the  general  principle,  above 
stated,  obtains:  Alderman  vs.  French,  i  Pickering,  i;  Cowen  and 
Hill,  Notes  to  Phillips  on  Evidence,  vol.  3,  p.  447. 

(r).  Under  the  general  issue,  the  defendant  may  insist  that  the 
plaintiff's  proof  does  not  suffice  to  establish  all  or  any  of  the  mate- 
rial elements  of  his  case,  and  may  disprove  any  fact  or  facts  which 
are  essential  for  the  plaintiff  to  establish.  Thus,  he  may  contend 
that  the  plaintiff's  proof  fails  to  show,  or  his  own  proof  negatives, 
the  speaking  of  the  words,  their  application  to  the  plaintiff  or  to  the 
plaintiff's  occupation  or  other  special  character  in  virtue  of  which  the 
words  become  actionable,  or  the  meaning  of  the  words  attributed 
to  them  by  the  innuendoes. 

Privilege,  that  is,  the  fact  that  the  words  were  spoken  in  cir- 
cumstances which  entitled  the  defendant  to  speak  without  hazard 
of  litigation,  may  also  be  shown  under  the  general  issue;  and  it 
is  usual  so  to  show  this  defense,  instead  of  pleading  it  specially  as 
ii  done  in  this  instance.  On  this  subject  generally  see  Newell  on 
Slander  and  Libel,  pp.  787  et  seq.;  2  Greenleaf  on  Evidence,  sec. 
421;  2  Starkie  on  Slander,  84. 

The  truth  of  the  Words,  however,  cannot  be  shown  in  defense 
under  the  general  issue,  but  must  be  specially  pleaded  as  a  justifica- 
tion :   See  note  w,  infra. 

■ 

2.  To  Part  of  the  Innuendoes,  Not  Guilty. 

Further  plea. — And  the  said  defendant, 

Leave  of  Court— Having  first  had  and  obtained 

leave  of  the  court  to  file  a  further  plea  to  the  said 

declaration  (s). 
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Body. — For  a  further  plea  to  so  much  of  the  said 
plaintiff's  declaration  herein  filed  as  alleges  that  said 
defendant,  in  the  supposed  speaking  of  the  words  men- 
tioned and  set  out  in  the  said  declaration,  and  by 
means  of  the  said  words,  charged  or  implied  that  the 
said  plaintiff  was  or  had  been  dishonest,  corrupt,  or 
untruthful,  or  addicted  to  any  disreputable  practices, 
or  imputed  to  the  said  plaintiff  any  dislionesty,  cor- 
ruption, or  untruthfulness,  in  his,  the  said  plaintiff's 
exercise  of  his  said  profession  and  business,  the  said 
defendant  says  that  he  is  not  guilty  thereof  in  manner 
and  form,  etc.,  and  of  this  he  puts  himself  upon  the 
country  (t). 

3.  As  to  *the  Residue,  Privilege. 

Actio  non. — And  for  a  further  plea  to  the  residue 
of  the  supposed  grievances  in  the  said  declaration 
alleged,  the  said  defendant  says  that  the  said  plaintiff 
his  action  therefor  ought  not  to  have  or  maintain, 
because  he,  the  said  defendant,  says. 

Body. — Indxicemcnt  {u). — That  on  the  occasion  of 
the  speaking  by  the  said  defendant  of  the  words  in 
the  said  declaration  mentioned  and  set  out,  to  wit, 
at  the  time  and  place  mentioned,  the  said  defendant 
was  and  for  a  long  time  had  been  the  friend  and  asso- 
ciate of  one  John  Doe,  and  had  been  for  some  time,  to 
wit,  for  two  years,  associated  and  jointly  interested 
and  concerned  with  the  said  John  Doe  in  divers  impor- 
tant affairs  and  enterprises  and  matters  of  business, 
which  said  affairs  and  matters  of  business  were  then 
and  there  still  in  course  of  transaction,  and 
unfinished ; 

That  theretofore,  to  wit,  on  the  1st  day  of  April,  in 
the  year  1906,  at  the  place  aforesaid,  it  became  and 
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was,  and,  until  the  said  day  in  the  said  declaration 
mentioned,  it  continued  to  be,  necessary  that  the  said 
John  Doe,  and  the  said  defendant,  being  as  aforesaid, 
jointly  interested  and  concerned  in  one  of  the  said 
affairs  and  matters  of  business  above  mentioned, 
namely,  in  the  organization,  establishment  and  man- 
agement of  a  certain  body  corporate,  called  the  Calu- 
met Pipe  Company,  together  with  divers  other  persons 
likewise  interested  and  concerned  in  the  affairs  of 
the  said  body  corporate,  should  employ  and  retain 
an  attorney  and  counsellor  at  law  for  the  purpose 
of  obtaining  the  advice,  assistance,  and  other  profes- 
sional services  of  such  attorney  and  counsellor,  so  to 
be  employed ; 

That  on  the  day  in  the  said  declaration  "mentioned, 
at  the  place  aforesaid,  the  said  John  Doe  did  speak 
to,  and  consult  and  confer  with,  the  said  defendant 
about  and  concerning  the  employment  of  such  attor- 
ney and  counsellor,  for  the  purpose  aforesaid,  that  is 
to  say,  in  and  about  the  affairs  and  business  of  the 
said  body  corporate,  and  did  then  and  there,  in  the 
course  and  as  a  parcel  of  the  said  conversation,  con- 
sultation, and  conference,  ask  and  request  the  advice 
and  opinion  of  the  said  defendant  with  reference  to 
the  character,  reputation,  ability,  and  skill  of  the  said 
plaintiff,  for  the  sake  of,  and  with  a  view  to,  determin- 
ing whether  or  not  they,  the  said  Doe,  the  said  defend- 
ant, and  the  said  other  persons,  alh  being  as  afore- 
said jointly  interested  and  concerned  in  the  affairs 
of  the  said  body  corporate,  should  and  could  properly 
and  advantageously  employ  and  retain  the  said  plain- 
tiff as  an  attorney  and  counsellor  for  the  purposes 
aforesaid,  and  for  obtaining  his,  the  said  plaintiff's 
services  in  his  character  and   capacity  of  attorney 
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and  counsellor  at  law  in  and  about  the  affairs  of  the 
said  body  corporate ; 

Whereupon,  in  the  circumstances  aforesaid,  and  by 
reason  of  the  premises,  the  said  defendant  did,  then, 
and  there,  speak  and  publish  to  the  said  John  Doe 
and  in  the  presence  and  hearing  of  the  said  Doe  alone, 
the  said  words  in  the  said  declaration  mentioned  and 
set  out,  he,  the  said  defendant  then  and  there  meaning, 
and  intending  to  signify,  and  being  by  the  said  John 
Doe  understood  to  mean  and  to  signify,  that  the  said 
plaintiff  was  deficient  and  unskilful  in  the  exercise 
of  his,  the  said  plaintiff's,  said  profession  and  busi- 
ness, and  was  not  a  fit,  competent,  proper  and  desir- 
able person  to  be  employed  as  attorney  and  counsellor 
in  and  about  the  said  affairs  of  the  said  body  corpo- 
rate, and  for  the  purposes  of  the  said  business  about 
and  concerning  which  the  said  conversation,  confer- 
ence, and  consultation  was  then  and  there  had  ( i? ) ; 

The  said  defendant  then  and  there  actually,  sin- 
cerely, and  in  good  faith,  believing  and  supposing  that 
the  said  words,  as  so  used  and  intended  by  him  and  in 
the  sense  thereof  in  which  the  same  were,  as  aforesaid, 
used,  were  true  and  just,  and  that  the  said  plaintiff 
was  deficient,  unskilful,  and  incompetent  in  the  exer- 
cise of  his,  the  said  plaintiff's  profession ; 

And  the  said  defendant,  so  as  aforesaid  believing 
and  supposing,  spoke  the  said  words,  in  the  sense 
aforesaid,  on  the  occasion  and  in  the  circumstances 
aforesaid,  to  the  said  John  Doe,  and  no  other  person, 
honestly,  fairly,  without  any  malice  or  ill-will  toward 
the  said  plaintiff,  and  with  due  regard  to  the  truth 
of  the  said  words  and  to  justice  toward  the  said  plain- 
tiff, as  he,  the  said  defendant,  actually,  sincerely,  and 
in  good  faith  believed  and  supposed  the  truth  to  be ; 


312  Case  XV — Oray  vs.  Oreen. 

Quae  est  eadem. — Which  is  the  same  speaking  and 
publishing  of  the  said  words  in  the  said  declaration, 
alleged  and  whereof  the  said  plaintiff  complains ; 

Absque  Hoc. — Without  this,  that  the  said  defend- 
ant spoke  or  has  spoken  the  said  words  at  any  other 
time  or  place  than  as  is  hereinabove  confessed,  or  that 
he  spoke  or  has  spoken  the  same  to  or  in  the  presence 
or  hearing  of  divers  persons,  or  to  any  person  saving 
and  excepting  the  said  John  Doe,  and 

Without  this,  that  the  said  defendant  spoke  the  said 
words  to  the  said  John  Doe,  at  any  other  time  or  place, 
or  on  any  other  occasion,  or  for  any  other  reason,  or 
in  any  other  sense,  or  otherwise  than  at  the  time 
and  place,  and  on  the  occasion,  and  for  the  reason, 
and  in  the  sense  and  in  the  manner,  and  for  the  pur- 
pose hereinbefore  stated  and  averred. 

Conclusion. — Verification. — And  this  the  said  de- 
fendant is  ready  to  verify. 

(s).  In  order  to  pave  the  way  for  his  justification  of  the  words 
as  imputing  professional  deficiency,  defendant  traverses  so  much 
of  the  declaration  as  ascribes  to  the  words  an  import  of  moral 
obliquity,  and  then  in  the  succeeding  pleas  proceeds  to  justify  the 
words  as  a  statement  of  the  plaintiffs  defects  as  an  attorney. 

Probably  this  second  plea  is  unnecessary,  since  the  ground  to 
which  it  is  limited  is  already  covered  by  the  general  issue  to 
the  whole  declaration.  But  it  does  no  harm  to  make  a  further 
and  more  special  denial  of  that  part  of  the  charge  which  it  is 
desired  to  separate  from  the  remaining  element  which  is  the  sub- 
ject of  the  justification;  and  there  is  an  advantage  in  thus  dis- 
tinguishing the  matters  to  which  the  further  defenses  are  addressed. 

In  like  manner,  it  will  be  remembered,  the  defense  in  Lawe  vs. 
King,  Case  I,  supra,  analyzes  the  case  stated  in  the  declaration  and 
the  several  pleas  discriminate  between  the  component  elements  of 
the  plaintiffs  case,  each  of  such  elements  being  answered  by  a 
distinct  defense. 

(/).  The  truth  of  the  innuendoes  is  a  matter  of  fact  which  may 
be  traversed,  and  may  be  traversed  in  whole  or  in  part  That  is 
to  say,  since   the  innuendoes  aver  that  the  words  meant  certain 
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things,  defendant  may  contend  that  the  meaning  is  not  that  alleged, 
or  that  a  part  of  the  various  significations  attributed  by  the  innuen- 
does to  the  words  are  true  and  another  part  untrue.  The  combined 
effect  of  this  and  the  succeeding  pleas  is  to  discriminate  between 
the  two  general  meanings  which  are  alleged  as  inhering  in  the  words, 
namely,  the  imputation  of  immoral  character  and  the  imputation  of 
professional  insufficiency.  The  second  plea  denies  that  the  words 
will  bear  the  sense  attributed  to  them  in  respect  of  the  plaint.ffs 
morals ;  and  the  other  pleas  assert  that  the  words  were  justified,  on 
one  or  both  of  two  grrounds,  so  far  as  the  language  imports  that 
plaintiff  was  of  small  ability  as  a  lawyer. 

Whether  the  words  did  or  did  not  impute  to  plaintiff  both  moral 
and  professional  deficiencies,  or  defects  of  only  one  of  these  two 
classes,  or  were  not  derogatory  at  all  in  respect  of  any  qualities, 
will  depend  upon  how  far  the  proof  shall  show  Tyrrell's  bad  repu- 
tation, either  personal  or  professional,  and  the  nature  and  distinct- 
ness of  the  connotations,  with  respect  to  characteristics  of  either 
class,  which  are  suggested  by  the  mention  of  that  gentleman's  name. 
Thus,  to  call  a  man  a  Judas  Iscariot  would  unquestionably  convey 
an  imputation  of  gross  turpitude;  while  to  call  a  justice  a  Dog- 
berry, though  it  might  be  actionable  in  respect  of  his  office,  would 
not  suggest  any  defects  in  his  moral  character.  So  to  refer  to 
an  attorney  as  an  Oily  Gammon  would  defame  him  both  profession- 
ally and  personally;  but  to  compare  him  with  Serjeant  Buzfuz  would 
not  imply  any  irregularity  in  his  private  life  or  anything  derogatory 
to  his  professional  morality:    Note  v,  infra. 

(tt).  On  the  general  subject  of  privileged  communications,  sec 
Newell  on  Slander  and  Libel,  388  et  seq.;  Odgers,  181;  White  vs. 
Nichols,  3  How.,  266;  Joannes  vs.  Bennett,  87  Mass.,  169;  Garrett 
vs.  Dickerson,  19  Maryland,  418;  Robinette  vs.  Ruby,  13  Maryland, 
95;  Russell  vs.  Post  Co.,  30  App.  D,  C,  277;  De  Arnaud  vs.  Ains- 
worth,  24  App.  D.  C,  167;  Spalding  vs.  Vilas,  161  U.  S.,  483; 
as  to  the  privilege  of  attorneys :  Lake  vs.  King,  i  Wms.  Saund.,  131 ; 
I  Starkie  on  Slander,  246;  Harlow  vs.  Carroll,  6  App.  D.  C,  128; 
Maulsby  vs.  Reifsnider,  69  Md.,  143;  Randall  vs.  Brigham,  7  Wall., 
523;  Vogel  vs.  Gruaz,  no  U.  S.,  311;  as  to  defamation  by  cor- 
porate action :  R.  R.  Co.  vs.  Quigley,  21  How.,  202 ;  Gas  Light  Co.  vs. 
Lansden,  172  U.  S.,  534;  S.  C,  9  App.  D.  C,  508;  Steamboat  Co.  vs. 
Davis,  12  App.  D.  C,  306. 

(v).  The  meaning  of  the  words,  where  there  is  any  room  for 
uncertainty  on  that  point,  is  a  question  of  fact.  If  the  words  are 
ordinary  English,  and  there  are  no  circumstances  to  warrant  the  sug- 
gestion that  they  were  used  in  other  than  their  usually  accepted 
sense,  the  court  will  inform  the  jury  that  the  words  either  are  or 
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are  not  defamatory.  But  where  the  words  are  susceptible  of  two 
or  more  meanings,  or  have  no  generally  recognized  meaning,  or 
there  is  an  ambiguity  due  to  circumstances,  or  there  is  for  any 
other  reason  doubt  as  to  the  sense  in  which  the  words  were  used 
and  understood,  it  is  for  the  jury  to  say  whether  they  did  or  did  not 
import  anything  scandalous.  Thus,  if  the  defamatory  quality  of  the 
language  results  from  its  reference  to  certain  extrinsic  facts,  those 
facts  must,  as  we  have  seen^  be  averred  in  the  declaration,  and 
must  be  found  by  the  jury.  And  so,  where  the  charge  is  made  by 
indirection  or  in  obscure  language,  regard  must  be  had  to  the 
purpose  and  application  of  the  remark,  to  the  allusions  of  the 
speaker,  to  the  suggestions  and  inferences  of  the  context,  and 
to  such  other  indications  as  attendant  circumstances  may  afford 
bearing  upon  the  significance  of  the  words:  Newell  on  S.  and  L., 
290  et  seq. 

So  a  scandalous  charge  may  be  made  by  indirection:  Vicar?  vs. 
Worth,  I  Strange,  471;  or  by  the  suggestion  of  facts  from  which  a 
scandalous  inference  is  naturally  to  be  drawn:  McDonald  vs.  Press 
Co.,  63  Fed.  Rep.,  239;  26  L.  R.  A.,  532;  or  by  an  affectation  of 
reticence:  Woolnoth  vs.  Meadows,  5  East,  463;  or  by  euphemistic 
circumlocution:  Vanderlip  vs.  Roe,  23  Pa.  St.,  84;  Peterson  vs, 
Sentman,  37  Md.,  140;  Ricket  vs.  Stanley,  6  Blackford,  169;  Kinney 
vs.  McLaughlin,  71  Mass.,  3 ;  Walton  vs.  Singleton,  7  Serg.  &  R.,  450 ; 
Branstctter  vs.  Dorrough,  81  Indiana,  629;  Fitzgerald  vs.  Robinson, 
112  Mass.,  371;  Snell  vs.  Snow,  13  Metcalfe,  278;  Proctor  vs. 
Owens,  18  Indiana,  21 ;  Waugh  vs.  Waugh,  47  Indiana,  580 ;  Colman 
vs.  Godwin,  3  Douglas,  90;  and  the  scandalous  significance  may 
lie  in  the  accompanying  suggestions  which  indicate  the  particular 
nature  of  the  charge:  Gilman  vs.  Lowell,  8  Wendell,  573;  Fox  vs. 
Vanderbeck,  5  Cowen,  513;  Pelton  vs.  Ward,  3  Caines,  73;  Peake 
vs.   Oldham,  Cowpcr,  275. 

The  actual  meaning  of  the  words,  when  there  is  doubt,  is  ascer- 
tained by  reference  to  dictionaries  or  to  the  use  of  such  words 
in  literature:  Hunt  vs.  Algar,  6  Car.  &  C,  245;  or  by  evidence 
as  to  the  parties  and  their  circumstances,  or  as  to  the  under- 
standing of  the  words  by  those  who  heard  them:  2  Greenleaf  on 
Evid.,  sec  417;  State  vs.  Mason,  26  L.  R.  A.,  779;  Newbold  vs. 
Bradstreet,  57  Md.,  38;  Smart  vs,  Blanchard,  42  N.  H.,  146. 

4.  To  Part  of  the  Innuendoes,  Justification,  Gener- 
ally Pleaded. 

Commencement. — And  for  a  further  plea  to  so 
much  of  the  said  declaration  as  alleges  that  the  said 
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defendant,  in  the  speaking  of  the  words  mentioned  and 
set  ont  in  the  said  declaration,  charged  and  implied 
that  the  said  plaintiff  was  and  had  been,  in  respect  of 
his  character,  reputation,  and  conduct  in  his,  the  said 
plaintiff's  profession  and  occupation  aforesaid,  grossly 
deficient  and  unskilful,  the  said  defendant,  by  leave 
of  the  court,  etc.,  says  actio  non,  etc.,  because  he 
says  (tr). 

Body. — Truth  of  Words  {x). — That  the  said  words 
in  the  sense  aforesaid,  and  in  the  sense  thereof  in 
which  the  said  defendant  spoke  the  same,  and  to  the 
extent  to  which  in  the  said  declaration  the  said  words 
are  alleged  to  have  meant,  implied  and  signified  that 
the  said  defendant  was,  as  aforesaid,  deficient  and 
unskilful,  were  and  are  true  in  fact;  wherefore,  and 
because  the  said  words  were  and  are  true  in  the  sense 
aforesaid,  the  said  defendant,  at  the  time  and  place 
in  the  said  declaration  mentioned,  spoke  and  published 
of  and  concerning  the  said  plaintiff,  the  several  words 
in  the  said  declaration  stated  and  set  forth,  using  and 
intending  the  said  words  in  the  sense  aforesaid ; 

Prout  ei  bene  licuit. — ^As  it  was  lawful  for  the  said 
defendant  to  do  for  the  cause  aforesaid  {y). 

Conclusion. — Verification. — ^And  this  the  said  de- 
fendant is  ready  to  verify. 

(w).  The  truth  of  the  defamatory  words  sued  upon  cannot  be 
shown  under  the  general  issue,  even  for  the  purpose  of  mitigating 
damages,  but  must  be  specially  pleaded:  2  Starkie  on  Slander,  87; 
Newell  on  S.  and  L.,  651.  It  seems  that  by  the  common  law  it 
was  otherwise:  Gilman  vs,  Lowell,  8  Wend.,  579;  Root  vs.  King, 
7  Cowen  631 ;  Smithies  vs,  Harrison,  i  Ld.  Raym.,  727.  The  rule 
now  universally  accepted  was  an  innovation  agreed  upon  at  a  con- 
ference of  English  judges  in  or  about  the  year  1744,  and  first 
announced  in  that  year  in  Underwood  vs.  Parks,  2  Strange,  1200; 
in  which  case  Lee,  C  J.,  said,  upon  an  offer  to  prove  the  truth 
under  a  general  issue,  "that  at  a  meeting  of  all  the  judges  upon 
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a  case  that  arose  in  the  Common  Pleas,  a  large  majority  of  them 
had  determined  not  to  allow  it  for  the  future.  *  ♦  ♦  That  thU 
was  now  a  general  rule  amongst  them  all,  which  no  judge  would 
think  himself  at  liberty  to  depart  from." 

While  it  is  clear  that,  under  the  general  issue,  the  defendant  cannot 
prove  the  truth  of  the  charge,  in  whole  or  in  part,  for  the  sake  of 
justifying  himself,  there  is  some  confusion  in  the  cases  con- 
cerning the  extent  to  which  facts  bearing  upon  the  truth  may  be 
shown  for  the  purpose,  either  of  proving  that  the  plaintiff's  repu 
tation  was  bad,  and  so  not  so  seriously  damaged  as  otherwise  it 
would  have  been,  or  of  proving  such  reasonable  grounds  of  sus- 
picion on  the  defendant's  part  as  would  rebut  the  inference  of  malice 
and  extenuate  his  offense,  both  of  which  facts  are  relevant  to 
the  question  of  damages. 

The  general  bad  reputation  of  the  plaintiff  may  be  shown,  on 
the  principle  that  a  reputation  already  damaged  cannot  be  so  seri- 
ously injured  by  scandal  as  one  that  is  previously  unblemished.  In 
some  earlier  English  cases,  the  defendant  was  held  at  liberty  to 
show  that  the  plaintiff  had  been  generally  suspected  of  such  impro- 
prieties  as   the   words    sued   upon   impute   to   him :     Leicester   vs. 

Walter,  2  Campbell,  251    (1809); vs.  Moor,  i  M.  &  S.,  284 

(1813)  ;  and  evidence  of  rumors  affecting  the  plaintiff  in  respect  of 
the  particular  matters  charged  was  held  admissible  in  Richards  vs 
Richards,  557  (1844) ;  Wyatt  vs.  Gore,  Holt  N.  P.,  299  (1817).  But 
in  Mills  vs.  Spencer,  Holt  N.  P.,  534,  it  was  said  that  the  case  of 
Lord  Leicester  "stands  upon  special  circumstances;"  the  authority 
of  the  earlier  c^ses  was  doubted  in  Waithman  vs.  Weaver,  11  Price, 
257,  as  early  as  1822;  and  the  Leicester  case  was  overruled  ni  Jones 
vs.  Stevens,  11  Price,  235;  and  to  like  effect  are  Woolmer  vs.  Lati- 
mer, I  Jurist,  119;  and,  upon  a  review  of  all  the  cases,  Scott  vs 
Sampson,  8  Q.  B.,  491  (1882) ;  see  Oilman  vs.  Lowell,  8  Wendell, 
582;  Odgers,  313;  2  Starkie  on  Slander,  90  et  seq.,  and  American 
note  on  American  cases. 

The  prevailing  rule  in  the  United  States  is  that  only  general 
bad  reputation  can  be  shown  against  the  plaintiff,  but  not  evidence 
of  particular  facts  which  either  indicate  a  general  bad  character  or 
tend  to  warrant  suspicion  in  respect  of  the  particular  matter  charged 
upon  him:  Root  vs.  King,  7  Cowen,  635;  Shehan  vs.  Collins,  20 
Illinois,  329;  Conroe  vs.  Conroe,  47  Pa.  St.,  198;  Treat  vs.  Brown- 
ing, 4  Conn.,  414;  Fisher  vs.  Patterson,  14  Ohio,  424;  DeWitt  vs. 
Greenfield,  5  Ohio,  225;  Blickenstaff  vs.  Perrine,  27  Indiana,  527. 
In  some  reports  a  distinction  has  been  taken  between  the  case  where 
the  defendant  pleads  justification  along  with  the  general  issue,  and 
the  case  where  he  admits  the  falsity  of  the  words  and  seeks  only  to 
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extenuate  his  error  by  proof  of  bona  fide  belief,  and  good  reason  for 
belief,  of  the  facts  stated  by  him;  in  the  latter  case,  but  not  in  the 
former,  evidence  has  been  admitted  of  rumors  or  other  information 
coming  to  the  defendant  which  might  warranty  a  belief  that  his 
statement  was  true :  2  Greenleaf  on  Evid.,  sec.  275 ;  424 ;  Mapes  vs. 
Weeks,  4  Wendell,  662;  and,  still  further,  in  some  cases  this  pr.vilege 
of  the  defendant  is  subject  to  the  condition  that  the  evidence  oflFered 
in  mitigation  of  dauages  sha!l  not  in  any  way  tend  to  prove  the 
truth  in  fact  of  the  words:  Root  vs.  King,  7  Cowen,  638.  On  the 
other  hand,  there  are  some  cases  which  the  defendant  is  held 
at  liberty  to  show  facts  and  reports  tending  to  establish  the  truth 
of  his  words:  See  2  Greenleaf  on  Evid.,  sec.  275.  On  the  subject 
of  rumors  relative  to  the  particular  facts  charged  agamst  the  plain- 
tiff, see  2  Greenleaf  on  Evid.^  sec.  424,  in  notes;  Bodwell  vs. 
Swan,  3  Pickering,  376;  Inman  vs.  Foster,  8  Wendell,  602;  Dole  vs. 
Lyon,  10  Johnson,  447;  Lewis  vs.  Niles,  i  Root  (Conn.),  346; 
Storey  vs.  Early,  86  Illinois,  461 ;  Proctor  vs.  Houghtaling,  37  Michi- 
gan, 41 ;  Kennedy  vs.  Gregory,  i  Binney,  84 ;  Coleman  vs.  South- 
wick,  9  Johnson,  49;  Alderman  vs.  French,  i  Pickering,  i. 

(x).  Where  the*  charge  made  by  the  words  sued  upon  is  of  a 
specific  act  or  fact,  it  is  sufficient,  in  pleading  justification,  to  say 
that  the  words  are  true:  i  Starkie,  478;  Newell,  653;  though  in 
that  case  it  would  be  better,  and  might  be  held  necessary,  to  aver 
the  facts  in  the  manner  followed  in  the  illustrative  case  cited  by 
both  au'.hors. 

Where  the  imputation  complained  of  is  a  conclusion  or  infer- 
ence from  certain  facts,  such  as  a  general  characterization  of  the 
plaintiff  or  of  his  conduct,  business,  reputation,  or  other  mattrrs 
concerning  him,  it  is  not  sufficient  justification  to  plead  the  truth  in 
the  same  general  words  in  which  the  charge  was  made,  but  specific 
facts  must  be  stated  ^s  warranting  the  general  conclusion.  Thus,  if 
the  plaintiff  has  been  called  a  swindler  and  a  defrauder,  a  plea  is 
bad  which  alleges  merely  that  he  is  a  swindler  and  has  defrauded 
divers  persons;  and  it  is  necessary  to  state  particular  instances  of 
swmdling  and  particular  persons  defrauded  by  the  plaintiff: 
J' Anson  vs.  Stuart,  i  Term  Rep.,  748;  2  Sm.  L.  C,  986,  wherein 
Buller,  J.,  states  the  distinction  between  pleading  generally  a  multi- 
plicity of  matter  to  avoid  prolixity,  and  pleading  specific  matters, 
though  multifarious,  because  made  necessary  by  the  nature  of  the 
case:  Shipman,  420,  421;  Perry,  359,  360;  Tyler,  306,  308:  and  see 
notes  to  Cutler  vs.  Southern,  i  Wms.  Saund.,  116,  Case  III,  supra: 
notes  to  J* Anson  vs.  Stuart,  in  2  Sm.  L.  C,  992;  Morris  vs.  Lang- 
dale,  2  Bos.  &  P.,  248;  V?n  Ness  vs.  Hamilton,  19  Johns.,  349,  in 
which  case  pleas  of  justification  are  set  out  in  the  report;  and,  if 
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the  words  are  a  general  charge  of  crime,  some  cases  hold  that  the 
plea  justifying  the  charge  must  be  as  full  and  as  exact  as  an  indict- 
ment: Hickinbotham  vs.  Leach,  lo  M.  (&  W.,  i68;  Bissell  vs.  Cornell, 
24  Wendell,  354;  and  other  authorities  cited  in  notes  to  J* Anson  vs. 
,  Stuart,  supra. 

The  present  plea,  therefore,  would  hardly  be  held  sufficient,  and 
defendant  pleads  more  specially  plaintiff's  professional  deficiencies  in 
the  next  plea.  The  nature  of  the  case,  however,  is  such  that  it  does 
not  admit  of  very  specific  pleading:  Note  aa,  infra;  and  this  plea  is 
pleaded  in  this  form  upon  the  possibility  that  the  court  may  hold 
such  generality  proper  in  this  case,  in  which  event  defendant  has 
the  advantage  suggested  in  note  h  to  Case  X,  supra. 

(y).  A  plea  of  justification,  like  any  other  plea  in  confession 
and  avoidance,  must  expressly  confess  the  act  complained  of;  other- 
wise the  matter  of  avoidance  is  unavailable  in  defense:  i  Starkie 
on  Slander,  475.  So  where,  in  trespass,  the  declaration  charged 
that  the  defendant  entered  the  plaintiffs  close  with  certain  cattle, 
and  the  plea  set  up  a  right  of  common  for  the  cattle  in  the  close, 
and  that  the  defendant  entered  to  see  them  there,  but  failed  to 
allege  that  the  defendant  put  them  there,  the  plea  was  held  bad 
on  demurrer,  as  not  confessing  the  fact  charged,  namely,  that  defend- 
ant put  the  cattle  there:  Earl  of  Manchester  vs.  Vale,  i  Wms. 
Saund.,  27,  note  i ;  Hawe  vs.  Planner,  i  Wms.  Saund.,  14,  note  2. 

5.  Justification  Specially  Pleaded. 

Commencement  {z). — Further  Plea. — And  for  a 
further  plea  to  so  much  of  the  said  declaration  as 
alleges  that  the  said  defendant,  in  the  speaking  of 
the  words  mentioned  and  set  out  in  the  said  declara- 
tion, charged,  and  implied  that,  etc.,  etc.,  [follovHng 
the  last  plea  to  the  end  of  the  commencemcnt'\  because 
he  says ;  > 

• 

Body. — Plaintiff  Lacking  in  Professional  Attain- 
ments.— That,  at  the  time  and  place  of  the  speaking  by 
the  said  defendant,  as  alleged  in  the  said  declaration, 
of  the  words  aforesaid,  and  therefore,  to  wit,  for  the 
five  years  immediately  preceding  the  said  time,  the 
said  defendant  was  and  had  been,  and  at  the  time 
aforesaid  continued  to  bo,  unlearned,  inexperienced, 


Case  XV—Oray  vs.  Green.  319 

onskilfuly  incompetent,  and  otherwise  deficient,  In 
the  knowledge,  practice,  exercise,  and  conduct  of  his, 
the  said  plaintiff's  profession,  occupation,  and  busi- 
ness as  an  attorney  and  counsellor  at  law,  whereby 
and  wherefore,  the  said  plaintiff  was  not  fit  and  com- 
petent to  be  employed  for  the  practice  and  exercise 
of  the  said  profession; 

Truth  of  Words. — And  that,  by  reason  of  the  prem- 
ises, the  said  words  in  the  said  declaration  mentioned, 
in  the  sense  in  which  the  said  words  charged,  implied, 
l^ignified,  and  imported  that  the  said  plaintiff  was, 
as  aforesaid,  unlearned,  inexi>erienced,  unskilful, 
incompetent,  and  otherwise  deficient,  and  being  the 
sense  in  which,  in  part,^  the  said  words  are  in  the 
said  declaration  alleged  to  have  been  spoken,  used, 
meant,  and  intended  by  the  said  defendant,  and  being 
the  sense  in  which  the  said  defendant  did  in  fact 
speak,  use,  mean,  and  intend  the  same,  were  and  are 
true  in  fact  {aa) ; 

Justification. — Wherefore,  and  because  the  said 
words,  in  the  sense  aforesaid,  were  and  are  true,  the 
the  said  defendant,  at  the  time  and  place  in  the  said 
declaration  mentioned,  spoke  and  published,  of  and 
concerning  the  said  plaintiff,  the  several  words  in  the 
said  declaration  stated  and  set  forth,  using  and  intend- 
ing the  said  words  in  the  sense  aforesaid, 

Prout  ei  bene  licuit. — As  it  was  lawful  for  the  said 
defendant  to  do  for  the  cause  aforesaid. 

Conclusion. — Verification. — Ut  supra, 

(r).  This  plea  is  pleaded  because,  for  reasons  stated  in  note  x, 
*  supra,  it  is  doubtful  whether  the  court  will  hold  the  third  plea 
sufficiently  specific  to  warrant  defendant  in  proving  plaintiff's  infe- 
rior professional  standing.  If  the  court  should  be  satisfied  with 
the  generality  of  that  plea,  defendant  will  have  somewhat  greater 
latitude  in  his  proof  than  if  he  is  obliged  to  falhback  upon  this 
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more  definite  plea.  If  the  court  should  consider  the  fourth  plea  too 
indefinite,  defendant  will  insist  that  the  present  plea  goes  as  far 
into  detail  as  is  necessary,  and  will  hope  to  prove  under  it  that 
plaintiff's  rating  as  an  attorney  is  bad  enough  to  warrant  the  imputa- 
tion conveyed  by  the  words  in  the  sense  in  which  defendant  admits 
that  he  used  them. 

{aa).  This  plea  does  not  aver  any  specific  facts,  and  will  prob- 
ably be  objected  to  upon  the  principle  stated  in  note  x,  supra.  In 
view,  however,  of  the  peculiar  nature  of  the  charge,  and  its  essen- 
tial generality,  it  seems  that  it  is  sufficient  in  such  a  case  to  plead 
thus  generally.  Otherwise,  defendant's  only  course  would  be  to  set 
out  a  number  of  particular  instances  in  which  plaintiff  has  behaved 
unskillfully,  or  betrayed  a  lack  of  learning,  judgment,  or  other  com- 
petency; and  this  it  would  scarcely  be  possible  to  do  in  such  a  way 
as  to  show  upon  the  record  that  in  each  instance,  plaintiff's  conduct 
was  unwise  or  unskilful,  since  judgment  in  every  case  would  depend 
upon  the  numberless  details  and  circumstances  of  that  particular 
case. 

Horace  Greeley  published  of  J.  Fennimore  Cooper,  who  appears  to 
have  been  not  only  a  great  figure  in  literature,  but  a  decidedly 
litigious  person,  that  Cooper  would  not  bring  a  certain  contemplated 
suit  in  his  own  county,  "for  he  is  known  there."  Cooper  sued 
on  these  words,  with  an  innuendo  to  the  effect  that  this  expression 
meant  "that  the  plaintiff,  in  consequence  of  being  known  in  the 
county  of  Otsego,  was  in  bad  repute  there,  and  would  not  for 
that  reason  like  to  bring  a  suit  for  libel  in  that  county."  Mr.  Wm. 
H.  Seward,  for  the  defendant,  pleaded  in  justification  that  the 
plaintiff  was  well  known  in  Otsego  County,  and,  being  so  known, 
had  acquired  "the  reputation  of  a  proud,  captious,  censorious,  arbi- 
trary, dogmatical,  malicious,  illiberal,  revengeful,  and  litigious  man,' 
wherefore  the  said  plaintiff  was  in  bad  repute  in  the  said  county  of 
Otsego,"  and  so  would  not  like  to  sue  there.  On  demurrer  to  this 
plea  for  uncertainty,  the  court  said: 

'  "I  do  not  see  in  what  other  manner  a  justification  could  be  inter- 
posed. In  the  nature  of  things,  it  would  be  impracticable  for  the 
defendants  to  spread  upon  paper  the  particular  manifestations  of 
pride,  captiousness,  malice,  etc.,  which  go  to  form  such  a  character 
and  go  to  prove  that  his  public  reputation  was  the  consequence 
of  such  conduct:"     Cooper  vs.  Greeley,   i   Dcnio,  347,  365. 
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Joinder  In  Ittue  and  Demurrer. 

Caption. — TJt  supra. 

Joinder  in  Issue. — The  plaintiff  joins  issue  upon 
the  first  and  the  second  of  the  pleas  herein  pleaded  by 
the  defendant. 

Demurrer. — And  the  plaintiff  says  that  the  third, 
the  fourth,  and  the  fifth  of  the  pleas  pleaded  by  the 
defendant  are  bad  in  substance. 

John  White, 
Attorney  for  Plmntiff. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are  these : 

1.  That  the  third  plea  does  not  show  any  facts  or 
circumstances  which  would  create  in  the  defendant  a 
privilege  to  speak  the  words  confessed  to  have  been 
spoken  by  him. 

2.  That  the  third  plea  does  not  show  that  the  words 
were  understood  by  John  Doe  in  the  limited  sense 
in  which  it  is  by  the  said  pleas  alleged  that  they  were 
intended  by  the  defendant  in  speaking  them. 

3.  That  the  fourth  plea  is  uncertain,  indefinite,  and 
alleges  no  particular  fact. 

4.  That  the  fifth  plea  is  uncertain  and  indefinite  in 
that  it  fails  to  show  any  specific  instance  wherein  the 
plaintiff  has  been  unskilful,  injudicious,  or  otherwise 
incompetent. 

5.  Etc.,  etc. — [stating  any  further  defects  in  the 
pleas]  (B6). 

(bb).  As  to  the  sufficiency  of  these  objections,  consult  the  fore- 
going notes  to  this  case. 

On  argument  of  this  demurrer,  defendant  will,  of  course,  closely 
scrutinize  the  declaration  and  seek  to  find  defects  in  that  pleading. 
If  he  can  persuade  the  court  that  the  declaration  fails  to  state  a 
sufficient  case,  he  may  have  judgment  in  his  own  favor  on  plaintiffs 
demurrer:    Note  dd  to  Case  XL 

22 
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CASE  XVI. 

Dob,  Administrator,  Etc.,  to  the  Use  of  Doe,  vs.  Mid- 
land Railway  Company. 

Case  for  Negligence  Causing  Death. — Six  Dilatory 
Pleas. — Plea  in  Bar,  No  Valid  Marriage. — ^De- 
murrer. 

Statement. — ^Daniel  Doe  and  Elllen  Roe,  in  the  year  1906,  then 
being  both  resident  at  Baltimore,  Maryland,  contracted  in  that 
city  a  common-law  marriage,  by  merely  agreeing  to  be  presently 
married  each  to  the  other,  and  without  the  procurement  of  any 
license  or  the  celebration  of  any  ceremony  to  solemnize  the  mar- 
riage agreed  upon.  Afterward,  and  until  the  death  of  Daniel  Doe, 
they  maintained  matrimonial  cohabitation  in   Maryland. 

The  Midland  Railroad  Company,  a  corporation  of  the  State 
of  New  York,  owns  and  operates  a  line  of  railroad  extending 
from  Baltimore,  Maryland,  to  Erie,  Pennsylvania.  The  company  has 
no  lines  and  operates  no  trains,  nor  does  it  maintain  any  station, 
terminal,  warehouse,  office,  or  other  place  of  business  in  this  Dis- 
trict. It  has,  however,  a  representative  here  who  is  authorized 
to  solicit  traffic  for  the  company,  and  who  is  paid  by  commissions 
calculated  on  the  value  of  the  business  which  he  secures  for  the 
Midland  line;  and  this  agent  issues  tickets  and  bills  of  lading  by 
which  he  contracts  for  the  transportation  of  persons  and  goods 
from  Washington  to  points  reached  by  the  company's  road. 

In  May,  1907,  Daniel  Doe  took  passage  in  a  train  of  the  Midland 
Company  running  between  Baltimore  and  Erie;  and,  the  train 
being  wrecked  by  a  collision  at  Jonesboro,  Maryland,  Doe  lost  his 
life  in  the  disaster.  The  decedent  was  still,  at  the  time  of  his 
death,  a  resident  of  Maryland;  and  administration  of  his  estate 
was,  by  the  proper  probate  court  of  that  state,  granted  to  John 
Doe,   the  present  plaintiff. 

The  administrator,  or  the  surviving  widow,  in  June,  1907,  caused 
a  suit  to  be  brought,  in  the  Circuit  Court  of  Maryland  for  Wash- 
ington County,  in  that  state,  against  the  Midland  Company,  to 
recover  damages  for  the  death  of  Daniel  Doe,  on  the  ground 
alleged  that  the  said  death  had  been  caused  by  the  negligence 
of  the  company's  servants  in  the  management  of  the  wrecked  train. 
This  action  was  brought,  as  is  prescribed  by  the  Maryland  statute, 
in  the  name  of  the  State  of  Maryland  as  nominal  plaintiff,  and 
to  the  use  of  the   surviving  widow,   who  is  called,  both  in   that 
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action  and  in  this,  by  the  name  ol  Ellen  Doe.  The  suit  in  Mary- 
land is  still  pending. 

Afterward  the  present  action  is  instituted  in  this  District,  against 
the  Midland  Company,  and  in  the  name  of  the  administrator  to  the 
use  of  the  widow. 

The  declaration  alleges  that  Daniel  Doe  came  to  his  death 
through  the  negligence  of  defendant's  servants  and  claims  damages 
on  that  account. 

Defendant  pleads  successively  six  dilatory  pleas.  Each  of  these, 
except  one,  is  held  bad,  either  upon  demurrer  to  the  plea  or  upon 
demurrer  to  a  replication  to  the  plea;  and  the  excepted  plea, 
though  found  in  favor  of  defendant  upon  an  issue  in  fact  taken 
thereon,  is  held  to  be  immaterial,  whereupon  defendant  is  required 
to  plead  over. 

Defendant  then  pleads  to  the  merits,  setting  up  that  Daniel  Doe 
and  his  alleged  wife  contracted  no  other  than  a  common-law 
marriage,  with  a  special  traverse  that  they  were  never  joined  in 
lawful  matrimony. 

Final  demurrer  to  this  plea  leaves  the  cause  depending  upon 
the  question,  whether  a  common-law  marriage,  contracted  in  Mary- 
land, is  a  valid  marriage  in  such  sense  that  the  surviving  wife 
may  recover  damages  for  the  death  of  the  husband,  under  the 
statute  on  the  subject  in  force  in  this  District. 

DeclaratiOB. 

Caption. 

In  the  Supreme  Coubt  op  the  District  of  Columbia 

John  Doe^  Administrator  of  the  Estate  of  ^ 
Daniel  Doe,  deceased  (a),  to  the  use  of 
Ellen  Doe  (ft). 

Plaintiff, 
vs. 


At  Law, 
No.  40987. 


The  Midland  Railway  Company,  a  body 

corporate, 

Defendant. 

Commencement.  —  Introduction.  —  The  plaintiff, 
John  Doe,  administrator  of  the  estate  of  Daniel  Doe, 
deceased,  by  his  attorney,  Gteorge  Gray,  sues  the 
defendant, 
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Averment  of  Business  in  Jurisdiction. — ^The  Mid- 
land Railway  Company,  a  body  corporate  organized 
and  existing  under  and  by  virtue  of  certain  laws  of 
the  State  of  New  York  (c),  and  having  an  office  and 
divers  agents,  and  conducting  business  in  the  District 
of  Columbia,  for  that. 

Body. — Inducement. — Whereas,  heretofore,  to  wit, 
on  the  1st  day  of  May,  in  the  year  1907,  at  the  Dis- 
trict of  Columbia,  the  said  defendant  was,  and  still 
^is,  a  common  carrier  of  passengers  for  hire,  and  was 
possessed  of,  and  used  and  operated,  a  certain  rail- 
road, extending  from  the  city  of  Baltimore,  in  the 
State  of  Maryland,  to  the  city  of  Erie,  in  the  State 
of  Pennsylvania,  which  said  railroad,  together  with 
divers  locomotives  and  cars  running  and  operated 
thereon,  the  said  defendant,  then  and  there,  used  in 
the  conduct  and  carrying  on  of  its  business  as  a  com- 
mon carrier  as  aforesaid ; 

Deceased  Became  Passenger  (d), — ^And,  whereas, 
to  wit,  on  the  day  aforesaid,  and  in  the  lifetime  of  the 
said  Daniel  Doe,  now  deceased,  and  the  plaintiff's 
intestate  as  aforesaid,  at  the  said  city  of  Baltimore, 
the  said  Daniel  Doe,  having  paid  to  the  said  defend- 
ant a  certain  sum  of  money  by  way  of  hire  or  reward 
for  the  transportation  by  the  said  defendant  of  the 
said  Daniel,  entered  and  went  upon  a  certain  train 
of  the  said  defendant,  then  and  thore  being,  and 
used  and  operated  by  the  said  defendant,  and  became 
a  passenger  in  the  said  train  of  the  said  defendant  to 
be  carried  from  the  said  city  of  Baltimore  to  the  said 
city  of  Erie,  by  the  said  defendant ; 

Virtu te  cujus,  Duty  (e), — Whereupon,  by  reason 
of  the  premises,  it  then  and  there  became  and  was  and 
continued  to  be  the  duty  of  the  said  defendant  to 
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transport  the  said  Daniel  safely  and  securely  to  his 
said  destination,  and  to  use  such  due  care,  attention, 
caution,  diligence,  and  skill  in  the  running,  opera- 
tion, and  management  of  the  said  train  as  that  the 
said  Daniel  should  be  safely  and  securely  and  with- 
out injury  transported  as  aforesaid; 

Wrongful  Act  (/). — Neverthless,  the  said  plaintiff 
avers,  the  said  defendant  did  not  transport  the  said 
Daniel  safely  and  securely  and  without  injury,  nor 
did  it  or  its  servants  then  and  there  entrusted  and 
charged  with  the  operation  of  the  said  train  use  due 
care,  caution,  attention,  diligence,  and  skill  in  the 
operation  thereof,  but  the  said  defendant,  by  its  said 
servants,  operated  the  said  train  so  carelessly,  reck- 
lessly, negligently,  and  unskilfully  that,  thereafter,  to 
wit,  on  the  day  aforesaid, 

Special  Laying  of  Venue  (g). — And  at  the  town  of 
Jonesboro,  in  the  State  of  Maryland,  to  wit,  in  the  said 
District  of  Columbia  ( 6 ) , 

the  said  train,  while  the  same  was  moving  at  a  high 
rate  of  speed,  to  wit,  at  the  rate  of  sixty  miles  an 
hour,  was  caused  and  suffered  to  run  into  and  against 
another  train  of  the  said  defendant,  then  and  there 
operated  by  the  said  defendant,  and  running  upon  the 
same  track  with,  and  in  an  opposite  direction  to,  the 
said  train  upon  which  the  said  Daniel  was  as  afore- 
said, and  to  come  and  to  be  forced  into  violent  collision 
with  the  said  other  train. 

Negligence  Specified  (h).  —  The  said  collision 
between  the  said  trains  being  caused  and  occasioned 
by,  and  being  due  to,  the  carelessness,  recklessness, 
unskil  fulness,  and  negligence  of  the  said  servants  of 
the  said  defendant  in  this,  to  wit,  that,  whereas  a 
certain  signal  had  been  set  up  and  displayed  upon  the 
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line  of  the  said  defendant's  said  railroad^  at  a  point 
near  to  the  said  town  of  Jonesbopo,  whereby  it  was 
signified  and  made  known  to  the  said  servants  that 
it  was  necessary  to  stop  the  said  train  and  that  it  was 
dangerous  to  suffer  the  train  to  proceed,  and  whereby 
it  was  then  and  there  made  the  duty  of  the  said  serv- 
ants immediately  to  stop  the  said  train  (the  mean- 
ing and  significance  of  the  said  signal  being  then  and 
there  well  and  fully  utfderstood  by  the  said  servants, 
and  the  said  duty  to  stop  the  said  train  upon  the  dis- 
play of  such  signal  being  also  by  them  well  known) . 

Yet,  the  said  servants,  although  seeing  the  said  sig- 
nal, did  not  stop  the  said  train,  but  recklessly,  n^li- 
gently,  unskilfully,  and  in  violation  of  their  duty, 
suffered  and  caused  the  said  train  to  proceed  at  the 
high  rate  of  speed  aforesaid,  so  that,  by  reason  of  the 
promises,  and  by  the  said  negligence  and  violation  of 
duty  on  the  part  of  the  siiid  servants,  the  collision 
afor(\said  was  caused  and  brought  about; 

Injury,  Death. — Whereupon,  and  by  reason  of  the 
said  collision,  and  by  the  violence  and  necessary  effect 
thereof,  the  said  train,  upon  which  the  said  Daniel 
Doe  was  a  passenger,  as  aforesaid,  was  then  and  there 
broken  and  torn  to  pieces,  set  on  fire,  and  burned,  and 
wholly  wrecked  and  destroyed ; 

And  tlie  said  Daniel  Doe,  being  therein  as  aforesaid, 
and  conducting  himself  properly  and  prudently,  and 
being,  acting,  and  conducting  himself  without  any 
fault  or  negligence  whatever,  but  being  exposed  to 
the  shock  of  the  said  collision,  was  by  reason  of  the 
said  collision  and  of  the  said  breaking,  tearing,  burn- 
ing, wrecking,  and  destroying  of  the  said  train,  then 
and  there,  crushed,  mangled,  burned,  and  otherwise 
injured,  so  that  he,  by  reason  of  the  said  injuries,  then 
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and  there,  to  wit,  on  the  day  aforesaid,  and  at  the 
town  of  Jonesboro  aforesaid,  to  wit,  in  the  District 
aforesaid,  instantly  died ; 

Surviving  Family  (i). — And  the  said  plaintiff  fur- 
ther avers  that  the  said  Daniel  Doe  was,  in  his  life- 
time and  until  the  time  of  his  death  as  aforesaid,  the 
husband  of  Ellen  Doe,  hereinbefore  and  in  the  caption 
hereof  named  as  use  plaintiff  and  being  the  person 
for  whose  use  this  action  is  brouglit ;  and  that  the  said 
Ellen  Doe  survived  the  said  Daniel  Doe,  and  still 
survives,  and  is  still  living,  the  widow  of  the  said 
Daniel  Doe,  to  wit,  at  Hagerstown,  in  the  State  of 
Maryland ; 

'  Conclusion. — Ad  Damnum. — And  the  said  death 
of  the  said  Daniel  Doe,  caused  as  aforesaid  by  the 
aforesaid  wrongful  and  negligent  acts,  omissions  and 
n^lect  of  the  said  defendant  and  of  the  said  defend- 
ant's said  servants,  was  to  the  damage  of  the  said 
Ellen  Doe,  the  then  wife  and  now  widow  of  the  said 
Daniel  Doe,  in  the  sum  of  ten  thousand  dollars; 

Production  of  Suit. — And,  therefore,  the  said  plain- 
tiff, being  as  aforesaid  the  administrator  of  the  estate 
of  the  said  Daniel  Doe,  brings  suit ; 

Cladm. — And  the  said  plaintiff  claims  by  reason  of 
the  premises  the  said  sum  of  ten  thousand  dollars, 
together  with  the  costs  of  suit. 

Georgb  Gray, 
Attorney  for  the  Plaintiff, 

(a).  At  common  law  no  action  could  be  maintained  by  surviving 
relatives  of  one  killed  by  the  wrongful  act  of  another  for  damages 
due  to  the  death  of  the  person  killed,  since  the  right  of  action 
for  such  an  injury  was  personal  to  the  subject  of  the  wTong  and 
died  with  his  death.  In  most  or  all  of  the  American  states  there 
are  statutes,  modeled  more  or  less  closely  upon  the  British  statute 
knoivn  as  Lord  Campbell's  Act,  which  gives  a  right  of  action  for 
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injuries  resulting  in  death  to  the  surviving  family  of  the  deceased, 
or  to  certain  designated  survivors,  or  for  the  benefit  of  his  estate 
generally.  These  enactments  differing  among  themselves  in  various 
respects,  such  an  action,  when  brought  in  any  particular  state,  is 
limited  as  to  its  scope  and  conditions,  and  molded  as  to  its  form 
by  the  provisions  of  the  particular  statute  tmder  which  the  action 
is  brought. 

The  statute  on  this  subject  which  is  in  force  in  this  District, 
Code  D.  C,  sec.  1301-1303,  provides: 

First. — Only  for  cases  in  which  death  is  caused  by  some  wrong- 
ful act  done  within  the  District; 

Second. — ^That  the  action  shall  be  brought  by  the  administrator 
of  the  deceased  person;  and, 

Third. — That  the  recovery  shall  inure  to  the  benefit  of  the  family 
of  the  deceased  and  shall  be  distributed  according  to  the  provi- 
sions of  the  statute  of  distribution  in  force  in  the  District. 

This  statute  creates  no  right  of  action  for  death  which  is  caused 
by  an  act  done  outside  the  District;  though  if  an  act  is  done 
within  the  District  which  causes  death  to  occur  elsewhere,  recovery 
may  be  had  in  virtue  of  this  provision:  Moore  vs.  Pywell,  29  App. 
D.  C,  312. 

In  this  case,  therefore,  since  both  the  injury  and  the  death 
occurred,  as  appears  from  the  declaration,  in  Maryland,  the  right 
of  action  must  be  predicated  upon  the  statute  in  force  in  that 
state.  The  Maryland  statute  differs  from  that  of  the  District  in 
these  respects: 

First. — ^The  action  must  be  brought  in  the  name  of  the  state 
to  the  use  of  the  beneficiaries,  after  the  manner  and  upon  the 
principles  applicable  to  official  bonds  and  suggested  in  note  a  to 
Case  XIII,  supra; 

Second. — ^The  recovery  is  to  be  apportioned  by  the  jury  among 
the  wife,  parents,  and  children  of  the  deceased. 

It  is  well  settled,  in  the  Federal  courts  at  any  rate»  that  a  statute 
of  one  state  of  this  general  character,  creating  a  right  of  action 
for  a  death  caused  in  that  state,  may  be  sued  upon  in  the  courts 
of  another  state,  or  in  a  Federal  court  sitting  in  another  state, 
provided  the  provisions  of  the  statute  by  which  the  right  is  cre- 
ated are  not  essentially  or  substantially  different  from  the  stat- 
utory provision  on  the  same  subject  in  force  in  the  state  wherein 
the  suit  is  brought:  Dennick  vs.  R.  R.  Co.,  103  U.  S.,  11;  Rwy. 
Co.  vs.  Cox,  145  U.  S.,  593;  R.  R.  Co.  vs,  Babcock,  154  U.  S.,  190; 
Stewarr  vs.  R.  R.  Co.,  168  U.  S.,  445;  Rwy.  Co.  vs.  Taylor,  210 
U.  S.,  281 ;  R.  R.  Co.  vs.  Slater,  168  U.  S.,  445 ;  and  this  is  true 
although  the  statute  creating  the  right  of  action  provides  that  no 
suit  thereunder  shall  be  brought  in  another  state:    Rwy.  Co.  vs. 
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Sowers,  213  U.  S.,  55;  but  whether  the  courts  of  one  state  shall 
entertain  such  actions  for  death  occurring  in  another  state  is  :i 
question  of  local  law  and  policy:  Chambers  vs.  R.  R.  Co.,  207 
U.   S.,  172. 

The  effect  of  these  cases  is  to  establish  that  the  action  for  death 
by  wrongful  act  is  a  transitory  action,  which  may  be  brought  any- 
where the  defendant  is  found,  and  not  a  local  action  which  must 
be  brought  where  the  cause  of  action  arises:  See  note  a  to  Case 
XIV,  supra. 

In  Stewart  vs,  R.  R.  C,  6  App.  D.  C,  56,  decided  in  1895,  the 
Court  of  Appeals  of  this  District  took  a  different  view  of  such 
actions,  holding  that  for  a  death  wrongfully  occasioned  in  Mary- 
land no  action  could  be  maintained  in  the  District;  but  this  deci- 
sion was  reversed,  in  1897,  by  the  Supreme  Court  of  the  United 
States:     168  U.  S.,  445. 

Some  of  the  pleas  in  abatement  pleaded  below  raise  questions 
which  are  concluded  by  the  Stewart  case  and  would  seem  to  have 
been  pleaded  in  ignorance  of  the  now  accepted  doctrine  on  the 
subject.  It  must,  therefore,  be  borne  in  mind  that  those  pleas 
are  not  to  be  taken  as  properly  applicable  to  such  a  case  as  the 
present,  and  if  actually  pleaded  might  be  treated  as  frivolous:  See 
notes  0  and  /,  infra. 

{b).  As  the  suit  is  brought  in  this  District,  it  is  brought  by  the 
plaintiff  as  administrator,  because  the  District  statute  sp  provides. 
As  the  recovery  is  not  for  the  benefit  of  the  administrator  as  admin- 
istrator, that  is,  for  the  benefit  of  the  decedent's  estate,  but  for 
that  of  the  widow,  the  latter  is  named  as  use  plaintiff:  Note  / 
to  Case  XII;  note  a  to  Case  XIV. 

(r).  "It  is  very  true  that  a  corporation  can  have  no  legal  exist- 
ence out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law,  and  by  force  of 
the  law;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no .  existence.  It  must  dwell 
in  the  place  of  its  creation  and  cannot  migrate  to  another  sov- 
ereignty." - 

"But  although  it  must  live  and  have  its  being  in  that  state  only, 
yet  it  does  not  by  any  means  follow  that  its  existence  there  will 
not  be  recognized  in  other  places,  and  its  residence  in  one  state 
creates  no  insuperable  objection  to  its  power  of  contracting  in 
another:"    Taney,  C.  J.,  in  Bank  of  Augusta  vs.  Earle,  13  Peters, 

S19,  58a 

A  corporation  created  by  the  laws  of  one  state  may,  therefore, 
by  virtue  of  the  comity  between  states,  be  recognized  as  existing 
by  the  laws  and  courts  of  another  state,  and  may  be  permitted 
by  the  laws  of  such  other  state  to  make  contracts  and  carry  on 
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business  therein.  In  this  way,  the  corporation,  though  created  by 
the  laws  of  one  state  and  having  no  legal  right  to  exist  except 
in  that  state,  may  sue  and  become  liable  to  be  sued  in  the  courts 
of   any    state    in    which   it   transacts  *  business. 

In  order,  however,  that  a  corporation  shall  be  liable  to  suit  in 
the  courts  of  a  state  to  which  it  is  a  foreign  corporation,  it 
must  be,  or  have  been,  engaged  in  business  in  that  state.  Hence, 
in  suing  a  corporation,  it  must  appear:  First,  that  it  is  a  body 
corporate;  second,  of  what  state  it  is  a  creation;  and,  third,  if  it 
is  a  foreign  corporation,  it  is  doing,  or  has  done,  business  in  the 
5tate  wherein  the  suit  is  brought:  Ins.  Co.  vs.  French,  i8  How., 
404;  St.  Qair  vs.  Cox,  106  U.  S.,  350;  Atkins  vs.  Disintegrating 
Co.,  18  Wall.,  272;  Ambler  vs.  Archer,  1  App.  D.  C,  94;  Goldey 
vs.  News  Co.,  156  U.  S.,  518;  Couley  vs.  Alkali  Works,  190  U.  S., 
401;  Ins.  Co.  vs.  Meyer,  197  U.  S.,  407;  In  re  Hohorst,  150  U.  S., 
653;  and  cases  cited  in  note  00,  infra. 

(d).  In  order  to  show  the  particular  duty  of  care  and  diligence 
resting  upon  defendant,  it  is  requisite  to  establish  by  proper  aver- 
ments the  relationship  of  carrier  and  passenger  as  existing  between 
defendant  and  plaintiff.  Otherwise,  the  company's  negligence  would 
have  created  no  right  of  action,  as  if  the  deceased  had  been  a 
tramp  stealing  a  ride,  or  a  mere  trespasser  upon  the  company's 
train  or  right  of  way.  The  averment  actually  made  establishes 
the  right  .of  the  deceased  to  the  exercise  by  the  company  of  4 
certain  duty  and  puts  him  in  the  particular  position  which  is 
necessary  for  the  purposes  of  the  action :  Note  c  to  Case  X ;  note  / 
to  Case  VIIL 

(e).  This  is  one  of  those  cases,  wherein  the  defendant's  derelic- 
tion being  of  duty  in  respect  of  some  particular  act,  it  is  advisable 
to  point  out  what  that  duty  was  before  proceeding  to  state  the 
breach  hereof:  2  Chitty  PI.,  372;  on  which  subject,  and  as  to  the 
necessity  of  the  virtute  cujus,  see  note  d  to  Case  X. 

(/).  Having  thus  far,  in  matters  of  inducement,  proceeded  by 
way  of  recital,  those  matters  being  antecedent  or  collateral  to  the 
grcuvanten  of  his  complaint,  the  pleader  marks  his  transition  to  the 
gist  of  the  action,  that  is  the  breach  of  duty,  wherein  lies  his 
actual  grievance,  by  the  strongly  aversative  conjunction,  "neverthe- 
less :"    Note  d  to  Case  IX. 

(g).  As  to  the  reasons  for  special  venue,  see  note  a  to  Case 
XI,  and  notes  d  and  ee  to  Case  XIV. 

(h).  In  thus  specifying  the  respect  in  which  defendant's  servants 
were  negligent,  plaintiff  limits  the  scope  of  his  possible  proof  and 
and  renders  it  necessary  for  himself  to  prove  the  particular  kind 
of  negligence  alleged.  It  would  have  been  more  advantageous 
had    he   charged   negligence   only   in   general   terms   and   such    as 
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tliiglit  a(>ply  to  any  acts  or  omissions  of  that  character:  As  to 
which  compare  the  observations  on  the  pleading  of  fraud  and 
covin  in  note  h  to  Case  X.  In  that  case,  however,  the  court 
would  probably  have  sustained  a  demurrer  to  the  declaration  on 
the  ground  of  uncertainty,  or  at  least  have  required  plaintiff  to 
file  a  bill  of  particulars  specifying  wherein  the  negligence  was 
supposed  to  consist  If  plaintiff  had  any  reason  to  suppose  that 
defendant's  servants  were  negligent  otherwise  than  in  not  attend- 
ing to  the  signal,  as  is  here  alleged,  or  if  he  were  uncertain  as  to  what 
was  the  actual  cause  of  the  disaster,  he  might  have  alleged  negli- 
gence in  other  particulars,  such  as  failure  to  provide  a  proper 
signal,  failure  to  display  the  signal,  that  the  signal  was  suffered 
to  become  out  of  order,  that  the  brakes  or  other  parts  of  the 
machinery  were  in  bad  repair,  that  the  trainmen  were  unskilful, 
intoxicated,   or  otherwise   incompetent,  and   so   forth. 

If  several  such  particulars  or  forms  of  negligence  existed  at  the 
same  time  and  all  contributed  to  the  accident,  so  that  the  collision 
was  the  result  of  all  operating  concurrently,  they  might  all  very 
well  be  laid  in  a  single  count,  as  constituting  together  the  ultimate 
fact  of  negligence  which  caused  the  injury:  Note  r  to  Case  XI; 
6  Thompson  on  Negligence,  sec.  7467;  Hill  vs.  R.  R.  Co.,  75  Conn., 
177;  R.  R.  Co.  vs.  Mackey,  53  Ohio  St.,  370;  Flynn  vs.  Staples, 
34  App.  D.  C. 

If,  on  the  other  hand,  the  matters  of  negligence  alleged  are 
independent  of  each  other;  as  if  a  collision  be  alleged  to  have 
been  caused  by  failure  to  display  the  proper  signal  and  also 
by  the  intoxication  of  an  engineer;  or  a  wr^k  is  said  to  be  due  to 
defective  roadbed  and  to  insuflBcient  machinery,  it  will  be  safer 
to  lay  the  particulars  of  negligence  in  separate  counts;  since  other- 
wise a  single  count,  combining  several  such  distinct  grounds  might 
be  held  bad  for  duplicity. 

Where  the  plaintiff  alleges  negligence  in  general  terms,  he  may 
prove  under  such  averment  any  form  of  negligence  and  any  par- 
ticular facts  which  constitute  negh'gence;  and  some  courts  hold 
that  an  averment  merely  of  negligence  is  an  averment  of  fact,  and 
not  a  conclusion  of  law,  and  is  sufficient  without  particularizing 
wherein  the  negligence  is  supposed  to  consist:  Hines  vs.  Gas  Co., 
3  App,  D.  C,  369 ;  29  Cyc,  570. 

Other  courts  refuse  to  accept  as  sufficient  the  allegation  that  the 
defendant  was  negligent,  holding  either  that  such  a  charge  is  too 
general  or  that,  at  any  rate,  the  defendant  is  entitled  as  a  matter 
of  fairness  to  a  more  specific  statement  of  the  facts  supposed  to 
constitute  negligence. 

In  this  District  it  is  held  that  a  general  averment  of  negligence 
will  suffice;  but,  it  is  the  usual  practise,  in  the  trial  courts,  upon 


332    Case  XVI— Doe,  Etc.,  vs.  Midland  Rwy.  Go. 

a  declaration  in  that  form,  to  require  a  bill  of  particulars  stating 
the  specific  matters  intended  to  be  proved.  In  such  a  case  the 
plaintiff  is  limited  to  proof  of  the  particular  facts  which  he  sets 
out  in  his  bill  of  particulars,  and  cannot  at  the  trial  offer  evi- 
dence of  matters  not  specified  in  the  bill  of  particulars;  such  is 
the  general  purpose  of  requiring  a  bill  of  particulars  and  the  effect 
of  filing  it:  Canal  Co.  vs.  Knapp,  9  Peters,  541;  Garfield  vs, 
Paris,  96  U.  S.,  557;  Ames  vs.  Quimby,  io6  U.  S.,  342;  Fague 
vs.  Corcoran,  3  Mackey,  199;  Lewis  vs.  Shepherd,  i  Mackey,  46; 
notes  fi  and  ss  to  Case  IX,  supra. 

So  if,  in  his  declaration,  the  plaintiff  allege  particular  acts  of 
negligence,  or  specific  facts  constituting  negligence,  on  the  part 
of  the  defendant,  the  proof  given  by  the  plaintiff  at  the  trial 
will  be  limited  to  the  matters  thus  defined,  and  he  will  not  be 
allowed  to  show  that  the  defendant  was  negligent  in  other  respects 
than  those  indicated:    Jaquette  vs.  Traction   Co.,  37  Wash.  Law 

Rep.,  750;  34  App.   D.  C,  .     In  this  case  the  court  quotes, 

as  the  approved  rule  on  this  subject,  this  statement  of  the  doctrine: 

"The  right  of  action,  however,  that  accrues  to  the  passenger 
injured  while  being  served  by  the  carrier  is  founded  in  negli- 
gence; but,  from  the  character  of  the  relation,  a  presumption  of 
negligence  arises  from  the  fact  of  injury  that  throws  upon  the 
carrier  the  burden  to  establish  upon  its  part  the  exercise  of  the 
degree  of  care  required.  Under  this  rule,  it  is  unnecessary  for 
the  plaintiff  in  such  case  to  specify  in  his  petition  [declaration] 
the  negligent  acts  that  produced  his  injury.  It  is  sufficient  for  him 
to  charge,  in  general  terms,  that  he  was  injured  while  being  car- 
ried as  a  passenger,  as  a  result  of  the  negligence  of  the  carrier. 
But  when  the  plaintiff  chooses  to  allege  in  his  petition  the  specific 
acts  of  negligence  of  which  he  complains,  he  assumes  the  burden 
of  proving  them,  and,  as  in  other  cases,  must  recover,  if  at  all, 
upon  the  negligence  pleaded:"  Hamilton  vs.  Rwy-  Co.,  114  Mo. 
App.,  504;  Traction  Co.  vs.  Leonard,  126  111.  App.,  189. 

(1).  Since  both  the  Maryland  and  the  District  statutes  give  the 
right  of  action  only  for  the  benefit  of  certain  near  relatives  of  the 
deceased,  in  order  to  show  a  complete  right  of  recovery,  it  is 
necessary  to  show  that  such  relatives .  exist,  and  also  to  demon- 
strate that  they  are  within  the  beneficial  provision  of  the  statute: 
Note  y  to  Case  XIII,  supra. 
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PtoM. 

Ifit.  To  the  Jurisdiction  of  the  Court  (;). 

Action  Local  in  Maryland. 

Caption. — lit  supra. 

Commencement.  —  Appearance.  —  Now  comes  the 
Midland  Railway  Company,  named  as  defendant  in 
the  above-entitled  cause  ( fc ) ,  by  its  attorney,  Thomas 
Green  (/), 

Half  Defense. — And  defends  the  wrong  and  injury 
( m ) ,  and  says  that. 

No  Further  Cognizance  (n). — The  court  here  ought 
not  further  to  take  cognizance  of,  or  to  sustain,  the 
action  aforesaid,  because  the  said  defendant  says  that, 

Body. — Local  Action  (o). — The  cause  of  action 
aforesaid,  if  any,  accrued  to  the  plaintiff  herein, 
accrued  to  him  at  Jonesboro,  in  the  county  of  Wash- 
ington, in  the  State  of  Maryland,  and  within  the  juris- 
diction of  the  Circuit  Court  of  the  said  state,  in  and 
for  the  county  aforesaid,  and  not  within  the  District 
of  Columbia,  within  the  the  ijurisdiction  of  this 
court  (p) ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify ; 

Prayer  of  Judgment  {q). — Wherefore,  the  said 
defendant  prays  judgment  of  the  court  will  take 
further  cognizance  of,  or  sustain,  the  said  action,  and 
for  his  costs.     [Story^s  Pleadings  (r).] 

Thomas  Qbebn. 
Attorney  for  the  Defendant. 

Oath  (s). 

Venue. — District  of  Columbia,  City  of  Washing- 
ton, ss : 
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Body. — Personally  appeared  before  me  Richard  Boe 
and  made  oath  in  due  form  of  law  that  he^  the  said 
Richard  Roe,  isr  the  president  of  the  Midland  Railway 
Company,  a  body  corporate,  named  as  defendant  in 
the  above-entitled  cause,  and  that  the  foregoing  plea 
is  true  in  substance  and  in  fact. 

Richard  Rob. 

Jurat, — ^Subscribed  and  sworn  to  before  me  this  Ist 
day  of  May,  in  the  year  1908. 

Jambs  Pob^ 
[noi^arial  seal.]  Notary  Public. 

Demurrer   to  First  Plea. 

Caption. — Vt  supra. 

Demurrer. — The  plaintiff  says  that  the  plea 
pleaded  by  tlie  defendant  herein  is  bad  in  substance. 

Oeorge  Orat^ 
Attorney  for  Plaintiff. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are  these : 

1.  That  an  action  is  maintainable  in  this  Dis- 
trict for  a  death  occasioned  by  wrongful  act  of  the 
defendant,  although  such  act  may  have  been  done  in 
Maryland  (t). 

Judgment     on  First  Plea. — Respondeat  Oustrr. 

Caption. — Vt  supra. 

This  cause  came  on  to  be  heard  upon  the  plea  of  the 
defendant  herein  to  tlie  jurisdiction  of  the  court, 
whereupon,  all  and  singular  the  premises  being  seen 
and  by  the  court  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  appears  to  the 
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court  here  that  the  said  plea  of  the  said  defendant  by 
it  above  pleaded,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  to  quash  the  said  writ  of  the 
said  plaintiff.  Therefore,  it  is  considered  that  the  said 
defendant  further  answer  the  said  plaintiff  to  his 
writ  and  declaration  aforesaid  (u). 

(y).  Pleas  dilatory  are  pleas  which,  without  contesting  the 
truth  of  the  case  stated  in  the  declaration,  or  denying  the  defend- 
ant's liability,  show  some  facts  extrinsic  to  the  merits  of  the 
case  as  grounds  of  objection  to  the  plaintiff's  recovery  in  the 
particular  action  brought  by  him.  Such  an  objection  may  be, 
either:  First,  on  the  ground  that  the  suit  is  not  brought  in  the 
proper  court,  and  a  plea  stating  such  a  ground  is  a  plea  to  the 
jurisdiction;  or,  second,  on  the  ground  that  the  suit  is  prema- 
turely brought,  and  such  a  plea  is  one  in  suspension  of  the  action; 
or,  third,  that  for  some  defect  or  irregularity  in  the  writ  or  in  the 
framingf  of  the  action,  the  suit,  in  its  present  form,  cannot  be  main- 
tained; and  a  plea  setting  up  such  a  defect  or  irregularity  is  a 
plea  in  abatement. 

Abatement  is  a  generic  term  applicable  to  the  defeat  or  abating 
of  a  suit  by  all  objections  of  the  three  classes  just  defined;  and 
all  dilatory  pleas,  including  pleas  to  the  jurisdiction  and  in  sus- 
pension, as  well  as  those  strictly  in  abatement,  are  sometimes 
called  by  the  general  name  of  pleas  in  abatement;  thus  the  present 
plea  to  the  jurisdiction  is  found  in  Story's  Pleadings  under  the 
title.  Abatement.  Again,  some  authors  limit  pleas  in  abatement 
to  those  which  go  only  upon  objections  to  the  writ  and  declara- 
tion, placing  in  a  separate  class  pleas  to  the  disability  of  the  plain- 
tiff and  of  the  defendant:  Gould's  Pleadings,  Chapter  V.  And  in 
Longueville  vs.  Thistleworth,  2  Ld.  Raym.,  969,  970,  the  term 
seems  to  be  even  more  narrowly  restricted.  And  Lord  Coke 
makes  a  classification  which  appears  to  have  no  regard  to  the 
extent  of  the  word: 

"i.  In  good  order  of  pleading  a  man  must  plead  to  the  juris- 
diction of  the  court.  2.  To  the  person,  and  therein,  first  to  the 
person  of  the  plaintiff,  and  then  to  the  person  of  the  defendant. 
3.  To  the  count.  4.  To  the  writ.  5.  To  the  action,  etc.  Which 
order  and  form  of  pleading  you  shall  read  in  the  ancient  authors, 
agreeable  to  the  law  at  this  day;  and  if  the  defendant  misorder 
any  of  these,  he  loseth  the  benefit  of  the  former:"  Coke  on  Lit- 
tleton, 303,  a;  Tyler,  Appendix,  note  77. 
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Further  in  respect  to  the  somewhat  fluctuating  nomenclature 
applicable  to  dilatory  pleas  in  general,  see  note  w,  infra. 

All  dilatory  pleas  are  alike  in  that  they  are  disfavored  by  the 
courts  as  tending  to  delay  the,  trial  of  the  merits  and  sometimes 
to  defeat  justice.  On  that  account  such  pleas  are  treated  with 
exceptional  stringency,  being  subject  to  certain  peculiar  rules  which 
are  stated  in  note  ppp,  infra,  and  are  considered  more '  at  length 
in  several  other  notes  referred  to  in  that. 

{k).  Since  the  company  is  about  to  deny  the  jurisdiction  of 
the  court,  it  does  not  admit  itself  to  be  in  court  at  all,  and  so 
a  defendant,  but  speaks  of  itself  as  only  named  as  defendant. 

(/).  All  pleas,  and  all  motions,  intending  to  contest  the  juris- 
diction of  the  court,  should  purport  to  be  filed  in  proper  person 
when  interposed  by  an  individual;  because  an  attorney  is  an  officer 
of  the  court  and  the  employment  of  an  attorney  is  an  acknowledg- 
ment of  the  jurisdiction  of  the  court:  i  Chitty  PI,  444;  2  Wms. 
Saund.,  2,  note  2;  Grant  vs.  Sondes,  2  W.  Bl.,  1094,  I097J  R*  R* 
Co.  vs.  Keep,  22  Illinois,  9;  Gould's  Pleading,  222;  Knox  vs.  Sum- 
mers, 3  Cranch,  496;  note  aa  to  Case  XI,  supra.  But,  since  a 
corporation  has  no  proper  person,  it  must  appear  by  attorney: 
Bank  vs.  Slocomb,  14  Peters,  65;  Nispel  vs.  R.  R.  Co.,  64  Illi- 
nois, 311;  Kankakee  vs.  Commissioners,  etc.,  29  111.  App.,  86. 

(m).  For  the  distinction  between  full  defense  and  half  defense, 
and  the  respective  cases  to  which  each  is  appropriate,  see  Ship- 
man,  493;  Tyler,  375;  Wilkes  vs.  Williams,  8  Term  Rep.,  631. 
In  this  plea,  defendant,  intending  to  contest  the  jurisdiction  of  the 
court,  stops  on  the  word  "injury;"  in  the  second  plea  he  goes  fur- 
ther; and  in  the  fifth  plea,  when  all  his  objections  to  the  juris- 
diction of  the  court  and  to  the  disability  of  the  plaintiff  have  been 
overruled,  he  goes  to  the  full  extent  of  the  formula  of  defense.  In 
a  plea  to  the  jurisdiction,  even  half  defense  is  unnecessary,  and 
is  omitted  by  Mr.  Chitty:  2  Chitty  PI.,  894,  and  note  u;  but  it  is 
used  by  Mr.  Story. 

(n).  "Pleadings  should  have  their  proper  formal  commence- 
ments and  conclusions:"    Shipman,  463;  Perry,  392;  Tyler,  344. 

In  peremptory  pleas  the  commencements  and  conclusions  arc 
matters  of  form  only;  but  in  dilatory  pleas,  on  account  of  the 
disfavor  in  which  they  are  held,  everything  is  matter  of  sub- 
stance: note  dd,  infra;  and  formal  correctness  in  respect  of  the 
commencements  and  conclusions  was  necessary  at  common  law, 
and  may  even  now  be  insisted  upon  by  an  American  court:  Sec 
note  n,  infra. 

Although  it  is  said  in  the  modem  textbooks,  on  a  citation  of 
I  Chitty  PI.,  460,  that  a  plea  to  the  jurisdiction  has  no  formal 
commencement,  this  is  to  be  understood,  as  Mr.   Chitty  states  it. 
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that  such  a  plea  has  usually  no  prayer  of  judgment,  the  fact  heing 
that  all  such  pleas  commence  with  the  fonn  that  the  court  ought 
not  to  take  further  cognizance  of  the  action:  2  Chitty  PI.,  894; 
Story's  PL,  7. 

(o).  This  defense,  proceeding  on  the  ground  that  an  action 
cannot  be  maintained  in  this  District  for  a  death  caused  by  wrong- 
ful act  in  Maryland,  is  one  of  the  points  in  this  case  as  to  which 
the  defendant  is  concluded  by  the  decision  in  Stewart  vs.  R.  R.  Co., 

168  U.  S.,  445,  although  before  that  decision  the  contrary  doctrine 
had  been  held:    6  App.  D.  C,  56;  note  a,  supra. 

The  same  defense,  if  it  were  available,  might  be,  and  perhaps 
might  better  be,  raised  by  demurrer,  since  the  declaration  shows 
that  the  accident  occurred  in  Maryland;  and  in  such  a  case  the 
addition  of  a  formal  venue  in  the  District,  under  a  videlicet,  would 
be  recognized  as  merely  formal  and  not  even  casting  doubt  upon 
the  previous  averment  of  the  actual  place:    Holder  vs.  Aultman, 

169  U.  S.,  81.  And  the  same  point  was  in  fact  raised  by  demurrer 
in  the  Stewart  case. 

At  the  same  time,  it  seems  to  be  competent  to  set  up  by  plea 
that  the  cause  of  action  sued  upon  is  local  and  arose  without  the 
jurisdiction  of  the  court,  even  where  that  fact  appears  on  the  face 
of  the  declaration;  and  when  it  does  not  so  appear,  the  defense 
may  either  be  pleaded  to  the  jurisdiction  or  be  taken  advantage 
of  in  evidence  on  the  trial:  i  Chitty  PI.,  443,  444;  Gould's  Plead- 
ings, 219. 

Of  the  grounds  on  which  the  jurisdiction  of  the  court  might 
formerly  be  denied,  but  few  are  available  at  the  present  time,  unless 
pleas  proceeding  upon  the  disabilities  of  the  plaintiff  to  sue  or  the 
defendant  to  be  sued  may  be  so  classed.  By  some  authorities  irreg- 
ularities in  the  form  of  the  process,  or  in  the  manner  of  serving  it, 
are  treated  as  subjects  for  pleas  to  the  jurisdiction,  and  so  is  the 
fact  that  the  defendant  is  sued  in  a  county  wherein,  by  reason  of 
his  non-residence,  he  should  not  be  sued.  And  the  distinction  is 
made,  that,  where  a  defect  in  the  form  of  process  or  in  the  manner 
of  service  appears  on  the  face  of  the  papers,  advantage  should  be 
taken  by  a  motion  to  quash,  but  an  objection  based  on  extrinsic 
facts  must  be  taken  by  plea  in  abatement:  Puterbaugh's  Pleading 
and  Practice,  47;  19  Encyclopedia  PI.  &  Prac,  707.  But  objections 
based  on  such  extrinsic  facts  are,  in  Federal  courts  at  any  rate, 
frequently  or  most  frequently  taken  by  motion  supported  by  affi- 
davit of  the  facts:  Harkness  vs.  Hyde,  98  U.  S.,  476;  In  re 
Hohorst,  150  U.  S.,  653;  Goldey  vs.  Morning  News,  156  U.  S.,  518. 

It  is  generally  safer,  where  it  is  possible  so  to  do,  to  attack  the 
sufficiency  of  the  process  or  of  the  service,  and  to  take  the  class  of 
objections  just  generally  indicated,  by  motion  rather  than  by  plea, 

33 
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in  abatement;  and  this  for  these,  and  perhaps,  other  reasons: 
First,  a  plea  in  abatement  requires'  such  exceptional  precision  in 
respect  of  certainty  and  of  form  that  there  is  danger  that  the 
defense  may  be  defeated  by  merely  technical  defects;  and,  second, 
ii  issue  of  fact  should  be  taken  on  a  plea  in  abatement  and  found 
against  the  defendant,  final  judgment  would,  regularly  and  perhaps 
generally,  go  against  him  without  opportunity  to  plead  to  the  merits : 
note  Hi,  infra. 

But  where  the  cause  of  action  is  local,  as  injury  to  real  property, 
or  for  rent  on  a  lease  in  the  cases  wh^re  such  an  action  is  local: 
note  ee  to  Case  XIV;  and  the  suit  is  brought  in  a  county  other 
than  that  wherein  the  land  lies,  if  the  declaration  does  not  show 
the  situation  of  the  land,  the  defense  that  the  court  is  without 
jurisdicion  must  be  made,  if  made  in  pleading,  by  a  plea  to  the 
jurisdiction  of  the  court.  And  even  if  it  appears  on  the  face  of 
the  declaration  that  the  case  involves  such  local  matter,  the  defense 
may  be  taken  by  plea  to  the  jurisdiction  if  that  seems  preferable  to 
a  demurrer. 

{p).    Upon  the  same  principle  that  a  "plea  in  abatement  must 

give  the  plaintiff  a  better  writ,"  that  is,  must  show  how  the  action, 

/  if  maintainable  at  all,  may  be  properly  brought,  note  ddd,  infra; 

a  plea  to  the  jurisdiction  must  show  in  what  other  court  than  that 
in  which  the  suit  is  instituted  jurisdiction  may  be  had;  and  in 
England  it  was  laid  down  that  the  jurisdiction  of  a  court  of 
record  could  not  be  defeated  unless  the  defendant,  in  his  plea  in 
abatement  could  show  that  some  other  court  had  exclusive  juris- 
diction of  the  subject-matter  in  controversy:    i  Chitty  PL,  444. 

Hence  this  plea  undertakes  to  show  that  the  alleged  cause  of 
action  arose  within  the  jurisdiction  of  another  court 

{q).  The  necessary  conclusion  of  a  plea  to  the  jurisdiction  in 
most  cases  is  a  prayer  for  judgment  if  the  court  will  take  further 
cognizance  of  the  case:  Shipman,  463;  Perry,  393;  Tyler,  344. 
When  the  objection  is  on  the  ground  that  the  defendant  is  exempt 
from  the  jurisdiction  by  reason  of  some  personal  privilege,  the 
prayer  is,  if  the  defendant  ought  to  answer:     i  Chitty  PL,  445. 

(r).  This  plea  is  copied,  mutatis  mutandis,  from  a  plea  drawn 
by  Theophilus  Parsons,  and  found  in  Story's  Pleadings,  a  collec- 
tion of  pleadings  subsequent  to  the  declaration  which  was  pub- 
lished in  1804  by  Joseph  Story,  then  at  the  age  of  twenty-five  years. 

is).    By  Stat.  4  and  5  Anne,  Cap.  16,  s.  11,  it  is  provided  that 

"no  dilatory  plea  shall  be  received  in  any  court  of  record  unless 
the  party  offering  such  plea  do,  by  affidavit,  prove  the  truth  thereof, 
or  show  some  probable  matter  to  the  court  to  induce  them  to 
believe  that  the  fact  of  such  dilatory  plea  is  true." 
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This  provision,  either  by  force  of  the  original  enactment  or  by 
later  local  statutes,  is  generally  in  force  in  the  United  States. 
By  Rule  26,  sec  4, 

"A  plea  in  abatement  shall  be  accompanied  by  an  affidavit  of 
the  defendant,  his  agent,  or  attorney  as  to  the  truth  thereof." 

(t).  The  point  of  the  plea  to  the  jurisdiction  is,  that  an  action 
for  death  by  wrongful  act  done  in  Maryland  cannot  be  main- 
tained in  the  District  of  Columbia,  because:  First,  such  a  case  is 
not  within  the  District  statute;  and,  second,  the  right  given  by 
the  Maryland  statute  cannot  be  made  available  in  the  courts  of  the 
District.  The  demurrer  challenges  this  assumption  of  law  under- 
lying the  plea;  and  it  is  clearly  well  taken:    Note  a,  supra. 

On  this  demurrer  objections  to  the  plea  in  point  of  form  might 
be  taken,  without  being  specially  assigned,  unless  Rule  31,  sec.  3, 
be  held  to  apply  to  the  case  of  dilatory  pleas,  the  old  rule  being 
that  in  such  pleas  everything  was  matter  of  substance,  and  formal 
errors  could  be  attacked  on  general  demurrer.  And  defendant  can- 
not, on  such  a  demurrer,  search  the  record  and  turn  the  demurrer 
against  the  declaration:  note  dd,  infra. 

(m).  This  is  the  ancient  form  of  judgment  of  respondeas  ouster. 
The  form  in  contemporary  use  in  this  District  is  that  following  the 
second  plea. 

Plea. 

2.  In  Abatement,  to  the  Disability  of  the  Plain- 
tiff (r). 

Caption. — TJt  supra. 

Commencement. — Appearance, — And  the  Midland 
Railway  Company  sued  as  defendant  in  the  above- 
entitled  cause,  again  comes  by  its  attorney,  afore- 
said, and  (tf), 

Half  Defense, — Defends  the  wrong  and  injury  when 
and  where  it  shall  behoove  the  said  defendant  (a?), 
and, 

Prayer  of  Judgment  (y), — The  said  defendant 
prays  judgment  of  the  said  writ  and  declaration  (;:'), 
beecause  the  said  defendant  says, 

Body  {aa), — ]Vo  Local  Administration. — That  the 
administration  of  the  goods  and  chattels  which  were 
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of  the  said  Daniel  Doe,  deceased,  who  is  named  in  the 
said  declaration,  and  of  whom  the  said  plaintiff  allies 
himself  to  be  the  administrator,  was  never  committed 
to  the  said  plaintiff  by  any  order,  judgment  or  decree 
of  the  Supreme  Court  of  the  District  of  Columbia, 
and  that  the  said  plaintiff  is  not,  nor  ever  was,  the 
administrator  of  the  estate  of  the  said  Daniel  Doe, 
in  the  District  of  Columbia,  and  by  virtue  of  any  com- 
petent authority  appointing  him  to  be  or  to  act  as 
such  administrator  in  the  said  District ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify  ( 66 ) ; 

Prayer  of  Judgment. — Wherefore  the  said  defend- 
ant  prays  judgment  of  the  said  writ  and  declaration 
that  the  same  may  abate  {cc). 

[Signature  of  counsel  and  oathy  as  in  last  plea.] 

(v).  "Pleas  must  be  pleaded  in  due  order:"  Shipman,  491: 
Perry,  420;  Tyler,  373. 

Defendant  having  pleaded  to  the  jurisdiction  of  the  court,  and 
his  plea  having  been  held  bad,  proceeds  next  to  challenge  the  right 
of  plaintiff  to  maintain  the  action. 

Any  departure  from  the  order  of  pleading  which  is  prescribed 
in  the  passages  above  cited  would  be  bad,  and  would  more- 
over be  against  the  reason  and  nature  of  the  thing.  Thus, 
to  plead  to  the  disability  of  the  plaintiff  and  afterward  to  ques- 
tion the  jurisdiction  of  the  court  would  be  an  obvious  inversion  of 
the  natural  order  of  consideration  and  also  palpably  unreasonable, 
since  the  disability  of  the  plaintiff  could  not  be  disputed  except  by 
invoking  the  jurisdiction  of  the  court  to  determine  that  question,' 
and  thereby  admitting  that  the  court  has  jurisdiction:  See  note  cc 
to  Case  XI,  supra.  So,  upon  analogous  principle,  it  would  be  a 
departure  from  normal  order  to  question  the  plaintifFs  qualification 
to  maintain  the  action  after  having  set  up  that  the  defendant  is 
not  liable  to  be  sued. 

Pleas  dilatory  are,  therefore,  divided  into  classes,  the  classifica- 
tion having  reference  to  the  nature  of  the  pleas;  and  these  classes 
are  arranged  in  a  fixed  order,  which  is  determined  by  the  natural 
sequence  thereof.  A  defendant  may  plead  in  several  matters  in  abate- 
ment, according  to  this  orderly  sequence,  subject  to  these  restrictions : 
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First — He  must  not  plead  a  plea  of  one  class  after  having  pleaded 
a  plea  of  any  class  prior  in  the  order  of  arrangement.  -Thus,  the 
present  defendant,  pleading  now  to  the  disability  of  the  plaintiff, 
cannot  afterward  plead  a  plea  in  suspension  of  the  action,  pleas  in 
suspension  belonging  in  a  class  preceding  those  to  disability  of  the 
parties.  , 

Second. — He  cannot  plead  more  than  one  of  two  or  more  pos- 
sible pleas  of  the  same  class.  Thus,  he  may  plead  one  matter  of 
fact  going  to  the  jurisdiction  of  the  court,  one  in  suspension,  one 
to  the  disability  of  the  plaintiff,  and  so  on;  but  he  cannot  plead 
two  pleas  to  any  one  of  these  points,  nor  can  he  plead  two  matters 
of  fact  in  any  one  plea;  note  ff,  infra;  Shipman,  492;  Tyler,  373; 
Perry,  421 ;  Longueville  vs.  Thistleworth,  2  Ld.  Raym.,  970. 

Mr.  Stephen  observes  that  the  accepted  divisions  of  pleas  in 
abatement,  so  far  as  they  relate  to  pleas  in  abatement  of  the  writ, 
**seem  to  be  more  subtle  than  useful,  and  do  not  in  modern  practice 
often  come  under  consideration:"  Tyler,  86,  note  c.  But  the 
classification  as  a  whole  is  obviously  based  upon  reason,  and  with- 
out some  such  classification  it  would  be  impracticable  to  regulate 
and  limit  defenses  in  abatement.  And  Mr.  Chitty  says  of  the 
comment  of  Mr.  Stephen:  "Still,  however,  as  the  ancient  forms 
of  commencement  and  conclusion  depended  in  some  measure  on 
the  classification  of  the  plea,  the  student  may  find  it  useful  to  keep 
in  view  the  arrangement  There  is  always  great  danger  in  depart- 
ing from  old  forms  or  even  arrangements:"  i  Chitty  PI.,  448^ 
note  g. 

It  is  scarcely  necessary  to  say  that  no  matter  in  abatement  can 
be  pleaded  after  a  plea  in  bar,  since  pleading  to  the  merits  is  a 
waiver  of  all  objections  which  go  to  abate  the  suit  Nor,  at  com- 
mon law,  could  the  defendant  plead  in  abatement  after  having 
demurred  and  the  demurrer  overruled;  but  this  rule  no  longer 
obtains  in  this  District,  and  abatement  may  be  pleaded  under  a 
leave  to  plead  after  the  overruling  of  a  demurrer :  Deane  vs.  Echols, 
2  App.  D.  C,  522. 

(w).  In  thus  pleading  to  the  disability  of  the  plaintiff,  defendant 
waives  any  matter  which  he  may  have  going  in  suspension  of  the 
action,  or,  rather,  any  plea  of  the  class  defined  as  pleas  in  sus- 
pension and  constituting  in  the  order  of  arrangement  a  class 
precedent  to  pleas  to  the  disability  of  the  parties. 

The  classification  of  certain  pleas  as  pleas  in  suspension  is  of 
recent  institution,  no  class  of  that  name  being  known  to  the  order 
of  pleading  as  stated  by  Lord  Holt  in  Longueville  vs.  Thistleworth, 
2  Ld.  Raym.,  970;  or  by  Lord  Coke,  as  he  is  quoted  in  note  /', 
supra;  nor  does  either  Mr.  Chitty  or  Mr.  Gould  recognize  any 
body  of  pleas  as  a  class  of  pleas  in  suspension,  both  of  them  treat- 
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•ing  matter  in  suspension  as  going  to  the  disability  of  either  the 
plaintiff  or  the  defendant,  or  as  matter  in  abatement  Says  Mr. 
Chitty : 

"There  were  instances  in  which  the  right  of  action,  and  even  the 
present  suit  was  suspended  only,  and  not  destroyed;  and  when 
the  matter  could  only  be  pleaded  in  abatement,  and  the  plea  should 
conclude  si  respondere  debet  quousque,  etc.,  and  when  the  dis- 
ability is  removed  the  suit  will  proceed:"  i  Chitty  PI.,  447;  Gould's 
Pleadings,  224. 

In  the  class  thus  indicated  Mr.  Chitty  includes  the  plea  of  parol 
demurrer,  which  is  classed  by  modern  text  writers  as  a  plea  in 
suspension:     Shipman,  160;  Tyler,  84;  Perry,  175,  176. 

So  the  plea  of  alien  enemy,  that  is,  that  the  plaintiff  cannot  main- 
tain an  action  during  the  flagrancy  of  a  war  between  his  country 
and  ours,  is  sometimes  classed  as  a  plea  in  suspension:  Shipman, 
160;  Hutchinson  vs.  Brock,  11  Mass.,  119;  while,  on  the  other 
hand,  it  is  laid  down  as  settled  law  that  that  defense  may  be  pleaded 
either  in  abatement  or  in  bar,  at  the  option  of  the  pleader:  Bell 
vs.  Chapman,  10  Johns.  (N.  Y.),  183;  Le  Bret  vs.  Papillon,  4 
East,  502;  and  it  is  mentioned  as  properly  in  abatement  by  Mr. 
Gould  (p.  226)  and  by  Mr.  Chitty  (p.  448). 

The  plea  of  parol  demurrer  was  abolished  in  England  in  1831 : 
I  Chitty  PI.,  447.  What  has  been  said  above  will  warrant  a  doubt 
whether  there  is  any  plea  which  is  now  a  plea  in  suspension  in 
such  sense  that  it  cannot  be  pleaded  as  of  a  class  posterior  in  ordef 
to  pleas  in  suspension,  that  is,  by  way  of  disability  to  the  person 
or  in  abatement  to  the  writ. 

.  What  has  been  said  will  also  reenforce  the  intimation,  given  in 
note  y,  supra,  as  to  the  somewhat  indefinite  use  of  terms  in  rela- 
tion to  dilatory  defenses  and  the  want  of  entire  fixity  in  the  lines 
of  classification  among  pleas  of  that  nature. 

Among  the  pleas  alluded  to  by  Mr.  Chitty  in  the  passage  just 
above  quoted  as  showing  matter  of  temporary  disability  against 
the  plaintiff,  wherefore  the  action  should  be  delayed  until  {quousque) 
the  disability  shall  be  removed,  were  those  of  outlawry  incurred 
since  the  beginning  of  the  suit,  excommunicancy,  popish  recusancy, 
and  the  like:  i  Chitty  PI.,  448;  Faulkland  vs,  Stanion,  12  Mod., 400; 
and  in  Curwen  vs.  Fletcher,  i  Strange,  521,  on  a  plea  of  recusancy, 
or  the  refusal  to  take  a  certain  oath  authorized  by  statute  to  be 
administered,  there  is  a  very  spirited  debate  which  illustrates  the 
niceties  of  ancient  usage  and  the  subtleties  of  ancient  argument; 
among  the  points  urged  against  the  plea  was,  that  it  concluded 
only  quod  loquela  retnaneat  sine  die,  without  adding  "quousque  the 
disability  shall  be  removed." 
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(jr).  Mr.  Chitty  considers  it  more  correct,  in  a  case  of  this 
kind,  to  omit  the  entire  defense  and  prayer  of  judgment  at  this 
point;  but  he  says  that  some  precedents  are  otherwise:  3  Chitty 
PL,  8gs,  note  y;  and  •  some  of  the  forms  which  he  gives  depart 
from  his  advice:  Ibid.,  Sg7,  8gS;  and  the  form  here  used  is  mod- 
,cled  after  several  of  like  character  in  Story's  Pleadings  (ex.  gr. 
at  p.  22). 

It  is  also  laid  down  that,  ''In  pleading  to  the  person  of  the  plain- 
tiff or  defendant,  in  respect  of  disability  to  sue  or  be  sued,  and 
not  merely  on  account  of  the  non- joinder  of  another  party,  the 
plea  should  conclude  with  a  prayer,  'if  the  plaintiff  ought  to  be 
answered,'  or  whether  the  defendant  ought  to  be  compelled  to 
answer;  and  these  pleas  [of  personal  privilege  and  the  like],  fre- 
quently begin  with  a  similar  prayer,  as  alien  enemy,  etc.;  and  a 
plea  of  this  description,  concluding  merely  to  the  writ  would  be 
bad ;  but  pleas  «n  abatement  of  coverture  of  the  plaintiff  or  defend- 
ant, as  the  case  may  be,  as  the  objection  goes  rather  to  the  non- 
joinder of  the  husband  than  the  disability  of  the  feme,  conclude 
with  a  prayer  of  judgment  as  to  the  writ."  i  Chitty  PI,  461 ;  2  Wms. 
Saund.,  9,  note  10 ;  Lill/s  Entries,  i ;  McLaughlin  vs.  De  Young,  3 
Gill  and  J.,  4. 

The  form  here  used,  however,  is  modeled  after  precedents  in 
Story's  Pleadings,  22,  and  2  Harris'  Entries,  294;  both  of  which 
set  up  that  the  plaintiffs  are  not  executors,  both  begin  with  half 
defenses,  and  both  pray  judgment  of  the  writ;  and  see  Powers  vs. 
Cook,  I  Ld  Raym.,  63.  The  form  given  by  Harris,  as  appropriate 
to  the  usual  case  where  the  official  character  of  the  plaintiff  is 
denied,  runs  thus: 

"And  the  said  D.,  by  T.  H,,  his  attorney,  comes  and  defends 
the  wrong  and  injury,  etc.,  and  craves  oyer  of  the  letters  testa- 
mentary of  the  said  M.,  here  brought  into  court,  which  arc  read 
to  him  in  these  words,  to  wit :  [enter  the  letters] ;  which,  being 
read  and  heard,  the  said  D.  prays  judgement  of  the  said  writ,  because 
he  saith  that  the  said  B.  R.  and  T.  E.  are  not,  nor  ever  were,  execu- 
tors, nor  is,  nor  ever  was,  either  of  them  an  executor,  of  the  last 
will  and  testament  of  the  said  M. ;  and  this  [the  said  D.  is  ready 
to  verify] :  Wherefore,  inasmuch  as  the  said  B.  R.  and  T.  E.  are 
above  named  and  called  executors  of  the  last  will  and  testament 
of  the  said  M.,  the  said  D.  prays  judgment  [of  the  said  writ],  and 
that  [it  may  abate]. 

The  editor  has  followed  this  form,  mutatis  mutandis,  to  adapt  it  to 
the  particular  and  qualified  denial  of  plaintiff's  character  here  to 
be  pleaded,  assuming  that  the  form  adopted  is  established  in  Amcr 
icSin  use  by  the  authorities  cited,  rather  than  the  mode  of  pleading 
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laid  down  by  Mr.  Chitty  as  generally  to  be  used  in  a  plea  of  this 
diaracter.  ^ 

In  the  old  form  of  the  plea  that  the  plaintiff  was  never  executor 
or  administrator,  the  defendant  first  craves  oyer  of  the  plaintiff's 
letters  testamentary  or  of  adminstration,  of  which  it  was  formerly 
necessary  that  profert  should  be  made  in  the  declaration :  i  Went- 
worth,  14;  2  Harris'  Entries,  294;  Story's  Pleadings,  22.  But  Mr. 
Story  observes  in  the  margin,  ^*Quacre,  if  this  be  necessary,  for  no 
profert  is  made  in  our  courts  of  the  letters."  In  present  practice 
in  this  District,  profert  is  not  made  of  the  letters,  and  it  seems 
dear  that  no  oyer  thereof  is  necessary  or  possible:  Note  c  to  Case 
IX,  supra. 

(y).  The  prayer  of  judgment  is  unnecessary  in  the  commence- 
ment, as  stated  in  the  last  foregoing  note;  but  it  is  highly  impor- 
tant that  the  plea  should  condude  correctly,  and  in  the  conclusion 
the  plea  must  pray  for  the  proper  relief:    note  cc,  infra. 

In  a  plea  in  abatement  the  thing  desired  is  a  judgment  of  the 
court  abating,  or  quashing,  the  writ  which  is  the  foundation  of 
the  suit,  so  that  thereby  the  whole  suit  may  abate  or  collapse. 
But  much  precision  is  requisite  in  indicating  the  particular  writ, 
the  quashing  of  which  will  produce  this  desired  effect,  since  the 
court  will  not  help  the  defendant  if  he  mistakes  the  writ  to  be 
abated.  Thus  if  he  prayed  judgment  of  the  writ  when  the  action 
had  been  commenced  by  some  other  process,  or  of  the  bill  whea 
there  was  no  bill,  the  whole  plea  went  for  naught;  and  so,  if  he 
prayed  judgment  of  either  writ  or  bill  when  the  dedaration  wai 
th6  document  of  which  abatement  was  necessary. 

In  the  English  practice,  an  action  was  generally  instituted  either 
by  an  original  writ  or  by  a  bill:  note  a  to  Case  I;  note  a  to  Case 
III,  supra,  and  in  some  instances  the  language  of  the  reports  would 
indicate  that  the  initial  step  was  a  dedaration :  Johnson  vs,  Altham, 
10  Mod.,  192,  though  in  that  particular  case  it  was  hdd  that  to 
proceed  so  was  erroneous:  S.  C.  at  10  Mod.,  210.  It  was  fatal  to 
a  plea  in  abatement  to  pray  judgment  of  the  writ  if  the  suit  had 
begun  by  the  exhibition  of  a  bill,  or  of  the  bill  if  the  suit  was 
begun  by  the  issue  of  a,n  original  writ ;  and  in  a  case  where  the  first 
step  was  a  declaration,  judgment  should  be  prayed  of  neither  writ 
nor  bill  nor  declaration,  but  whether  the  defendant  should  be  com- 
pelled to  answer:  Johnson  vs.  Altham,  supra.  If  the  first  step  was 
by  original  writ,  judgment  should  be  prayed  of  the  writ,  and  some 
times  of  the  writ  and  the  dedaration;  if  by  bill,  then  the  prayer 
was  for  judgment  of  the  bill:  Lee  vs,  Barnes,  5  Mod.,  144;  Leaves 
vs.  Bernard,  5  Mod.,  131;  12  Mod.,  133. 

In  Attwood  vs.  Davis,  i  B.  and  Aid.,  172,  in  1817,  the  action 
was  commenced  in  the  K.  B.  by  bill,  there  being  no  original  writ 
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in  the  case.  The  defendant  pleaded  matter  in  abatement,  but 
prayed  judgment  "of  the  said  writ  and  o|  the  declaration  founded 
thereon,"  and  that  "the  same  may  be  quashed."  On  demurrer 
this  plea  was  held  bad  for  the  error  in  the  prayer.  Lord  Ellen- 
borough  said:  "There  must  be  judgment  for  the  plaintiff  of 
respondeas  ouster  unless  bill  and  writ  hiean  the  same  thing."  And 
Bayley,  J.,  said:  "There  is  a  distinction  between  a  plea  in  bar 
and  a  plea  in  abatement;  in  the  former  the  party  may  have  the 
right  judgment  upon  a  wrong  prayef,  but  not  in  the  latter:"  Quoted 
in  Withers  vs.  Greene,  9  How.,  213,  234. 

In  the  modem  American,  and  also  in  the  modem  English,  prac- 
tice, there  is  not,  even  in  theory,  any  original  writ  of  the  char- 
acter and  function  appertaining  to  the  original  writ  of  the  common- 
law  procedure:  Parsons  vs.  Hill,  15  App.  D.  C,  532;  notes  qq, 
WW,  infra.  And  the  modem  courts,  both  in  England  and  in  this 
country,  have  been  obliged  to  exercise  some  ingenuity  to  ascertain 
to  what  writ  the  prayer  of  a  plea  in  abatement  may  be  applied,  as 
will  appear  in  the  notes  last  cited.  The  nature  of  the  difficulty, 
and  the  way  in  which  it  has  been  dealt  with,  will  be  appreciated 
by  comparing  the  cases  in  New  York  which  undertake  to  define  of 
what  abatement  is  prayed:  Haywood  vs.  Chestney,  13  Wend.,  495; 
Harkness  vs.  Harkness,  5  Hill,  213;  Shaw  vs.  Dutcher,  19  Wend,, 
216;  and  see  also  McLaughlin  vs.  De  Young,  3  Gill  &  J.,  4. 

{g).  Surplusage, in  a  plea  in  abatement  will  not  vitiate  it,  but 
the  superfluous  or  idle  matter  will  be  rejected :  Hopkins  vs.  Squibb, 
I  Ld.  Raym.,  702 ;  Stokes  vs.  Mason,  9  East,  424 ;  Shaw  vs.  Dutcher, 
19  Wendell,  223.  If,  therefore,  as  seems  from  the  precedents  and 
on  principle  to  be  the  case,  needless  to  mention  the  declaration  in 
the  prayer  of  judgment,  such  mention  will,  at  least,  do  no  harm. 
And,  since  it  is  sometimes  necessary  to  include  the  declaration  in 
the"  prayer  of  judgment,  and  since  it  is  not  altogether  clear  that  there 
is  any  writ  to  be  quashed,  the  local  usage,  by  which  the  prayer 
is  of  both  writ  and  declaration,  appears  wise  and  safe. 

For  the  principles  which  determine  when  it  is,  and  when  it  is 
not,  necessary  to  pray  judgment  of  the  declaration  as  well  as  of 
the  writ,  see  3  Chitty  PI.,  900,  note  d;  2  Wms.  Saund.,  209  note  i; 
Powell  vs.  Fullerton,  2  Bos.  &  P.,  420 ;  Herries  vs.  Jamieson,  5  T.  R., 
553;  Lloyd  vs.  Williams,  2  M.  &  S.,  484;  Isley  vs.  Stubbs,  5  Mass., 
285;  notes  qq,  rr,  ww,  infra. 

(aa).  The  suggestion  of  this  defense  proceeds  upon  the  assumed 
principle,  that  an  administrator  cannot  sue  or  be  sued  as  admin- 
istrator in  other  courts  than  those  of  the  sovereignty  by  which  he 
is  made  administrator.  Hence,  it  is  argued  that  the  plaintiff,  being 
administrator  only  by  appointment  in  Maryland,  is  not  entitled 
to  maintain  an  action  in  that  capacity  in  this  District 
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In  the  absence  of  statute  altering  the  common  law  on  the  subject, 
the  point  would  be  well  taken.  Thus,  when  one  had  been  appointed 
an  administrator  by  the  proper  probate  court  in  Maryland,  and 
afterwards  a  part  of  that  state  was  segregated  and  included  in 
the  District  of  Columbia,  it  was  held  that  the  Maryland  letters 
would  not  entitle  the  administrator  to  sue  in  the  District  after  the 
separation  of  that  territory  from  Maryland:  Fenwick  vs.  Sears,  i 
Cranch.,  259.  But,  by  an  Act  of  1812,  reenacted  as  Code  D.  C, 
sec4  329,  a  foreign  administrator  or  executor  may  sue  in  the  Dis- 
trict in  his  official  capacity.  This  statute,  however,  does  make  such 
a  foreign  administrator  or  executor  liable  to  be  sued  here :  Vaughan 
vs.  Northup,  15  Peters,  i;  Plumb  vs.  Bateman,  2  App.  D.  C,  156; 
Bryan  vs.  Curtis,  30  App.  D.  C,  234;  and  so  is  the  law  generally 
elsewhere :  Caldwell  vs.  Harding,  5  Blatchford,  501 ;  Curie  vs.  Moor, 
I  Dana,  445 ;  Magraw  vs.  Irwin,  87  Pa.  St,  139 ;  Durie  vs.  Blauvelt, 
49  N.  J.  L.,  114;  though  there  are  cases  in  which  an  administrator 
may  render  himself  liable  to  suit  in  the  courts  of  another  sovereignty : 
Campbell  vs.  Tousey,  7  Cowen,  64;  Allsup  vs.  Allsup,  10  Yerger, 
283;  Story,  Conflict  of  Laws,  sec.  514. 

In  the  present  case,  the  only  ground  upon  which  this  plea  could 
be  made  plausible  is  the  peculiar  nature  of  the  suit  The  admin- 
istrator is  seeking,  under  a  foreign  appointment,  to  enforce  a  right 
arising  under  foreign  law,  which  right  he  could  not  sue  upon  in 
the  Maryland  courts,  since  by  the  terms  of  the  statute  the  action 
must  be  brought  in  the  name  of  the  state.  In  support  of  the  objec- 
tion here  made,  it  might  have  been  asked,  how  is  the  recovery  to  be 
apportioned,  whether  by  the  jury,  as  the  Maryland  law  provides, 
or  according  to  the  District  statute  of  distribution,  as  the  Code 
provides.  The  argument  might  have  insisted  upon  the  complica- 
tions which  result  from  the  diverse  provisions  of  the  two  statutes, 
and  the  possibility  that  the  administrator  might  escape  responsi- 
bility either  to  the  courts  of  this  District  or  those  of  Maryland. 

(bb).  The  plea,  ne  ungues  administrator,  that  the  plaintiff  is  not 
and  never  was  administrator  as  he  claims  to  be,  "according  to  some 
of  the  older  authorities,  has  been  treated  as  a  plea  in  abatement 
simply;  but,  according  to  the  best  considered  cases,  and  text  writers 
of  the  highest  authority,  it  is  a  plea  in  bar  of  the  action.  Every 
plea  in  abatement  must  give  the  plaintiff  a  better  writ;  but  the 
effect  of  this  plea  is,  that  the  plaintiff  has  no  right  to  sue  at  all  in 
the  character  of  administrator,  without  letters  clothing  him  with  that 
character,  and  is,  therefore,  a  bar  to  the  action :"  Ferguson  vs.  R.  R. 
Co.,  6  App.  D.  C,  525.  532. 

At  the  same  time,  a  plea  denying  the  official  character  of  one 
suing  or  sued  as  executor  or  administrator  is  classed  as  a  plea  in 
abatement  in  Story's  Pleadings,  22,  40;  2  Harris'  Entries,  294;  and 
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I  Wentworth,  14.  And  there  are  cases  of  high  authority  warranting 
such  classification:  Granwell  vs.  Sibley,  2  Levinz,  190;  Childress  vs. 
Emory,  8  Wheaton,  642.  In  Thomas  vs.  Cameron,  16  Wendell,  582, 
it  was  held  that,  while  this  defense  seemed  to  be  established  as 
proper  matter  for  a  plea  in  abatement,  it  did  not  follow  that  it  might 
not  also  be  pleaded  in  bar. 

With  respect  to  the  suggestion,  in  Ferguson  vs.  R.  R.  Co.,  supra, 
tliat  no  plea  can  be  in  abatement  unless  it  gives  the  plaintiff  a  better 
writ,  see  note  ddd,  infra. 

(cc).  The  conclusion  of  a  plea  in  abatement  is  of  the  highest 
importance,  the  stringency  with  which  correctness  in  this  particular 
is  insisted  upon  being  one  of  those  exceptional  exactions  in  matters 
of  form  by  which  courts  discourage  such  pleas :  note  ppp,  infra. 

It  is  said,  indeed,  that  the  commencement  and  the  conclusion  of  a 
plea  in  abatement  "make  the  plea:"  i  Chitty  PI.,  462;  Hixon  vs. 
Binns,  3  T.  R.,  185;  Crosse  vs.  3ilson,  2  Ld.  Rajon.,  1016,  1019;  2 
Wms.  Saund.,  209,  c,  note  i.  By  this  is  meant,  that  the  commence- 
ment and  the  conclusion  so  far  give  character  to  the  plea  that  if 
matter  properly  pleaded  in  bar  be  pleaded  with  commencement  and 
conclusion  in  abatement,  the  plea  is  treated  as  one  in  abatement; 
and,  e  converso,  if  matter  properly  in  abatement  be  pleaded  as  if 
in  bar,  it  is  bad  as  a  plea  in  bar:  i  Chitty  PL,  460;  Godson  vs.  Goodc, 
6  Taunton,  587;  Jenkins  vs.  Pepoon,  2  Johns.  Cases,  312;  Elmen- 
dorf  vs.  Schoonmaker,  10  Johns.  Rep.,  49.  "It  is  the  conclusion 
of  a  plea,  and  not  the  matter  of  it,  that  makes  a  plea  in  abate- 
ment :  so  that  should  a  man  plead  a  plea  that,  for  the  matter  of 
it,  might  have  been  pleaded  in  bar,  and  conclude  petit  quod  breve 
cassetur,  it  would  be  but  a  plea  in  abatement;  and  the  judgment 
could  be  no  other  than  a  respondeas  ouster.  So;  mce  versa,  a  plea 
in  abatement  pleaded  in  form  of  a  plea  in  bar,  would  be  a  plea  in 
bar,  though  an  ill  one:"  ,  Alice  vs.  Gale,  10  Mod.,  112.  • 

The  prayer  of  judgment,  concerning  which  something  is  said  in 
note  y,  supra,  is  on  this  account  a  vital  matter  in  the  conclusion 
of  a  plea  in  abatement.  Upon  a  plea  in  bar,  the  court  will  render 
the  judgment  warranted  by  the  facts  shown  without  regard  to  any 
mistake  of  the  defendant  in  praying  for  a  wrong  judgment;  but 
upon  a  plea  in  abatement,  the  defendant  can  have  only  the  judg- 
ment that  he  asks  for,  and  so  cannot  have  the  right  judgment  unless 
be  has  correctly  indicated  that  judgment  in  his  concluding  prayer. 
Cases  cited  in  note  y,  supra,  illustrate  the  fatal  consequences  of 
an  error  in  naming  the  writ  that  is  to  be  quashed  in  order  to 
accomplish  the  desired  effect  of  abating  the  action;  and  to  those 
may  be  added,  Justice  vs.  Whyte,  i  Mod.,  239;  Bowyer  vs.  Cook, 
5  Mod.,  146;  Withers  vs.  Greene,  9  How.,  213. 
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"If  this  were  the  case  of  a  plea  in  bar,  the  court  would  give 
that  judgment  which,  upon  the  whole  of  the  record,  appeared  to 
he  the  proper  judgment,  though  not  regularly  prayed  for  by  the 
party;  according  to  the  opinion  of  Montague,  C.  J.  [in  Plowden,66], 
which  we  had  once  before  occasion  to  advert  to  in  a  case 
before  us  [Le  Bret  vs,  Papillon,  4  East,  271].  But  in  abatement 
the  court  will  give  no  other  than  the  proper  judgment  prayed  for 
by  the  party.  ♦  *  *  And  without  the  defendant  prays  a  par- 
ticular and  proper  judgment  in  abatement,  the  court  are  not  bound 
to  give  a  proper  judgment  upon  the  whole  record,  as  they  would 
in  the  case  of  pleas  in  bar :"  Rex  vs.  Shakespeare,  10  East,  83,  per 
Lord  Ellenborough.  The  same  doctrine  is  stated  and  reenforced  by 
many  instances  of  great  stringency  in  the  application  thereof,  in 
Shaw  vs.  Dutcher,  19  Wendell,  216,  222. 

Demurrer    to  the  Second  Plea. 

Caption. — Vt  supra. 

In  form  as  before  with  this 

Note  of  matters  to  be  argued : 

1.  That  a  foreign  administrator  is  entitled  to  main- 
tain an  action  in  the  District  of  Columbia. 

2.  That  the  plea  is  in  other  respects  uncertain^ 
informal^  defective,  and  insufficient  (dd). 

Jadgment    on  Demurrer  to  the  Second  Plea. 

Caption. — Vt  supra. 

Upon  hearing  the  demurrer  of  the  plaintiff  to  the 
defendant's  plea  in  abatement,  it  is  considered 
that  the  said  demurrer  be,  and  the  same  is  hereby, 
sustained,  with  leave  to  the  defendant  to  plead  over 
€U3  he  may  be  advised  (ee). 

(dd).  To  a  plea  in  bar  a  demurrer  with  so  general  an  assign- 
ment of  grounds  would  be  only  a  general  demurrer,  upon  which 
the  demurrant  could  urge  no  defects  in  matters  of  form:  Shipman, 
263;  Perry,  234;  Tyler,  159;  note  11  to  Case  XI. 

But  it  is  established  that  the  Stat.  27  Eliz.,  and  4  and  5  Anne, 
requiring  demurrers  to  be  special  in  order  to  reach  formal  defects, 
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do  not  extend  to  pleas  in  abatement,  this  ruling  being  another  illus- 
tration of  the  disfavor  in  which  such  pleas  are  held :  note  ppp,  infra. 
Therefore,  everything  in  a  plea  in  abatement  is  matter  of  substance, 
and  may  be  availed  of  on  general  demurrer:  i  Chitty  PL,  664; 
Tyler,  159,  note  h;  2  Saund.,  210.  "Matters  of  form  may  be  taken 
advantage  of  on  a  general  demurrer,  when  the  plea  goes  only  in 
abatement;  for  the  statute  of  Elizabeth  only  means  that  matters  of 
form  in  pleas  which  go  to  the  action  shall  be  helped  on  general 
demurrer:"  Lord  Holt,  in  Walden  vs.  Holman,  2  Ld.  Raym.,  1015 
"You  need  never  demur  specially  to  a  plea  in  abatement :"  Bay  ley,  J., 
in  Lloyd  vs.  Williams,  2  M.  &  S.,  485;  Nowlan  vs.  Geddes,  i  East, 
634.  But  a  special  demurrer  is  sometimes  used  for  matters  of 
form:  Hixon  vs.  Binns,  3  T.  R.,  185;  and  Mr.  Chitty  advises  that 
course  when  the  defect  is  merely  informal:  i  Chitty  PI.,  465: 
Roberts  vs.  Moon,  cited  in  note  ss,  infra. 

Another  rule  of  peculiar  application  to  the  case  of  a  demurrer  to 
a  plea  in  abatement  is,  that  such  a  demurrer  reaches  only  errors 
in  the  plea  to  which  it  is  addressed,  and  cannot  be  made  to  extend 
back  to  the  declaration,  as  does  a  demurrer  to  other  pleadings: 
note  dd  to  Case  XI,  supra.  When,  therefore,  a  demurrer  is  filed 
to  a  plea  in  abatement,  the  defendant  cannot  search  the  record  and 
take  advantage  of  any  defects  that  he  may  find  in  the  declaration: 
Shipman,  267;  Perry,  235;  Tyler,  161;  i  Chitty  PL,  (ii6g\  Shaw  vs. 
Dutcher,  19  Wend.,  216. 

On  this  demurrer,  therefore,  defendant  cannot  attack  the  declara 
tion,  as  he  might  if  he  had  pleaded  in  bar  and  demurrer  were  taken 
to  such  plea,  but  he  must  content  himself  with  defending  his  plea 
in  abatement. 

These  principles  of  peculiar  application  to  the  demurrer  when  used 
against  a  plea  in  abatement  are  dictated  by  the  disfavor  of  the  courts 
toward  such  a  plea,  of  which  disfavor  several  other  manifestations 
are  noticed  in  these  notes,  and  are  recapitulated  in  note  ppp,  infra. 
The  judicial  odium  of  abatement  is  particularly  directed  against 
an  effort  to  raise  by  demurrer  an  objection  which  is  properly  avail- 
able only  by  a  plea  in  abatement,  which  in  proper  use  of  the  demurrer 
15  called  demurring  in  abatement. 

If  a  demurrer  show  as  cause  for  demurrer  some  matter  which 
should  properly  be  pleaded  in  abatement,  as  a  variance  between  the 
writ  and  the  declaration  or  a  misjoinder  or  nonjoinder  of  parties, 
it  is  called  a  demurrer  in  abatement.  On  such  a  demurrer  the  plain- 
tiff is  entitled  to  final  judgment,  because  there  can  be  no  demurring 
in  abatement:  5  Bacon  Abr.,  459;  Dockminique  vs.  Cavenant,  i 
Salkeld,  220;  Fumiss  vs.  Ellis,  2  Brockenbrough,  14;  Tyler  vs.  Hand, 
7  How.,  573;  and  see  Cabell  vs.  Vaughan,  i  Wms.  Saund.,  291; 
Case  V,  supra. 
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(ee).  This  is  the  form  of  judgment  upon  overruling  a  demurrer 
to  a  plea  in  abatement  which  is  in  present  use  in  the  District  of 
Columbia. 

Plea. 

3.  In  Abatement.    Infancy  of  the  Use  Plaintiff  {ff). 

Caption. — Ut  supra. 

Commencement. — Appearance. — And  the  said  de- 
fendant again  comes  by  its  said  attorney. 

Half  Defense. — And  defends  the  wrong  and  injury 
when  and  where  it  shall  behoove  the  said  defendant, 
and  the  said  defendant  (gg)j 

Prayer  of  Judgment. — Prays  judgment  of  the  writ 
^ind  the  declaration  aforesaid,  that  the  same  may  be 
quashed,  because  the  said  defendant  says  that, 

Body. — Infancy.  —  The  said  Ellen  Doe,  who  is 
named  in  the  said  declaration  as  use  plaintiff  therein, 
and  is  therein  alleged  to  be  the  widow  of  the  said 
Daniel  Doe  and  the  person  for  whose  benefit  the  said 
action  is  brought,  is  an  infant  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  nineteen  years ; 

Special  Yenue. — At  Hagerstown,  in  the  State  of 
Maryland,  to  wit,  in  the  District  of  Columbia  {hh)\ 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify ; 

Prayer  of  Judgment.  — Wherefore,  inasmuch  as  the 
said  plaintiff  has  sued  out  the  said  writ  and  declared 
therein,  in  her  own  person  and  not  by  guardian  or 
next  friend  (ti),  the  said  defendant  prays  judgment  of 
the  said  writ  and  tlie  said  declaration,  that  the  same 
may  be  quashed,  and  for  its  costs.  [Story's  Plead- 
ings, 12],  (;7),  (frt). 

[Signature  and  oath  as  before.] 
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Demurrer  to  the  Third  Plea. 

Caption. — Vt  supra. 

Demurrer. — In  the  usual  form,  with  this 

Note. — Of  mattcir  to  argued : 

1.  That  the  infancy  of  the  use  plaintiff  is  imma- 
terial in  this  action. 

2.  That  the  action  may  be  maintained  by  the  admin- 
istrator^ as  nominal  plaintiff,  to  the  use  of  an  infant 
use  plaintiff  without  joining  or  naming  a  guardian  or 
next  friend  for  the  use  plaintiff.   ( See  note  gg,  infra. ) 

3.  That  the  plea  is  bad  for  that  it  is  a  second  plea 
in  abatement  of  the  same  order  or  degree,  that  is  to 
say,  a  second  plea  to  the  disability  of  the  plaintiff,  and, 
therefore,  unauthorized  (ff). 

Judgment     on  the  Third  Plea  as  on  the  Second  Plea, 

supra,  I 

iff).  A  defendant  may  plead  in  abatement  only  one  plea  of  the 
class  or  degree:  Shipman,  492;  Tyler,  373;  Perry,  421.  Present 
defendant,  having  pleaded  to  the  disability  of  the  nominal  plaintiff, 
now  pleads  to  the  disability  of  the  use  plaintiff,  apparently  conceiving 
that  the  presence  of  two  plaintiffs,  and  their  exceptional  relations 
to  the  case,  entitle  him  to  exceptional  latitude  in  pleas  going  to  the 
disability  of  the  plaintiff.  In  this  the  defendant  is  probably  in  error ; 
since,  if  he  had  reason  to  object  to  the  capacity  of  both  plaintiffs 
on  different  grounds,  the  presence  of  two  plaintiffs  makes  no  more 
reason  for  the  two  pleas  of  the  same  degree  than  there  would  be 
if  defendant  had  two  diverse  grounds  of  objection  to  a  sole  plaintiff. 
In  the  latter  case,  he  would,  in  virtue  of  the  rule  on  the  subject,  be 
restricted  to  an  election  between  his  grounds  of  abatement  on 
account  of  plaintiff's  disability;  and  the  hardship  is  no  greater  if  he 
is  obliged  to  choose  between  objections  to  two  plaintiffs. 

igg).  This  plea,  apart  from  its  being  a  second  plea  of  the  same 
class,  seems  to  be  bad  in  substance.  While,  in  other  cases  where  the 
nominal  plaintiff  sues  as  a  legally  designated  representative  of  the 
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use  plaintiff,  the  interest  of  the  use  plaintiffs  should  appear:  note  ; 
to  Case  XII;  it  is  not  necessary  that  the  competency  of  the  use 
plaintiffs  to  maintain  independent  suits  should  appear:  State  vs. 
Dorsey,  3  Gill  &  J.,  75,  93;  Logan  vs.  State,  39  Md.,  177;  so  it  is 
not  an  objection  to  such  a  suit  that  use  plaintiffs  have  been 
'mis joined  or  non joined  in  a  manner  that  would  not  have  been 
proper  had  they  sued  directly:  U.  S.  vs.  O'Leary,  19  D.  C,  118; 
U.  S.  vs.  Ritchie,  3  Mackey,  162, 

{hh).  No  venue  is  necessary  to  be  laid  in  a  plea  in  abatement.  If 
such  a  plea  be  to  a  writ,  it  needs  no  venue,  but  may  be  tried  where 
the  writ  is  brought ;  per  Lord  Holt,  in  Vezey  vs.  Smith,  12  Mod.,  503 ; 
"it  shall  be  tried  where  the  action  is  laid;"  Nutt  vs.  Mills,  2  Ld. 
Raym.,  1014;  and  the  plea  is  not  made  bad  by  the  laying  of  the 
facts  without  the  jurisdiction:  Neale  vs. De  Gary,  7  T.  R.,  239.  This 
special  laying  of  venue  is,  therefore,  unnecessary ;  and  it  is  done  here 
only  because  a  venue  is  laid  in  the  form,  from  which  this  plea  is 
copied,  in  Story's  Pleadings,  12. 

(u).  Where  an  infant  sues,  it  must  be  by  the  guardian  or  his  next 
friend,  but  he  defends  by  guardian  only:  R.  R.  Co.  vs.  Taylor,  6 
App.  D.  C,  259,  270;  I  Chitty,  412,  530;  2  Wms.  Saund.,  117,  f,  note  i. 
The  suit  is  brought  in  the  name  of  the  infant  by  guardian  or  next 
friend,  and  not  in  that  of  the  guardian  or  next  friend :  6  App.,  259, 
supra.  When  an  infant  is  sued,  a  guardian  ad  litem  is  appointed  by 
the  court ;  the  guardian  is  usually  "the  nearest  relation  not  concerned, 
in  point  of  interest,  in  the  matter  in  question;"  the  infant  should 
be  brought  into  court  for  the  appointment  of  the  guardian,  and  to 
appoint  a  guardian  in  the  absence  of  the  infant  "is  contrary  to  the 
most  approved  usage,  and  is  certainly  a  mark  of  inexcusable  inat- 
tention :"  Bank  vs.  Ritchie,  8  Peters,  144. 

(;7) .  This  plea  taken  from  Story's  Pleadings,  is  in  the  form  appro- 
priate to  the  case  wherein  an  infant  plaintiff  undertakes  to  sue  with- 
out showing  that  his  action  is  approved  by  his  guardian  or  next 
friend,  who  is  needed  to  supply  the  infant's  want  of  discretion  and 
also  to  be  responsible  for  the  costs  of  the  suit. 

If  the  plaintiff  is  in  fact  not  an  infant,  he  may  reply  in  this  form. 

Replication  to  Plea  of  Infancy. — "And  the  plaintiff  says  that,  by 
reason  of  anything  by  the  said  D.  in  his  plea  above  alleged,  the  said 
writ  and  declaration  ought  not  to  be  quashed,  because  he,  the  said 
plaintiff,  says, 

"That  the  time  of  suing  out  the  said  writ,  and  declaring  therein,  he, 
the  said  plaintiff,  was  above  the  age  of  twenty-one  years, 

"Without  this,  that  he  was,  at  the  said  time,  an  infant  under  the 
age  of  twenty-one  years ; 

"And  this  he  prays  may  be  inquired  of  by  the  country."  [Story's 
PI.,  12.] 
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The  infancy  of  the  defendant  may  also  be  a  defense,  but  not  at 
present  in  abatement.  The  plea  of  infancy  on  the  part  of  the  defend- 
ant may  be  in  either  of  two  forms,  the  plea  of  nonage,  which  was 
a  plea  in  suspension;  and  the  plea  of  defendant's  infancy,  which 
differs  from  a  plea  of  plaintiff's  infancy  in  that  it  is  not  a  plea  in 
abatement,  but  a  plea  in  bar. 

Nonage  of  the  defendant  was  formerly  pleadable,  as  a  form  of 
parol  demurrer,  in  suspension :  Shipman,  160 ;  Tyler,  84 ;  Perry,  176 ; 
I  Chitty  PI.,  447;  but  the  whole  class  of  such  pleas  was  abolished  in 
England  in  1831,  and  does  not  now  exist,  if  it  ever  did  exist,  in  this 
country ;  note  w,  supra. 

When  the  fact  of  the  defendant's  infancy  was  pleaded  in  suspen- 
sion of  the  action,  it  was  called  a  plea  of  nonage.  While  there  is 
now  no  plea  technically  called  nonage,  it  is  well  to  remember  that 
name  for  the  sake  of  distinguishing  the  defense  made  thereby  from 
the  other  defense,  that  the  defendant  is  or  was  an  infant,  which  is 
now  available  in  a  proper  case,  which  is  the  present  defense  of 
infancy,  and  which  is  neither  a  plea  in  suspension  nor  a  plea  in 
abatement,  but  is  a  plea  in  bar,  that  is,  a  peremptory  plea  which 
defeats  the  plaintiff's  action  altogether. 

An  infant  sued  upon  a  contract  upon  which  he  is,  by  reason  of  his 
infancy,  not  liable,  may  plead  his  infancy  as  a  defense..  That  fact, 
if  established,  does  not  go  to  suspend  or  abate  the  action,  but  to  show 
that  the  plaintiff  has  no  right  of  action  at  all.  The  fact  of  the 
defendant's  infancy  may  be  shown  in  assumpsit  under  the  general 
issue,  or  it  may  be  pleaded  specially. 

(kk).  Among  the  other  pleas  in  abatement  to  the  disability  of  the 
plaintiff  were,  that  he  never  existed,  that  he  is  dead,  that  he  is  an 
alien  enemy,  an  outlaw,  attainted  of  treason  or  felony,  excommuni- 
cated, or  that  a  female  plaintiff  is  a  married  woman :  i  Chitty  PI.,  448. 

The  plea  of  alien  enemy  is  in  this  form : 

Plea  in  Abatement,  Alien  Enemy. — "And  the  said  D.,  by  T.  T.  M., 
his  attorney,  comes  and  defends  the  force  and  injury  when,  etc.,  and 
saith  that, 

"The  plaintiff  is  not  entitled  to  be  answered  to  the  declaration 
aforesaid  because  he,  the  said  D.,  says, 

"That  the  plaintiff  is  an  alien,  born  at  Calais,  in  the  Republic 
of  France,  in  parts  beyond  seas,  under  the  ligeance  of  the  said  gov- 
ernment, an  enemy  to  this  State,  and  of  the  United  States  of 
America,  and  bom  of  a  father  and  mother  adherents  to  the  enemies 
of  the  said  State  and  of  the  said  United  States : 

"And  the  plaintiff  came  hither  into  this  State  without  the  safe 
conduct'  of  the  said  United  States; 

"And  this  the  said  D.  is  ready  to  verify; 

24 
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"Wherefore,  he  prays  judgment  if  the  said  plaintiff  ought  to 
be  answered."  [Story's  PL,  lo;  2  Harris*  Ent.,  272.  Signed  by  T.  T. 
Mason.] 

It  will  be  observed  that  this  plea  goes  beyond  the  mere  allegation 
of  hostile  alienage,  and  traverses  by  anticipation  the  possible  matter 
of  rebuttal  which  would  exist  if  the  plaintiff  had  a  safe  conduct,  or 
a  license  to  reside  in  the  country  during  the  war.  This  is  i^ 
conformity  to  the  rule  which  requires*  the  greatest  possible  certainty 
in  a  plea  in  abatement,  because  such  pleas  are  held  in  disfavor. 
On  this  point  Lord  Kenyon  said,  in  Casseres  vs.  Bell,  8  T.  R.,  166: 

"As  this  is  an  odious  plea,  the  defendant  must  state  everything 
that  can  oust  the  plaintiff  of  his  right  of  suing,  *  *  *  negativing 
every  presumption  that  could  arise  in  favor  of  the  plaintiff's  right 
to  sue.  When  I  first  read  this  case,  it  occurred  to  me  that,  on  prin- 
ciple, it  was  not  necessary  to  negative  all  these  facts  in  the  defend- 
ant's plea;  but  the  case  in  4  Modern  [Derrier  vs.  Cemaud],  and 
that  cited  from  Sir  J.  Strange  [Openheimer  vs.  Levi,  2  Strange, 
1082]^  have  removed  my  doubts;  they  shew  that  the  plaintiff  is 
not  driven  to  reply  any  of  these  facts,  for  that  the  defendant  must 
negative  them  in  his  plea." 

Plea. 

4.  In  Abatement.  To  the  Disability  of  the  Defend- 
ant {II). 

Caption. — TJt  supra. 

Commencement.  —  Appearance,  —  And  the  said 
defendant  again  comes  by  its.  attorney  aforesaid  and 

Ambiguous  Defense. — Defends  the  wrong  and 
injury,  when,  etc.  (mm),  and  the  said  defendant 

Prayer  of  Judgment. — Prays  judgment  of  the  said 
writ  and  the  said  declaration  because  the  said  defend- 
ant says  (nn), 

Body. — Inducement. — That  the  said  defendant  is  a 
body  corporate  organized  and  existing  under  the  laws 
of  the  State  of  New  York,  and  having  its  principal 
offices  and  place  of  business  in  the  said  state ;  that  the 
said  defendant  owns  and  operates  a  line  of  railroad 
extending  from  the  city  of  Baltimore,  in  the  State  of 
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Maryland,  to  the  city  of  Erie,  in  the  State  of  Pennsyl- 
cania;  that  the  only  business  of  the  said  defendant 
is  the  operation  of  the  said  railroad  for  the  transporta- 
tion of  freight  and  passengers  between  points  upon 
the  said  line ;  that  no  part  of  the  said  line  of  railroad 
extends  or  lies  within  the  District  of  Columbia,  and 
the  said  defendant  does  not  operate  or  cause  to  be 
operated  any  trains  within  the  said  District, 
nor  does  it  transport  any  freight  or  passen- 
gers within  the  said  District,  or  into  the  said 
District,  or  to  or  from  any  places  therein;  that  the 
said  defendant  does  not  own,  possess,  maintain  or 
occupy  any  station,  terminal,  warehouse,  wharf, 
dock,  platform,  or  any  other  building,  structure  or 
place  in  the  said  District  for  the  reception,  delivery, 
storage,  deposit,  handling  or  transportation  of  freight, 
or  for  the  reception,  discharge,  or  other  accommoda- 
tion of  passengers;  that  the  said  defendant  does  not 
oyn,  possess  or  maintain  any  office,  nor  does  it 
retain  or  employ  any  officer,  agent  or  servant,  in  the 
said  District  for  the  conduct  of  any  of  the  said  defend- 
ant's business  or  affairs,  and  the  said  defendant  does 
not  carry  on  or  transact,  nor  has  it  at  any  time  car- 
ried on  or  transacted  any  business  in  the  said  Dis- 
trict, saving  and  excepting  the  matters  and  things 
hereinafter  immediately  stated  and  specified,  that  is 
to  say  : 

That  the  said  defendant  does  permit  and  authorize, 
and  has  during  the  period  of  five  years  last  past  per- 
mitted and  authorized  one  Joseph  Dale,  in  the  name 
of  the  said  defendant  and  on  its  behalf  and  for  its 
interest  and  benefit,  to  solicit  in  the  said  District 
contracts  for  the  transportation  by  the  said  defend- 
ant of  freight  and  passengers  from  points  upon  the 
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said  line  of  the  said  defendant  to  other  points  upon 
the  said  line ;  that  all  of  such  freight  and  passengers 
solicited  by  the  said  Dale  and  by  him  procured  for  the 
said  defendant  are  actually  taken  and  received  by  the 
said  defendant  at  places  without  the  said  District, 
and  not  in  any  case  at  any  place  within  the  said  Dis- 
trict, and  all  of  such  freight  and  passengers  are 
actually  carried,  delivered,  discharged  and  in  all  other 
respects  conducted,  directed  and  managed  by  the  said 
defendant  at  places  without  the  said  District,  and  not 
at  any  place  within  the  said  District;  that  the  said 
Dale  is  authorized  by  the  said  defendant  to  make 
contracts,  in  the  name  and  on  behalf  of  the  said 
defendant,  and  does  so  make  contracts,  for  the  trans- 
portation of  freight  and  passengers  from  places  within 
the  District  of  Columbia  to  places  on  the  line  of  the 
said  defendant  and  thence  to  other  places  on  the  said 
line,  or  to  places  beyond  the  said  line,  such  trans- 
portation under  such  contracts  and  by  the  terms 
thereof  to  be  performed,  and  being  in  fact  performed, 
by  the  said  defendant  so  far  as  the  same  is  between 
places  on  the  said  line  of  the  said  defendant,  and  such 
transportation  being  performed  by  other  carriers  so 
far  as  the  same  is  between  places  in  the  District  of 
Columbia  and  some  place  or  places,  on  the  said  line 
of  the  said  defendant ;  that  in  the  making  of  the  con- 
tracts aforesaid,  the  said  Dale  issues  and  delivers,  to 
the  persons  so  contracting  for  transportation,  in 
the  name  and  on  behalf  of  the  said  defendant,  tickets 
for  the  carriage  of  passengers  and  bills  of  lading  for 
the  carriage  of  freight,  by  the  terms  of  which  said 
tickets  and  bills  of  lading  the  transportation  of  pas- 
sengers and  freight,  respectively,  from  places  within 
the  said  District  to  the  places  of  destination  is  con- 
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trax^ted  for ;  that  the  said  Dale  is  not  paid  any  salary 
or  other  fixed  or  regular  compensation  by  the  said 
defendant,  nor  does  the  said  defendant  maintain  or 
pay  for  any  office  or  other  place  of  business  occupied 
or  used  by  the  said  Dale,  nor  does  the  said  defendant 
pay  or  contribute  to  pay  the  rent  or  any  other  part 
of  the  cost  and  expenses  of  any  such  place  of  busi- 
ness in  the  said  District  occupied  by  the  said  Dale 
or  by  any  other  person  for  any  business  of  the  said 
defendant;  and  that  the  said  Dale  is  paid  by  this 
defendant  for  such  services  as  he  performs,  on  its 
behalf  and  in  the  manner  aforesaid,  solely  by  com- 
missions calculated  at  an  agreed  rate  upon  the  volume 
and  value  of  the  traffic  procured  by  his  solicitation 
aforesaid  for  the  said  defendant  in  the  manner  afore- 
said {oo) ; 

Absque  Hoc. — Without  this,  that  the  said  defend- 
ant does  or  is  doing  business,  or  has  done  business,  in 
the  District  of  Columbia ; 

And  without  this,  that  the  said  defendant  transacts 
or  is  transacting,  or  has  transacted,  any  business  in 
the  District  of  Columbia  (pp) ; 

Conclusion.  — ^Verification,  —  And  this  the  said 
defendant  is  ready  to  verify ; 

Prayer  of  Judgment — Wherefore  the  said  defend- 
ant prays  judgment  of  the  writ  and  the  declaration 
aforesaid,  and  that  the  same  may  be  quashed. 

[Signature  and  oath  as  before.] 

Demurrer     to  the  Fourth  Plea. 
Demurrer. — In  the  usual  form,  with  this 

Note. — Of  matter  to  be  acquired : 

1.  That  the  said  plea  shows  no  ground  whereon  the 
said  defendant  can  be  held  exempt  from  suit  in  this 
jurisdiction. 


358    Case  XVI — Doe,  Etc. ,  vs.  MidUmd  Rwy.  Co. 

2.  That  the  facts  stated  in  th^  said  pW  constitute 
a  doing  of  business  by  the  said  defendant  within  the 
jurisdiction  of  this  court. 

3.  That  the  plea  is  not  pleadable  at  this  stage  of 
the  cause,  the  said  plea  being  one  to  the  jurisdiction 
of  the  court  and  so  not  now  available  to  the  defend- 
ant because, 

The  defendant  has  before  pleaded  one  plea  to  the 
jurisdiction  of  the  court;  and  because, 

The  defendant  has  before  pleaded  to  the  disability 
of  the  plaintiff. 

Juds:ment  on  the  Fourth  Plea. 

In  form  as  on  the  second  plea,  supra. 

{II).  The  order  of  pleading  is  in  the  text>books  usually  indicated 
by  a  typographical  arrangement  which  may  create  some  doubt  whether 
pleas  to  tlic  disability  of  the  plaintiff  and  pleas  to  the  disability  of  the 
defendant  are  different  classes  of  successive  degrees,  and  so  plead- 
able consecutively,  or  together  constitute  a  single  class,  pleas  to^the 
disability  of  the  person,  so  that  the  defendant  can  plead  only  once  to 
the  fact  of  personal  disability  and  must  choose  whether  the  plea  of 
this  degree  shall  be  to  the  disability  of  the  plaintiff  or  of  the  defend- 
ant. But  Lord  Coke  says  distinctly,  in  the  passage  quoted  in  note 
y,  supra,  that  the  order  of  pleading  is,  "first  to  the  person  of  the 
plaintiff,  and  then  to  the  person  of  the  defendant."  Whence  it  may 
be  inferred  that  it  is  competent  to  plead  successively  to  the  disability 
of  both  parties. 

Some  confusion  exists  among  the  authorties  as  to  the  extent  and 
character  of  pleas  to  the  disability  of  the  defendant;  all  agree  that 
coverture  is  such  a  plea.  Mr.  Story  sets  under  this  head  a  plea  that 
two  defendants,  sued  as  husband  and  wife,  are  not  married,  and  he 
includes  also  pleas  of  nonjoinder  of  defendants,  and  misnomer  of  the 
defendant.  Mr.  Gould  has  no  separate  classification  of  pleas  to  the 
defendant's  disability,  and  treats  all  pleas  relating  to  the  defendant's 
person  among  pleas  in  abatement,  in  which  class  he  includes  also 
misnomer  of  the  plaintiffs  and  divers  other  matters  which,  in  Mr. 
Chitty's  stricter  classification,  go  in  abatement  of  the  count  or  the 
writ.     Mr.  Chilty  classes  as  pleas  to  the  person  of  the  defendant 
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€oly  coverture,  infancy  as  it  was  pleaded  before  parol  demurrer 
was  abolished,  and,  apparently,  the  privilege  of  the  defendant:  i 
Chitty  PI.,  449.  Some  pleas  of  privilege  he  ranks  with  pleas  to 
the  jurisdiction :  p.  444. 

Some  question,  therefore,  may  be  mooted  on  demurrer  to  this  plea 
whether  it  is  not  one  that  goes  purely  to  the  jurisdiction  of  the 
court,  and  has,  therefore,  been  waived  by  the  defendant  in  passing 
from  pleas  of  that  class  to  those  later  in  sequence,  and  not  in  pro- 
priety a  plea  going  upon  the  disability  of  the  defendant  to  be  sued. 
If  the  former  view  be  correct,  then  the  defendant  is  now  deprived 
of  this  defense  by  having  chosen  to  plead  to  the  jurisdiction  of  the 
court  upon  another  ground.  On  the  other  hand,  a  plea  of  non- 
liability to  be  sued,  or  to  be  sued  in  the  paricular  court,  would  seem 
to  be  a  personal  disability  of  the  defendant  in  a  way  very  like  the 
privilege  of  a  married  woman  or  of  a  person  exempt  from  suit 
by  reason  of  his  rank,  office,  or  particular  situation. 

The  question  is  suggested  on  demurrer  taken  below  to  this  plea; 
and  the  question  suggests  the  doubts  which  may  occasionally  arise 
on  account  of  the  unsettled  terminology  of  the  subject  as  treated 
by  the  courts  and  text  writers. 

In  R.  R.  Co.  vs.  Harris,  12  Wall,  65,  the  defense,  that  the  defend- 
ant corporation  was  not  an  inhabitant  of,  or  found  in,  this  District,  was 
set  up  by  a  plea  in  abatement.  In  most  of  the  recent  Federal  cases 
the  liability  of  such  a  defendant  is  disputed  by  a  motion  to  quash 
the  service  of  process,  in  support  of  which  evidence  is  offered  as  to 
the  extent  and  character  of  the  defendant's  business  done  within 
the  jurisdiction :  see  note  o,  supra. 

In  general,  it  seems  to  be  settled  that  the  defendant's  exemption 
from  suit  by  reason  of  his  privileged  character  or  situation  should 
be  pleaded  in  abatement ;  as  that  he  is  a  member  of  the  legislature : 
Kings  vs.  Coit,  4  Day  (Conn.),  129;  or  that  he  was  served  with 
process  while  temporarily  within  the  jurisdiction  as  a  witness,  liti- 
gant or  otherwise  actually  concerned  in  the  administration  of  justice: 
Hubbard  vs.  Sanborn,  2  N.  H.,  468;  Grant  vs.  Bedinger,  4  B.  Mun- 
roe,  539;  Van  Alstyne  vs.  Dearborn,  2  Wendell,  586;  Halsey  vs. 
Steward,  i  Southard  (N.  J.),  336;  Grove  vs.  Campbell,  9  Yerger,  7. 
On  the  subject  of  privilege  from  suit  see  Wilder  vs.  Welch,  i  Mac  A., 
566;  Mclntire  vs.  Mclntire,  5  Mackey,  344;  Merrick  vs.  Giddings, 
MacA.  &  M.,  55;  Howard  vs.  Trust  Co.,  12  App.  D.  C,  222. 

(mm).  As  to  the  purpose  and  significance  of  this  ambiguously 
abbreviated  form  of  defense,  see  note  ;  to  Case  I,  supra. 

(nn) .  As  is  stated  in  note  c,  supra,  a  corporation  is  not  liable  to  be  ' 
sued  in  a  state  foreign  to  the  state  by  which  it  is  created  unless  it  is 
doing  business  in  such  foreign  state.    The  purpose  of  this  plea  is  to 
show  that  the  defendant,  being  here  a  foreign  corporation,  is  not 
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doing  business  in  this  District  of  the  nature  and  extent  which  should 
subject  it  to  the  jurisdiction  of  the  courts  here.  To  this  end  the  plea 
sets  out  the  general  fact  that  the  company's  -business,  so  far  as  that 
business  consists  of  actual  transportation,  is  all  done  without  the 
District;  that  the  company  has  no  place  of  business  or  any  of  the 
physical  means  of  business  situate  in  this  District;  and  that,  in 
general,  it  has  done  no  business  here  except  so  far  as  certain  facts, 
which  are  particularly  stated,  may  constitute  a  transaction  of  busi- 
ness within  the  District;  and  the  plea  concludes  with  a  special 
traverse,  the  purport  of  which  is,  that  the  particular  facts  stated,  do 
not  amount  to  such  transactions  as  would  render  the  defendant 
liable  to  be  sued  here;  the  inducement,  specifically  indicating  what 
the  company  has  done  and  negativing  all  other  business,  is  pleaded 
as  explaining  and  justifying  the  averment,  under  the  absque  hoc,  of 
the  legal  conclusion,  that  the  corporation  does  not  carry  on  busi- 
ness within  the  District:  Shipman,  300;  Perry,  256,  258;  Tyler,  190. 

If  the  facts  stated  in  the  inducement  do  not  constitute  such  a  doing 
of  business  as  would  bring  the  company  within  the  jurisdiction  of 
the  courts  here,  the  special  traverse  is  good;  if  the  facts  stated 
amount  to  a  doing  of  business,  the  traverse  is  bad.  In  either  case, 
the  question  of  law  is  presented,  and  must  be  determine^  by  the 
court  on  demurrer;  unless,  of  course,  plaintiff  should  take  issue 
in  fact  on  the  plea.  This  he  could  not  afford  to  do  unless  he  could 
show  that  the  defendant  is  otherwise  engaged  in  business  here  than 
is  admitted  in  the  inducement;  and  the  inducement  is  drawn  in  a 
view  to  putting  on  the  record  the  facts  exactly  as  they  are,  so 
that  on  an  issue  of  fact  the  plaintiff  could  not  prove  something 
which  the  plea  has  not  admitted. 

The  defendant  might,  had  it  chosen  to  do  so,  have  avoided  the 
special  traverse  in  this  instance  and  pleaded  directly  that  it  was 
a  foreign  corporation  and  not  engaged  in  business  in  this  District. 
But,  in  that  case,  the  plaintiff  would  probably  have  taken  issue  in 
fact  upon  the  plea,  and  there  would  have  followed  a  trial  upon 
which  the  facts  stated  in  this  plea  would  have  been  proved,  and 
the  question,  whether  or  not  such  facts  constituted  a  doing  of  busi- 
ness in  the  sense  of  the  statute,  would  have  become  a  question  of 
law  for  decision  by  the  court.  If  the  opinion  of  the  court  should 
be  that  the  corporation  is  doing  business  here,  a  verdict  against  the 
defendant  upon  the  plea  would  be  directed,  and  upon  this  verdict 
there  would  be  a  final  judgment  for  the  plaintiff,  according  to  the 
general  rule  which  entitles  the  plaintiff  to  final  judgment  upon  a 
plea  in  abatement  proved  to  be  false:  note  m,  infra. 

By  so  pleading  the  facts  as  to  develop  on  the  record  the  point  of 
law  involved,  defendant  obliges  plaintiff  to  try  that  question  upon 
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demurrer,  upon  which  the  plaintiff,  if  successful,  obtains  only  the 
judgment  of  respondeat  ouster,  and  defendant  is  left  free  to  fall 
back  upon  its  other  defenses.  This  situation  illustrates  the  prac- 
tical advantage  sometimes  made  available  through  the  special 
traverse.  The  case  of  Brown  vs.  Savings  Bank,  28  App.  D.  C,  351* 
illustrates  the  embarrassment  to  which  a  defendant,  having  a  meri- 
torious defense,  may  be  exposed  by  first  pleading  in  abatement  and 
being  defeated  on  the  trial  of  that  plea.  In  that  case  the  defendant 
corporation  was  sued  as  a  body  corporate  doing  business  in  this 
District  The  plea  was  this,  presenting  as  will  be  observed,  only 
matter  of  fact: 

Plea  in  Abatement.  Non-residence  of  Corporate  Defendant. — 
"Now  comes  the  defendant  Savings  Bank  of  the  Grand  Fountain, 
U.  O.  T.  R.,  a  corporation  under  the  laws  of  the  State  of  Virginia, 
by  its  attorneys,  J.  C.  R.  and  G.  H.  W.,  appearing  specially  for 
the  purposes  of  this  plea,  and  not  otherwise,  and  says: 

"That  this  court  ought  not  to  have  or  take  further  cognizance 
of  the  action  aforesaid,  because  it  [the  said  defendant]  says, 

"That  the  supposed  causes  of  action,  and  each  and  every  of 
them,  if  any  such  have  accrued  to  the  said  plaintiff,  are  cognizable 
only  in  the  [said]  State  of  Virginia,  in  that  the  said  defendant 
Savings  Bank  has  no  branch  office  or  [place  of]  'business,  nor  has 
it  any  agent  or  representative  within  the  jurisdiction  of  the  District 
of  Columbia; 

"Wherefore  it  [the  said  defendant]  prays  judgment  whether  the 
court  can  or  will  take  further  cognizance  of  the  action  aforesaid." 

Upon  this  plea  an  issue  in  fact  was  taken  by  this  replication : 

Replication.  Suit  Is  on  a  Local  Contract. — "The  plaintiff,  for 
replication  to  the  plea  of  defendant,  says  that  he  ought  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  defefidant  by  reason  of  anything  in  the  said  plea 
alleged,  because  he  says, 

"That  the  contracts  sued  upon  in  this  cause  were,  and  each  of 
them  was,  entered  into  by  the  defendant  with  the  plaintiff's  testatrix 
in  the  District  of  Columbia: 

"And  this  plaintiff  is  ready  to  verify. 

"A.  A.  Berne Y, 
"Jos.   H.   Stewart." 

The  issue  thus  made  was  found  against  the  defendant,  where- 
upon the  plaintiff  became  entitled,  according  to  the  general  rule, 
to  a  final  judgment.  As  it  happened  in  that  case,  the  trial  court, 
in  the  exercise  of  a  discretion  which  would  not  always  be  exercised 
in  favor  of  a  defendant  pleading  in  abatement,  and  acting  upon 
a   construction   of  the   statute   relating  to   amendments   which   the 
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QoMTt  of  Appeals  left  undetermined,  granted  the  defendant  leave  to 
plead  over.  The  opinion  of  the  Court  of  Appeals  indicates  that  it 
would  not  be  prudent,  in  another  case,  to  plead  in  abatement  relying 
upon  the  exceptional  concatenation  of  favorable  circumstances 
which  in  this  case  enabled  the  defendant  to  escape  a  final  judgment 
upon  its  plea  in  abatement 

{oo).  Whether  a  corporation  which  performs  all  its  contracts, 
and  in  that  sense  carries  on  all  its  actual  business  elsewhere  is 
engaged  in  business  here,  within  the  meaning  of  the  statute,  by 
reason  of  the  fact  that  it  permits  an  agent  to  make  contracts  for  It 
here  in  the  manner  stated  in  this  plea,  is  a  question  always  more  or 
less  difEcult  and  not  always  free  of  doubt  upon  the  authorities. 
Among  the  cases  which  should  be  consulted  on  this  point  are :  Green 
vs.  R.  R.  Co.,  205  U.  S.,  530;  Peterson  vs.  Rwy.  Co.,  205  U.  S.,  364; 
In  re  Hohorst,  150  U.  S.,  653;  Ins.  Co.  vs,  Spratley,  172  U.  S.,  602; 
Ins.  Co.  vs,  Meyer,  197  U.  S.,  407;  Ricketts  vs.  Sun  Co.,  27  App. 
D.  C,  222;  Dallas  vs.  R.  R.  Co.,  2  MacA.,  146;  Howard  vs.  R.  R. 
Co.,  II  App.  D.  C,  300;  R.  R.  Co.  vs.  Koontz,  104  U.  S.,  10;  Rwy. 
Co.  vs.  Pinckney,  149  U.  S.,  194;  S.  S.  Co.  vs.  Kane,  170  U.  S., 
100;  Block  vs.  R.  R.  Co.,  21  Fed.  Rep.,  529;  Fairbanks  vs.  R.  R. 
Co.,  54  Fed.  Rep.,  420;  Brewer  vs.  Knapp,  82  Fed.  Rep.,  694;  Asso- 
ciated Press  vs.  Jimes-Star  Co.,  84  Fed.  Rep.,  419;  R.  R.  Co.  vs. 
Roller,  100  Fed.  Rep.,  738;  Boardman  vs.  McQure  Co.,  123  Fed. 
Rep.,  614;  Good  Hope  Co.  vs.  Fencing  Co.,  22  Fed.  Rep.,  635; 
Mills  Co.  vs.  Barb-wire  Co.,  32  Fed.  Rep.,  803;  Clews  vs.  Iron 
Co.,  44  Fed.  Rep.,  31;  Earle  vs.  R.  R.  Co.,  127  Fed.  Rep.,  235; 
R.  R.  Co.  vs.  Harris,  12  Wall.,  65;  Tuchband  vs.  R.  R.  Co.,  115 
N.  Y.,  437;  Ferguson  Co.  vs.  Rwy.  Co.,  37  Wash.  Law  Rep.,  242; 
^Z  App.  D.  C„  —. 

(/>/>),  By  Code  D.  C,  sec.  1537,  provision  is  made  for  the  service 
of  process  upon  foreign  corporations  in  two  cases,  which  appear 
to  be  distinguished  from  each  other  in  the  legislative  mind: 
•  (i).  Where  a  foreign  corporation  is  "doing  business"  in  the 
District,  this  case  presupposing,  as  appears  from  the  context,  the 
maintenance  of  a  place  of  business,  and  the  presence  of  a  resident 
agent,  in  the  District.  A  corporation  so  doing  business  may  be 
sued  here  upon  any  cause  of  action,  without  regard  to  the  place 
where  such  cause  of  action  originated. 

(2).  Where  a  foreign  corporation,  not  having  any  place  of  busi- 
ness or  resident  agent  in  the  District,  ''shall  transact  business"  here. 
In  this  case  the  corporation  is  liable  to  be  sued  only  in  respects  of 
torts  committed  or  of  "contracts  entered  into  or  to  be  performed, 
in  whole  or  in  part,  in  the  District  of  Columbia." 

This  traverse  is  intended  to  negative  the  liability  of  the  defendant 
under  either  provision  of  the  statute,  which  entire  exemption  from 
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suit  in  this  District  is  supposed  to  follow  as  a  conclusion  of  law 
from  the  facts  set  out  in  the  inducement. 

Plea. 

5.  In  Abatement,  to  the  Form  of  the  Writ  (gg). 

For  Matter  Dehors  the  Writ. — Misnomer  of  Defend- 

ant  (rr). 

Caption. — Vt  supra. 

Commencement. — Appearance. — And  the  Midland 
Railroad  Company,  which  is  impleaded  in  the  above- 
entitled  action  by  the  name  of  the  Midland  Railway 
Company  (s«),  comes  by  its  attorney,  Thomas  Green 
(«),  and — 

Full  Defense. — Defends  the  wrong  and  injury, 
when  and  where  it  shall  behoove  the  said  defendant, 
and  the  damages,  and  whatsoever  else  it  ought  to 
defend  (uu),  and  says. 

Body. — Misnomer. — That  it,  the  said  defendant,  is 
a  body  corporate  created  and  organized  under  and  in 
accordance  with  the  laws  of  the  State  of  New  York, 
and  existing  in  virtue  of  the  said  laws;  that  the  said 
defendant  was  organized  and  created  a  body  corpo- 
rate by  means  of  certain  articles  of  incorporation, 
which  said  articles  were  duly  signed  and  executed  by 
the  incorporators  of  the  said  defendant  body  corpo- 
rate, and  which  said  articles  were  by  the  said  incor- 
porators duly  filed  in  the  office  of  the  Secretary  of 
State  of  the  said  State  of  New  York,  in  accordance 
with  the  laws  aforesaid  of  the  said  state;  that  in 
virtue  of  the  said  laws  the  said  body  corporate  was 
created  a  body  corporate  by  the  filing  as  aforesaid  of 
the  said  articles  of  incorporation  as  aforesaid,  and 
not  otherwise;  that  in  and  by  the  said  articles  of 
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incorporation,  the  said  defendant,  so  being  created 
and  becoming  a  body  corporate,  was  named,  and 
was  given  the  name,  and  was  designated  by  the  name, 
of  the  Midland  Railroad  Company;  and  that  the 
said  defendant,  being  so  created  and  becoming  a  body 
corporate,  and  thence  until  the  present  time  continu- 
ing to  be  a  body  corporate  by  means  and  by  reason 
of  the  execution  and  filing  as  aforesaid  of  the  said 
articles  of  incorporation,  and  not  otherwise,  has 
always  been  known,  designated  and  called,  and  is 
always  known,  designated  and  called,  by  the  said 
name  of  the  Midland  Railroad  Company ; 

Absque  Hoc. — Without  this,  that  the  defendant 
has,  or  uses,  or  has  had  or  used,  or  can  lawfully  have 
or  use,  any  other  name  than  the  name  aforesaid ;  and, 

without  this,  that  said  defendant  is,  or  ever  has 
been,  named,  known,  called  or  designated  by  the 
name  of  the  Midland  Railway  Company,  as  is  by  the 
declaration  herein  filed  supposed  (vv) ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify ; 

Prayer  of  Judgment — Wherefore,  the  said  defend- 
ant prays  judgment  of  the  said  writ  and  declaration, 
and  that  the  same  may  be  quashed  (vtw), 

[Signature  and  oath  as  before.] 

(gg).  "The  declaration  must  be  comformable  to  the  original  writ:" 
Perry,  417;  Tyler,  369.  Shipman,  486.  It  is  in  accordance  with  this 
rule  that  a  plea  in  abatement  on  the  ground  of  misnomer,  or  other 
like  ground,  is  classed  as  a  plea  to  the  writ,  a  document  which 
does  not,  in  fact  exist,  rather  than  as  pleas  in  abatement  of  the 
declaration,  the  pleading  in  which  such  errors  actually  occur. 

Pleas  in  abatement  of  the  declaration,  or  count,  are  no  longer 
pleadable,  for  reasons  to  be  stated  in  the  next  note  following.  To 
understand  why  pleas  in  abatement  of  the  writ  are  so  called,  it  is 
necessary  to  refresh  the  memory  as  to  the  manner  of  instituting 
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an  action  at  common  law,  and  the  student  will  find  it  profitable  in 
that  view  to  re-read  3  Bl.  Comm.,  pp.  272  et  seq. 

The  writ  of  which,  in  all  pleas  in  abatement,  the  quashing  is 
prayed,  was,  in  the  mind  of  the  ancient  pleader,  the  original  writ 
of  the  common  law  practice,  by  which  writ  the  action  was  com- 
menced. In  the  mind  of  the  modem  pleader,  and,  apparently,  of  some 
modem  courts,  the  application  of  this  prayer  is  not  so  distinctly 
certain,  because  of  the  fact  that  in  present  practice  the  original 
writ  does  not,  even  in  theory,  exist,  and  there  is  no  document  of 
corresponding  nature  to  which  the  prayer  can  plausibly  be  addressed. 
The  result  has  been,  that  some  courts,  at  least,  have  felt  obliged  to 
invent  a  hypothetical  writ,  of  a  character  and  function  identical  with 
those  of  the  original  writ,  and  to  consider  that  these  pleas  in  abate- 
ment are  addressed  to  this  imaginary  paper,  which  is  conceived  to 
embody,  like  the  original  writ,  a  statement  of  the  essential  elements 
of  the  plaintiff's  case :  note  tvw,  infra. 

The  original  writ,  by  which  at  common  law  every  action  was, 
really  or  supposedly,  instituted,  was  a  sheet  of  parchment  upon 
which  was  inscribed  a  mandatory  letter  purporting  to  come  from  the 
King,  and  to  be  addressed  to  the  sheriff,  and  commanding  the 
sheriff  to  require  the  intended  defendant  to  appear  in  one  of  the 
royal  courts  and  answer  the  complaint  which  the  plaintiff  was  about 
to  make  against  the  defendant.  To  obtain  this  writ,  the  plaintiff 
would  lodge  in  the  appropriate  common  law  court  a  paper  called 
a  praecipe,  which  was  in  the  nature  of  a  request  that  the  writ  be 
issued,  and  which  contained  the  necessary  indications  as  to  the 
character  of  the  proposed  action,  the  names  of  the  parties,  the 
amount  claimed,  and  other  particulars  requisite  to  be  known  in  the 
framing  of  the  writ. 

The  writ  itself  was  not  issued  by  the  common  law  court,  but 
was  procured  by  an  ofHcer  of  that  court  from  the  chancery,  which 
was  called  the  ofHcina  justitiae,  because  the  Giancellor,  being  in 
that  early  time  an  ecclesiastic  of  high  degree,  was  supposed  to  be 
the  keeper  of  the  King's  conscience  and  his  proper  adviser  in  mat- 
ters of  justice.  The  writ,  therefore,  when  issued,  was  assumed  to 
emanate  from  the  King,  and  it  was  an  expression  of  the  royal 
authority  for  the  institution  of  the  action. 

Such  original  writ  was  necessary  for  the  twofold  purpose:  first, 
to  confer  upon  the  particular  court  jurisdiction  of  the  particular 
cause,  and,  second,  to  lay  the  proper  foundation  for  subsequent 
process  to  enforce  the  appearance  of  the  defendant  in  court  to 
answer  the  declaration  intended  to  be  presented  when  he  should 
appear. 


366    Case  XVI — Doe,  Etc.,  vs.  Midland  Rwy.  Co. 

The  former  function  of  the  writ  was  requisite  because  no  court 
had,  in  virtue  of  general  law  or  its  own  inherent  authority,  juris- 
diction to  adjudge  causes  generally  or  to  act  in  any  particular 
cause.  By  the  theory  of  the  constitution,  the  authority  to  administer 
justice  was  a  strictly  royal  prerogative,  and  was  lodged  exclusively 
in  the  King,  until  it  was  delegated  by  him  to  some  judge  or  court 
for  exercise  in  some  specified  case.  By  the  original  writ,  the  case 
designated  and  described  therein,  was  committed  for  consideration 
and  judgment  to  one  of  the  common  law  courts,  which  court  was 
thus  deputized,  pro  re  nata,  to  exercise  the  kingly  office  of  adjudg- 
ing the  right  of  that  particular  controversy:  Parsons  vs.  Hill,  15 
App.  D.  C,  532. 

The  second  function  of  the  original  writ  was  to  prepare  the  way 
for  securing  the  attendance  of  the  defendant  in  order  to  hear  what 
was  to  be  charged  against  him  in  court  and  to  be  subject  to  what- 
ever action  the  court  should  determine  to  take  against  his  person. 

The  original  writs  were  cast  in  certain  fixed  forms  and  uniform 
phraseology,  and  varied  among  themselves  according  to  the  various 
kinds  of  cases  to  which  they  were,  respectively,  adapted.  Since  they 
were  all  supposedly  of  royal  origin,  tJie  settled  wording  of  the  writs 
acquired  a  certain  sanctity  as  being  the  work  of  the  King;  and  the 
clerks  in  the  chancery  regarded  themselves  as  unauthorized  to 
tamper  with  the  kingly  composition  so  as  to  adapt  the  wording  of 
the  documents  to  fit  cases  not  within  the  prescribed  terms.  In 
this  way,  the  writs,  by  the  fixity  of  their  form,  limited  the  possible 
rights  of  action,  and  so  hampered  the  development  of  the  law  as 
at  length  to  cause  the  enactment  of  the  Stat.  Westminster  2nd, 
by  which  new  forms  of  writs  were  authorized,  and  the  actions  of 
case,  trover  and  assumpsit  were  in  course  of  time  brought  into 
being:  note  e  to  Case  VIII,  supra;  Tyler,  41,  42,  48;  Perry,  39,  77, 
139,  140  142;  Shipman,  4,  5:  The  manner  in  which  the  King's 
Bench  and  the  Exchequer  dispensed  with  original  writs  in  cases 
within  their  respective  jurisdictions  as  enlarged  by  fictions  is  indi- 
cated in  note  a  to  Case  I,  and  note  a  to  Case  III,  supra. 

If  the  plaintiff's  initial  praecipe,  lodged  with  the  filacer  of  the 
common  law  court,  indicated  a  cause  of  action  proceeding  upon 
a  breach  of  contract,  the  writ  issued  thereon  was  what  was  called 
the  optional  writ,  or — ^because  it  began  in  Latin  with  that  word — a 
praecipe,  the  word  now  being  used  in  another  sense  than  that  in 
which  it  was  applied  to  the  paper  filed  by  the  plaintiff.  In  an  action 
of  debt  this  writ  thus  directed  the  sheriff: 

"Command  (praecipe)  C.  D.,  late  of ,  gentleman,  that  justly 

and  without  delay  he  render  to  A.  B.  the  sum  of . pounds 

of  good   and  lawful  money  of  Great  Britain,  which  he  owes  to 
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and  unjustly  detains  from  him,  as  it  is  said.  And  unless  he  shall 
do  so,  and  if  the  said  A.  B.  shall  make  you  secure  of  prosecuting 
his  claim,  then  summon  by  good  summoners  the  said  C.  D.  that  he 
be  before  us,  in  eight  days  of  Saint  Hilary,  wheresoever  we  shall 
then  be  in  England  (ubicunque  fuerimus  in  Anglia),  to  show  where- 
fore he  hath  not  done  it;  and  have  you  there  the  names  of  the 
summoners  and  this  writ:"    (Tyler,  46;  Perry,  144.) 

In  cases  of  trespass  and  other  torts,  the  writ  was  of  the  form 
called  peremptory,  or,  from  its  initial  Latin  words,  the  Si  te  fecerit 
securum,  and  ran  thus: 

"If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim,  then 

put  by  gages  and  safe  pledges,  C.  D.,  late  of  ,  yeoman,  that 

he  be  before  us  on  the  morrow  of  All  Souls,  wheresoever  we  shall 
then  be  in  England,  to  show  wherefore,  with  force  and  arms,  he 
broke  and  entered  the  close  of  the  said  A.  B.,  situate  and  being 

in  the  parish  of ,  in  the  county  of ,  and  with  his  feet, 

in  walking,  trod  down,  trampled  upon,  consumed  and  spoiled  the 
grass  and  herbage  of  the  said  A.  B.,  there  growing  and  being  of 
great  value,  and  other  wrongs  (alia  enormia)  to  the  said  A.  B. 
there  did,  to  the  damage  of  the  said  A.  B.  and  against  our  peace; 
and  have  you  there  the  names  of  the  pledges  and  this  writ :"  Tyler, 
48;  Perry,  144. 

In  these  forms  it  will  be  observed  that  the  substance  of  the  pros- 
pective declaration  is  embodied;  and  that  the  declaration,  when 
it  is  drawn,  only  amplifies  upon  the  facts  concisely  intimated  in 
the  writs ;  or,  as  Mr.  Stephen  says :  "The  declaration  in  general  may, 
and  does,  so  far  vary  from  the  writ  that  it  states  the  cause  of  action 
more  specially.  *  *  *  The  effect  of  the  rule  [that  the  declaration 
must  conform  to  the  writ]  is  still  felt  in  pleading,  for  its  long  and 
ancient  observance  had  fixed  the  frame  and  language  of  the  declara- 
tion in  conformity  with  the  original  writ  in  each  form  of  action; 
and,  by  rule  already  considered,  to  depart  from  the  known  and 
established  tenor  of  pleadings  is  a  fault;  consequently  a  declaration 
must  still  be  framed  in  conformity  with  the  language  of  the  original 
writ  appropriate  to  the  form  of  action,  as  much  as  when  a  variance 
from  the  writ  actually  sued  out  might  have  become  the  subject  of 
a  plea  in  abatement:"  Tyler,  369,  370;  Perry,  417;  Shipman,  486. 

In  the  later  actions  on  the  case,  created  by  the  Stat.  Westminster 
2nd,  even  more  than  in  the  original  common  law  actions,  the  original 
writs  stated  the  cause  of  action  with  a  fullness  which  left  little  for 
the  declaration  to  enlarge  upon.  Thus,  in  trover,  the  writ  recited 
the  losing,  the  finding  and  the  conversion,  described  the  chattels 
and  specified  their  value,  together  with  sufficient  designation  of  time 
and  venue.     In  assumpsit  the  writ   recited  the   consideration,   the 
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promise,  and  the  breach,  and  averred  all  the  other  facts  requisite  to 
constitute  the  plaintiff's  case,  with  almost  or  quite  as  much  particu- 
larity as  did  the  subsequent  declaration.  In  a  writ  for  libel  there 
occur  the  prefatory  averments  of  extrinsic  facts,  the  colloquium  and 
the  innuendoes,  all  as  they  are  intended  to  appear  in  the  declara- 
tion:   Tyler,  50,  51. 

If  the  declaration  should  in  any  material  particular  depart  from 
the  substance  of  the  writ,  or  vary  the  matter  of  the  writ  otherwise 
than  by  rendering  it  more  ample  and  more  definite,  the  case  made  by 
the  declaration  would  be  a  case  differing  from  that  formulated  in 
the  writ,  and  therefore  beyond  the  scope  of  the  authority  com- 
mitted by  the  King  to  the  court  and  defined  in  the  writ.  Hence 
arose,  not  only  the  rule  that  the  declaration  must  conform  10 
the  writ,  but  the  presumption  that  it  did  so  conform.  Therefore, 
if  an  error  should  occur  in  the  declaration,  it  was  conclusive  evi- 
dence that  the  identical  error  was  embodied  in  the  original  writ. 

The  second  function  of  the  original  writ,  as  has  been  stated, 
was  to  lay  the  foundation  for  the  process  by  which  the  appearance 
in  court  of  the  defendant  was  to  be  enforced.  The  means  pro- 
vided to  this  end,*  for  use  in  case  the  defendant  did  not  voluntarily 
respond  to  the  exigency  of  the  writ,  consisted  of  several  successive 
steps,  of  successively  increasing  stringency,  which  were  called  judi- 
cial process,  and  which  ultimately  resulted  in  the  outlawry  of  the 
defendant  if  he  did  not  appear.  The  most  important  step  in  this 
sequence  of  process  was  the  writ  of  capias  ad  respondendum,  a  war- 
rant for  the  arrest  of  the  defendant's  person. 

This  writ,  called  shortly  the  capias,  was  the  fourth  step  in  the 
course  of  process,  and  could  not  properly  be  resorted  to  until  the 
antecedent  means  of  compelling  appearance  had  been  used  and 
had  failed  of  effect.  In  the  course  of  time,  out  of  concession  to 
obvious  considerations  of  convenience,  it  became  recognized  as  per- 
missible to  proceed  in  the  first  instance  by  the  issue  of  this  warrant 
of  arrest,  and  to  dispense,  not  only  with  the  precedent  process  which 
was  properly  requisite,  but  with  the  procurement  of  the  original  writ 
itself.  In  such  a  case,  if  the  defendant  objected  to  the  want  of 
the  original  writ  and  the  former  writs  of  process,  the  plaintiff 
was  obliged  to  supply  them,  nunc  pro  tunc  after  the  arrest.  In 
most  cases,  the  objection  would  not  be  taken,  being  of  no  advantage 
to  the  defendant  after  his  arrest,  and  the  missing  writs  were  never 
actually  supplied. 

Theoretically,  therefore,  there  was  always  an  original  writ,  con- 
stituting the  basis  of  the  action,  and  containing  a  statement  of  all 
the  facts  essential  to  the  plaintiff's  case.  In  fact,  there  was  gen- 
erally, in  the  later  practice,  no  such  writ,  and  the  first  and  only 
statement  of  the  plaintiff's  case  was  formulated  in  the  declaration. 
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In  pleading  in  abatement  to  the  writ,  the  defendant  had  in  mind 
the  original  writ,  actual  or  supposed,  which  underlay  the  whole 
action,  and  the  quashing  of  which  would  cause  the  whole  proceed- 
ing built  upon  it  to  abate  or  collapse.  He  did  not  seek  to  quash 
the  capias  upon  which  he  had  been  arrested,  or  any  other  writ  in  the 
nature  of  process,  as  the  quashing  of  such  writs  would  not  at  all 
affect  the  integrity  of  the  action.  Nor  did  he  seek  to  eliminate 
the  declaration  merely,  which  was  but  a  step  in  the  proceeding,  and 
the  removal  of  which  would  not  defeat  the  suit  if  the  original  writ 
remained  in  force.  But  his  plea  in  abatement  proceeded  upon 
some  defect  in  the  frame  of  the  case,  and  this  defect  was  embodied 
in  the  original  writ  which,  whether  real  or  only  imaginary,  was 
the  commencement  of  the  action  and  the  formulation  of  the  plain- 
tiff's case. 

Among  the  matters  which  of  necessity  were  contained  in  the 
original  writ  when  there  was  one,  and  which  were  by  like  necessity 
assumed  to  be  in  that  writ  when  of  merely  hypothetical  existence, 
were  the  names  of  the  parties  on  both  sides  of  the  record,  together 
with  other  particulars  of  the  kind  which  are  the  subject  of  those 
pleas  in  abatement  classed  as  pleas  to  the  writ.  If,  therefore,  there 
should  appear  in  the  declaration  an  error  in  respect  of  any  of  such 
matters,  it  would  be  presumed,  since  the  declaration  must  follow 
the  writ,  that  the  same  error  occurred  also  in  the  writ,  whether 
there  was  an  actual  writ  or  only  a  supposed  writ  existing  in  the 
imagination  of  the  court.  And  while,  in  the  latter  case,  the  defect 
would  really  lie  only  in  the  declaration,  it  must  also  be  embodied 
in  the  anterior  fictitious  writ  as  that  writ  was  in  the  judicial  mind 
conceived  to  be  drawn.  A  plea  in  abatement  for  such  a  defect 
would,  accordingly  be  directed  against  the  real  or  feigned  original 
writ,  which  lay  at  the  foundation  of  the  action,  and  not  against 
the  declaration,  which  was  a  mere  addition  to  the  writ  and  a 
reflex  of  the  defects  contained  in  the  precedent  document. 

Originally,  when  a  defendant  desired  to  object  to  the  writ  on  such 
grounds  as  those  herein  suggested,  he  would  crave  oyer  of  the 
writ,  and  by  so  setting  it  out  upon  the  record,  enable  the  court 
to  inspect  it  and  himself  to  indicate  the  defects  embodied  therein. 
In  the  eighteenth  century  the  courts  of  King's  Bench  and  Common 
Pleas  saw  fit  to  adopt  rules  to  the  effect  that  oyer  of  the  original 
writ  should  no  longer  be  granted :  note  d  to  Case  I,  supra;  Tyler,  88; 
Perry,  i86.  As  a  result  of  these  rules,  many  defects  existing  in 
an  original  writ,  being  those  which  were  demonstrable  only  upon 
an  actual  examination  of  the  writ,  could  no  longer  be  pleaded 
in  abatement:    note  rr,  infra. 

But  where  an  error  or  other  defect  which  appears  on  the  face 
of  the  declaration  is  in  respect  of  some  matter  which  must  have 

as 
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been  contained  in  the  original  writ,  if  one  existed,  then,  since  the 
declaration  must  necessarily  conform  to  the  writ  in  all  the  sub- 
stantial elements  of  the  case,  it  follows  by  necessary  inference 
that  the  same  vice  which  is  apparent  in  the  declaration  must  be 
present  in  the  writ  also.  Hence,  in  such  cases,  the  plea  in  abate 
ment  assumes  that  the  writ  is  faulty  in  like  manner  as  the  declara- 
tion, and  prays  that  the  writ  may  be  quashed  for  the  defect  in  that 
paper  of  which  the  defect  in  the  declaration  is  conclusive  evidence: 
I  Chitty  PI.,  450. 

Thus,  if  in  the  declaration  either  of  the  parties  is  misnamed, 
or  parties  on  either  side  of  the  record  are  improperly  joined  or 
omitted,  or  the  defendants  are  sued  as  husband  and  wife  when 
they  are  not  so,  or  other  such  errors  are  committeed  in  the  dec- 
laration, then  the  objection  is  to  be  taken,  not  to  the  declaration, 
which  merely  continues  the  original  error  in  the  writ,  but  to  the 
original  writ,  real  or  imaginary,  which  contains  the  source  of  the 
trouble. 

In  this  way,  it  results,  that  errors  like  misnomer  of  the  partiei^ 
and  the  other  matters  just  suggested  are  pleadable  as  defects,  not 
in  the  declaration  in  which  alone  they  really  appear,  but  in  the  writ, 
now  wholly  fictitious,  to  which  the  declaration  is-  assumed  to 
conform. 

Inasmuch  as  the  original  writ,  if  it  existed  and  could  be  inspected, 
would  show  only  the  names  inserted  therein,  but  would  not  show 
on  its  face  that  the  names  were  incorrect,  the  fact  that  the  wrong 
name  used  is  a  defect  not  apparent  on  the  face  of  the  writ,  but 
extrinsic  to  the  writ,  to  be  averred  by  the  defendant  and  proved  by 
extrinsic  evidence.  Such  a  defect  is,  therefore,  called  matter 
dehors  the  writ,  that  is  outside  the  writ,  and  a  plea  in  abatement 
on  such  ground  is  a  plea  for  matter  dehors  the  writ. 

(rr).  In  thus  pleading  matter  which  is,  as  explained  in  the  last 
preceding  note,  in  abatement  of  the  writ,  defendant  passes  over 
that  class  of  objections  which  are  mentioned  in  the  order  of  plead- 
ing as  "in  abatement  to  the  count  or  declaration,"  being  the  class 
which  is,  in  the  scheme  shown  in  the  text-books,  intermediate  the 
pleas  to  the  disability  of  the  person  and  the  pleas  to  the  writ: 
I  Chitty  PI.,  447;  Shipman,  491;  Perry,  420;  Tyler,  373. 

It  is  now  impossible  to  plead  matter  which  goes  in  abatement 
only  of  the  declaration,  and  is  of  the  intermediate  degree  above 
indicated.  The  only  ground,  in  the  ancient  practice,  upon  which 
abatement  of  the  declaration  alone  could  be  prayed  was  that  of 
variance  between  the  writ  and  the  declaration,  or  the  count  as  it 
is  usually  called  in  this  connection,  the  latter  being  the  appro- 
priate name  for  the  initial  pleacjing  in  the  old  real  actions:  Tyler. 
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64;  Perry,  164;  though  in  personal  actions  the  term  is  applied  to 
one  of  the  several  elements  of  the  declaration:  Tyler,  254;  Ship- 
man,  363;  Perry,  313. 

If,  upon  demanding  oyer  of  the  original  writ  and  oyer  being 
granted,  the  defendant  could  discover  that  the  declaration  departed 
in  any  way  from  the  tenor  of  the  writ,  he  might  pray  abatement 
of  the  declaration  or  count  for  that  reason.  Thus,  if  the  writ 
stated  a  sealed  instrument  as  of  a  certain  tenor  or  effect,  and  the 
declaration  alleged  a  sealed  instrument  of  different  tenor  or  effect, 
there  was  a  variance  upon  which  the  defendant  might  plead  in 
abatement  of  the  declaration,  because  the  plaintiff  had  undertaken 
to  make  a  case  for  the  court's  action  which  differed  from  the  case 
stated  in  the  original  writ,  and  which  was,  therefore,  not  within 
the  jurisdiction  committed  to  the  court  by  the  royal  delegation :  note 
qq,  supra.  So  if  in  the  writ  the  value  of  the  goods  claimed  in 
detinue  was  laid  at  one  sum,  and  in  the  declaration  at  a  different 
sum;  or  in  the  writ  a  close  was  mentioned,  and  in  the  declara- 
tion, closes,  there  was  a  variance  apparent  upon  comparison  of 
the  two  documents,  and  such  was  a  fatal  nonconformity:  Perry, 
417;  Tyler,  369;  Shipman,  486. 

When  the  courts,  by  the  rule  mentioned  in  the  last  preceding 
_note,  refused  longer  to  grant  oyer  of  the  original  writ,  they  put 
an  end  to  all  objections  grounded  upon  variances  between  the  writ 
and  the  declaration,  which  result  was  that  intended  by  the  rule. 
Thereafter  all  discrepancies  which  were  discoverable  only  by  actual 
inspection  of  the  original  writ  ceased  to  be  available  in  abatement. 
But,  as  has  been  pointed  out,  if  the  declaration  was  defective  in 
respect  of  any  matter  which,  by  necessary  presumption,  was  like- 
wise vicious  in  the  writ,  the  objection  on  this  account  might  still 
be  taken,  not  to  the  count  or  declaration,  but  to  the  writ,  in  which 
the  original  fault  was  conclusively  inferred  to  lie:  note  qq,  supra. 

The  rules  above  mentioned,  by  which  oyer  of  the  original  writ 
was  refused,  had  the  effect  to  abolish  also  another  class  of  pleas 
in  abatement,  that  is,  pleas  to  the  form  of  the  writ  for  matter' 
apparent  on  the  face  of  the  writ.  Before  those  rules,  the  defend- 
ant might,  by  craving  oyer  of  the  writ,  draw  that  instrument  upon  the 
record,  and  plead  in  abatement  various  defects  in  the  writ  which 
became  apparent  upon  reading  it,  such  as  that  it  was  prematurely 
returned,  or  continued  some  repugnancy  or  variance,  or  was  other- 
»wise  on  its  face  defective  or  irregular:    i  Chitty  PI.,  450. 

Matters  of  this  nature,  occurring  in  the  writ,  but  not  being 
necessary  to  be  carried  into  the  declaration,  could  be  discovered 
only  by  spreading  the  writ  on  the  record  by  means  of  oyer,  and 
could  npt  be  inferred  from  an)rthing  perceivable  in  the  declaration. 
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When  oyer  of  the  writ  could  no  longer  be  had,  it  was  no  longer 
possible  to  plead  in  abatement  for  matter  apparent  only  on  the  face 
of  the  writ. 

Included  in  this  class  of  matters  were  the  additions,  or  designa- 
tions of  the  defendant's  residence,  degree,  and  mystery,  which, 
by  the  Statute  of  Additions  of  i  Henry  V,  were  required  to  be 
added  to  the  defendant's  name:  note  d  to  Case  I,  supra.  This 
requirement  extended  only  to  the  writ,  and  in  the  declaration 
no  addition  was  necessary,  though  it  was  customary  to  carry  for- 
ward the  additions  from  the  writ  to  the  declaration.  When  oyer 
of  the  original  writ  ceased  to  be  granted,  no  objection  could  be 
taken  because  of  an  error  in  misstating  the  defendant's  estate  or 
occupation,  because  the  original  writ  could  not  be  produced  in 
court  to  prove  how  the  defendant  was  described  in  that  document; 
and,  since  the  use  of  additions  in  the  declaration  was  superfluous, 
the  courts  refused  to  infer  from  an  error  in  that  matter  occurring 
in  the  declaration  that  the  same  error  existed  in  the  original  writ: 
I  Chitty  PI.,  4SO.  And  so  the  requirement  of  additions,  being 
unenforceable,  became  obsolete. 

Before  this  change  in  the  practice  pleas  were  not  unknown 
which  demanded  abatement  of  the  action  on  the  ground  that  the 
plaintiff  in  his  writ  had  failed  to  describe  the  defendant  correctly 
with  reference  to  his  occupation  or  social  rank.  Thus  we  find  in 
Story's  PI.,  26,  taken  from  a  case  in  the  reign  of  Queen  Anne, 
the  plea  of  "No  Gentleman." 

Plea  in  Abatement.  No  Gentleman. — "And  the  said  D.  comes, 
etc.,  when,  etc.,  and  prays  judgment  of  the  writ  aforesaid,  because 
he  says, 

"That  the  plaintiff,  on  the  day  of  the  purchase  of  the  said  writ, 
v/as  not  a  gentleman,  as  by  the  said  writ  above  is  supposed; 

"And  this  he  is  ready  to  verify; 

"Wherefore  he  prays  judgment  of  the  said  writ,  and  that  the 
same  may  be  quashed."     [Story's  PI.,  26.] 

On  demurrer  to  this  plea,  it  was  held  a  good  plea :  "Per  Curiam. 
The  plea  is  good,  being  confessed  by  the  demurrer:"  Batterby  vs. 
Marsh,  6  Modem,  80.  This  should  impress  upon  the  student  the 
necessity  of  caution  in  demurring,  since  "A  demurrer  admits  all  mat- 
ters of  fact  that  are  well  pleaded:"  Shiyman.  264;  Tyler,  159; 
Perry,  234. 

In  Britton  vs.  Gradon,  i  Ld.  Raym.,  117,  the  defendant,  having 
been  sued  as  Esquire,  pleaded  in  abatement  "that  he  is  a  gentleman, 
absque  hoc,  that  he  is  an  esquire,"  and  the  form  of  such  affirma- 
tive plea  is  found  in  Story's  PI.,  27. 
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iss).  In  a  plea  of  misnomer  the  defendant  must  call  himself  by 
his  true  name  and  state  that  he  is  the  person  sued  by  the  wrong 
name  appearing  in  the  record:  see  the  forms,  note  tt,  infra. 

He  must  not  mention  himself  as  "the  said  C.  D. "  using  the  name 
by  which  the  plaintiff  has  called  him,  because  by  so  doing  at 
admits  that  he  is  correctly  so  called.  This  is  another  exemplifica- 
tion of  the  strict  correctness  exacted  of  pleas  in  abatement,  and  is 
justified  by  the  courts  on  the  ground  that  such  pleas  are  in  delay 
and  in  possible  defeat  of  justice. 

Thus,  where  Richard  Moon  was  designated  as  defendant  by  the 
name  of  Robert,  he  attempted  to  plead  the  misnomer  in  abatement, 
but  proceeded  thus:  "And  the  said  Richard  against  whom  the 
said  R.  R.  hath  exhibited  his  said  bill  by  the  name  of  Robert,  in 
his  own  proper  person,  comes  and  pleads  that  he  was  baptized  by 
the  name  of  Richard,  and  hath  always  been  called  by  that  name, 
without  this,  that  he  is  now,  or  ever  hath  been,  called  or  known 
by  the  name  of  Robert,  etc.,"  concluding  with  a  verification.  On 
demurrer,  which  out  of  abundant  caution  was  made  special:  note 
dd,  supra,  it  was  assigned  for  cause  that  the  plea  admitted  the 
defendant  to  be  the  person  named  in  the  writ,  and  counsel  cited, 
to  show  that  the  plea  was  bad  for  that  reason,  Tallant  vs,  Germyn 
as  reported  in  i  Shower,  394;  Comb.,  18&    Lord  Kenyon  said: 

"The  court  cannot  hold  too  strict  a  hand  over  these  sorts  of 
pleadings, 'Which  are  calculated  to  defeat  the  justice  of  the  case. 
If,  indeed,  a  plea  in  abatement  be  drawn  correctly,  the  court  Cjan- 
not  deprive  the  defendant  of  the  benefit  of  it.  But  if  there  be  the 
least  inaccuracy  in  it,  it  cannot  be  supported.  Now,  in  this  case,  the 
defendant,  by  introducing  the  word  said,  has  admitted  himself  to  be 
the  person  sued;  and,  according  to  the  case  last  cited,  it  is  bad:" 
Roberts  vs.  Moon,  5  T.  R.,  487. 

{ti).  A  plea  of  misnomer,  when  pleaded  by  an  individual,  must 
always  purport  to  be  pleaded  by  the  defendant  in  proper  person,  and 
not  by  attorney:  i  Chitty  PL,  451;  Britton  vs.  Gradon,  i  Ld. 
Raym.,  117;  2  Wms.  Saund.,  209,  h. 

Pleas  of  misnomer,  like  all  pleas  in  abatement,  must  not  only 
be  precisely  correct  in  point  of  form,  or  "critically  exact,"  as  Mr. 
Story  expresses  it:  note  aaa,  infra;  note  ss,  supra;  but  they  must 
give  the  plaintiff  a  better  writ ;  that  is,  must  show  him  how  to  cor- 
rect his  present  error  and  sue  the  defendant  effectually:  note  ddd, 
infra.  For  these  reasons,  the  defendant  must:  (i)  not  only  show 
what  is  his  true  name,  but  must,  by  a  denial  under  an  absque  hoc, 
anticipate  the  possible  suggestion  that  he  has  been  known  by  the 
wrong  name  which  the  plaintiff  has  used;  and  (2)  he  must  state 
both  his  christian  name  and  his  surname,  although  the  error  may 
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have  occurred  only  in  respect  of  one  of  them:  2  Wms.  Saund., 
209,  b,  note  i;  Haworth  vs.  Spraggs,  8  T.  R.,  515. 

Misnomer  of  individuals  may  be  pleaded  according  to  these  forms : 

Misnomer  of  Christian  Name. — ^"And  C  D.,  upon  whom  the  writ 
of  the  plaintiff  was  served,  and  against  whom  the  said  plaintiff  com- 
plains by  the  name  of  A.  D.,  in  his  own  proper  person,  comes 
and  defends,  etc,  when,  etc.,  and  says, 

"That  he,  the  said  C.  D.,  was  baptized  by  the  name  of  C.  D., 
and  by  the  Christian  name  of  C.  hath  always,  since  his  baptism, 
hitherto  been  called  and  known; 

"Without  this,  that  he,  the  said  C.  D.,  now  is,  or  at  the  time 
of  the  purchase  and  service  of  the  said  writ  [or,  at  the  time  of  the 
commencement  of  this  suit],  was,  or  ever  before  had  been,  known 
by  the  Christian  name  of  A.,  as  by  the  said  writ  [and  declaration] 
is  above  supposed; 

"And  this  he,  the  said  C.  D.,  is  ready  to  verify; 

"Wherefore  he  prays,  etc."    (Story's  PL,  44). 

(mm).  This  is  the  full  form  of  defense,  of  which  the  form,  "when, 
etc.,"  is  an  abbreviation.  After  full  defense  the  defendant  could 
not  take  advantage  of  any  objections  to  the  jurisdiction  of  the 
court  or  to  the  disability  of  the  plaintiff:  Shipman,  493;  Perry, 
423;  Tyler,  376.  The  distinction  between  full  defense  and  half 
defense  was  practically  obliterated  by  the  ingenious  evasion  men- 
tioned in  note  i  to  Case  I,  supra;  and  in  present  practice  in  this 
District  defense  is  not  used  at  all,  so  that  with  us  there  is  no 
longer  the  old  rule  that,  "Pleas  must  be  pleaded  with  defense:" 
Tyler,  374;   Perry,   169,  421;   Shipman,  493. 

(w),  A  corporation  has  a  namt  given  to  it  by  the  law  creat- 
ing it,  and  cannot,  like  an  individual,  take  a  new  name  at  will,  but 
must  sue  and  be  sued  by  its  proper  corporate  name.  But  a  cor- 
poration may,  by  use  of  a  wrong  name,  on  the  part  of  its  officers, 
its  agents,  or  the  public,  so  far  acquire  a  new  name  that  contracts 
made  or  other  acts  done  under  that  name  will  be  valid;  and,  if 
the  corporation  be  sued  by  a  wrong  name,  the  effect  is  the  same 
as  results  from  the  misnomer  of  an  individual.  The  misnomer 
must  be  pleaded  in  abatement;  and,  if  this  is  not  done,  a  judg- 
ment obtained  against  the  corporation  under  the  misnomer  is  valid 
as  if  the  legal  name  had  been  used:  i  Morawetz  on  Corporations, 
sec.  353,  354»  355;  note  xx,  infra.  The  effect  of  this  plea  is  to 
show  that  the  defendant  was,  by  operation  of  law  and  in  the  act  of 
its  creation,  given  the  name  of  the  Midland  Railroad  Company, 
whence  it  follows  that  it  cannot  have  any  other  legal  name.  At 
the  same  time,  in  view  of  the  principle  just  stated,  that  a  cor- 
poration may  acquire  another  name  by  user,  the  traverse  under- 
takes to  negative  that  possibility. 
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(ww).  The  writ,  of  which  the  quashing  was  prayed  by  this  form 
of  words,  was,  in  the  ancient  common  law  practice,  the  original 
writ,  the  mandatory  letter  emanating  from  the  king  through  his 
chancellor,  by  which  the  royal  authority  was  given  to  the  court 
to  take  cognizance  of  the  action,  and  by  which  the  sheriff  was 
commanded  to  enforce,  by  summons  or  by  gages  and  safe  pledges, 
the  appearance  of  the  defendant:  note  qq,  supra. 

In  view  of  the  fact  that  in  modem  American  practice,  and  also  in 
modem  English  practice, .  there  is  no  original  writ,  and  nothing 
corresponding  to  that  writ  in  nature,  origin,  form,  or  effect,  some 
question  has  arisen  in  this  country  and  in  England  as  to  what  writ 
can  be  the  subject  of  this  prayer,  and  to  what  can  the  conventional 
formula  be  applied. 

"The  original  writ,  by  which  all  civil  suits  in  the  court  of  Common 
Pleas  in  England  were  formerly  commenced,  with  its  incidents 
of  summons,  attachment,  distringas,  distress  infinite,  and  outlawry, 
was  never  in  force  in  this  country,  either  during  the  colonial  period 
or  since  the  Declaration  of  Independence.  While  our  ancestors 
brought  with  them  from  England,  not  only  the  substantive  law 
of  that  country,  so  far  as  it  was  suited  to  their  circumstances,  but 
also  their  law  of  civil  procedure,  there  was  never  any  place  in 
our  system  for  the  original  writ  From  the  very  beginning  wc 
proceeded  upon  a  radically  different  theory  of  jurisprudence  in 
that  regard.  In  England  the  sovereign  was  the  source  of  all 
authority,  and  the  courts  were  his  courts,  and  had  no  right  to 
proceed  in  any  cause  without  his  authority  and  permission.  It  was 
the  principal  function  of  the  original  writ  to  give  that  permission. 
With  us,  on  the  contrary,  the  judicial  power  has  always,  in  fact, 
been  an  independent  coordinate  branch  of  government;  and  the 
constitutions  adopted  after  the  Declaration  of  Independence,  only 
recognized  and  emphasized  that  fact.  It  never  required  any  special 
license  or  authority  from  any  executive,  by  way  of  original  writ 
or  otherwise,  to  exercise  its  functions.  Tfie  proceedings  in  Eng- 
land under  the  original  writ  are,  therefore,  no  safe  criterion  for 
us  in  our  practice. 

"In  our  practice,  a  simple  writ  of  summons,  or  a  capias  ad 
respondendum,  a  form  of  proceedings  derived  to  us  from  the 
English  King's  Bench,  was  the  usual  mode  for  the  commencement 
of  suits;  and  these  two,  which  were  in  form  executive,  and  not 
judicial  writs,  although  actually  issued  by  the  courts,  took  the 
place  of  the  old  original  writ.  But  in  neither  practice  was  it 
.sought  to  have,  nor  was  it  supposed  that  there  properly  could  be, 
any  pleadings  whatever  until  both  parties,  the  defendant  as  well 
as  the  plaintiff,  were  in  court;  and  the  plaintiffs  cause  of  action. 
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although  in  the  summons  or  capiat,  and  in  the  memorandum  or 
praecipe  given  to  the  clerk  of  the  court  as  the  preliminary  to  the 
issue  of  process,  it  was  to  a  certain  extent  indicated,  was  never 
formerly  stated  in  the  shape  of  a  declaration  until  after  the  appear- 
ance of  the  defendant  in  court  in  response  to  the  summons  or  capias:" 
Parsons  vs.  Hill,  15  App.  D.  C,  532,  540. 

"In  modern  practice,  and  especially  in  practice  under  codes  of 
procedure,  the  effort  has  been  to  assimilate  the  proceedings  at 
common  law  to  those  in  equity;  and  now  very  generally,  through- 
out the  states  of  our  Union,  it  is  provided,  either  by  statute  or  by 
rules  of  court  made  under  the  authority  of  statute  law,  that  actions 
at  common  law  shall  be  commenced  by  the  filing  of  a  declaration, 
complaint  or  other  equivalent  pleading,  setting  forth  in  full  the 
plaintiff's  cause  of  action,  and  serving  as  the  foundation  for  all  the 
subsequent  proceedings:"  Huysman  vs.  Evening  Star  G).,  12  App. 
D.  C,  586,  591. 

In  the  case  last  cited,  it  is  held,  upon  the  principles  there  stated, 
and  afterwards  considered  in  Parsons  vs.  Hall,  supra,  that  an  action 
is,  in  modern  American  practice,  commenced  by  the  filing  of  a 
declaration  and  the  issue  thereon  of  process,  that  is  a  summons 
addressed  to  the  defendant  and  admonishing  him  to  appear  and 
defend  against  the  declaration:  and  so  are,  U.  S.  vs.  Lumber  Co., 
80  Fed.  Rep.,  309;  Fowler  vs.  Sharp,  15  Johns.,  323;  Bank  vs.  Lyles, 
10  Gill  i&  J.,  326. 

There  being,  therefore,  with  us  no  original  writ,  not  even  one 
existing  in  virtue  of  that  judicial  hypothesis  which  in  the  ancient 
practice  supplied  the  want  of  an  actual  writ,  the  prayer  in  a  plea  in 
abatement  for  the  quashing  of  "the  writ"  cannot  be  directed  against 
any  writ  called  by  that  name  in  technical  propriety.  The  summons, 
or  other  form  of  process,  issuing  upon  the  declaration  has  nothing 
in  its  nature  in  common  with  the  original  writ  of  the  common  law, 
but  is  analogous,  if  analogous  at  all  to  anything  in  the  common 
law  procedure,  to  the  writs  of  process  which  followed  the  service 
and  return  of  the  original  writ:  note  qq,  supra.  The  modem  inno- 
vations in  the  law  of  procedure  have  occasioned  some  perplexity 
in  ascertaining  the  document  or  other  thing  to  which  the  time- 
honored  phrase  of  the  plea  in  abatement  could  properly  be  applied; 
see  cases  cited  in  note  y,  supra. 

In  England,  by  the  Uniformity  of  Process  Act,  enacted  in  1852, 
the  original  writ  was  abolished,  and  a  procedure  for  the  com- 
mencement of  suits  was  prescribed  which  was  substantially  identical 
with  that  now  existing  in  the  United  States.  The  English  courts, 
therefore,  had  to  deal  with  the  question  just  stated;  and  some 
lawyers  at  first  considered  that,   since  there  was  no  longer  any 
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writ,  existing  even  in  contemplation  of  law,  abatement  should  be 
prayed  of  the  declaration  alone. 

In  Davies  vs.  Thomson,  14  Meeson  &  W.,  161,  in  i845i  the  plea 
in  abatement  prayed  judgment  of  the  declaration  only,  the  objection 
being  on  the  ground  of  non-joinder  of  co-contractors  with  the 
defendant  On  special  demurrer  to  this  plea,  assigning  for  cause 
informality  in  failing  to  plead  to  the  writ  as  well  as  to  the  decla- 
tion,  the  court,  per  Baron  Parke,  observed  during  the  course  of  the 
argument  and  in  response  to  divers  points  suggested  by  cotmsel : 

"The  question  is,  whether  the  plea  must  be  in  abatement  of  the 
writ,  since  the  Uniformity  of  Process  Act;  because  now  the  writ 
is  merely  process  to  compel  appearance.    *    *    ♦ 

"But  since  the  Uniformity  of  Process  Act,  you  cannot  quash 
the  writ  on  this  ground,  because  you  do  not  know  that  it  is  not 
correct ;  therefore  you  must  quash  the  declaration.    *    *    ♦ 

"Giving  a  better  writ  merely  means  giving  a  better  commence- 
ment of  the  action ; — it  is  a  mere  general  expression.    ♦     ♦    ♦ 

"To  make  all  the  practice  consistent,  we  must  understand  the 
declaration  as  being  an  election  to  explain  the  generality  of  the 
writ." 

And  in  delivering  the  opinion  of  the  court,  Parke,  B.,  said : 

"It  seems  to  me  that  the  only  way  of  reconciling  the  apparent 
anomalies  introduced  by  the  new  statute  is,  by  supposing  the  decla- 
ration as  conclusively  explaining  and  narrowing  the  operation  of 
the  writ,  and,  therefore,  that  the  plea  in  abatement  should  pray 
judgment  of  the  writ,  and  consequently  is  bad  in  its  present  form." 

And  in  Whitling  vs.  Des  Anges,  3  Man.,  Gr.  &  S.,  910,  it  was 
held  that,  notwithstanding  the  abolition  of  the  original  writ  by  the 
Uniformity  of  Process  Act,  a  plea  in  abatement  should  pray  for 
the  quashing  of  the  writ  and  the  declaration. 

The  cases  cited  in  note  y,  supra,  show  how  the  New  York  courts 
treated  the  question  and  upon  what  principles  they  proceeded.  In 
Massachusetts,  the  writ  of  summons  was  recognized  as  "the  writ/' 
because  in  the  practice  of  that  state,  the  summons,  like  the  ancient 
original  writ,  embodied  the  substance  of  the  declaration:  see  note 
qq,  supra;  Isley  vs.  Stubbs,  5  Mass.,  280. 

It  would  seem,  therefore,  that  the  English  courts,  not  withstand- 
ing the  statute  enacting  that  there  shall  be  no  original  writ,  have 
found  it  necessary  to  suppose  some  such  document,  containing  the 
substance  of  the  plaintiff's  case,  and  constituting  "the  commencement 
of  the  action,"  and  to  this  imaginary  paper,  "a  mere  general  expres- 
sion," they  refer  the  prayer  of  the  plea  in  abatement.  And  that  is, 
perhaps,  as  reasonable  a  solution  of  the  difficulty  as  any;  since  the 
use  of  the  phrase,  "the  said  writ  and  declaration,"  still  persists, 
not  only  in  this  District  but  elsewhere  in  jurisdictions  having  the 


378    Case  XVI — Doe^  Etc.,  vs.  Midland  Buoy.  Co. 

common  law  practice.  Since  the  expression  cannot  be  applied  to  the 
writ  of  summons  or  an3rthing  else  in  the  nature  of  process,  it  is 
difficult  to  say  what  writ  is  intended  unless  it  be  some  fictitious 
writ  which  is  imagined  to  supply  the  need  of  a  foundation  upon 
which  the  whole  litigation  may  be  predicated. 

That  the  inquiry  upon  this  point  is  not  merely  curious  or  fanciful 
will  appear  when  it  is  recalled  that  a  defendant  pleading  in  abate- 
ment must  pray  for  the  correct  judgment,  and  cannot  have  any 
advantage  whatever  of  his  matter  in  abatement  unless  he  states 
precisely  what  is  the  correct  judgment,  and  that  pleas  in  abate- 
ment are  subject  to  the  extraordinary  rigor  of  which  mention  has 
more  than  once  in  these  notes  been  made:  note  y,  supra;  note  ppp, 
infra. 

With  respect  to  including  the  declaration  along  with  the  writ  in 
the  prayer  for  judgment,  it  is,  as  appears  from  cases  cited  in  note 
£,  supra,  in  some  situations  necessary  to  pray  judgment  of  the  decla- 
ration as  well  as  of  the  writ,  and  it  is,  apparently,  always  safe  to 
do  so.  Pleas  in  abatement  to  the  count  or  declaration  alone,  accord- 
ing to  the  correct  technical  classification  of  such  pleas,  can  no  longer 
be  pleaded:  note  rr,  supra.  Before  the  Uniformity  of  Process  Act, 
it  was  held  bad  to  plead  to  the  declaration  alone:  Moffat  vs.  Van 
Mullingen,  2  Chitty  Rep.,  539  (1787)  ;  and  since  that  statute  the 
English  courts  have  insisted  upon  mention  of  the  writ  in  the  prayer : 
Davies  vs.  Thomson,  supra;  and  Mr.  Stephen  adopts  the  ancient 
formula  in  the  precedents  given  in  his  work.  Therefore,  notwith- 
standing the  strictures  of  the  New  York  court  upon  Mr.  Stephen's 
forms,  in  Shaw  vs.  Dutcher,  19  Wendell,  216,  cited  in  note  y,  supra, 
it  seems  wise  to  pray  judgment  of  the  writ  and  the  declaration. 

Replication  to  Fifth  Plea. 

Estoppel  by  Use  of  Wrong  Name. 

Caption. — Ut  supra. 

Commencement. — ^Now,  again,  comes  the  plaintiff 
in  the  above-entitled  cause  by  his  attorney  aforesaid, 
and  says. 

Estoppel — That  the  body  corporate  against  which 
the  said  plaintiff  has  filed  his  declaration  herein 
ought  not  to  be  admitted  or  received  to  plead  the  plea 
by  it  herein  pleaded  for  quashing  the  writ  and  the 
said  declaration  of  the  said  plaintiff,  because  he  says, 


Case  XVI— Doe,  Etc.,  vs.  Midland  Ruoy.  Co.    379 

Body. — Use  of  Wrong  Name. — That  heretofore,  to 
wit,  on  the  1st  day  of  March,  in  the  year  1908,  at  the 
city  of  Washington,  in  the  District  of  Columbia,  the 
said  body  corporate,  being  named  as  defendant  in  this 
cause  by  the  name  of  the  Midland  Railway  Company, 
and  being  also  named  as  such  defendant  in  a  certain 
writ  of  summons  issued  in  the  said  cause,  did,  by 
one  Joseph  Dale,  the  said  Joseph  Dale,  then  and 
there  being  an  agent  of  the  said  body  corporate,  and 
being  by  it  duly  authorized  and  constituted  for  that 
purpose,  accept  the  service  of  the  said  writ  by  the 
name  of  the  Midland  Railway  Company,  the  said 
Joseph  Dale,  as  the  agent  of  the  said  defendant  and 
on  its  behalf,  then  and  there  writing  upon  the  back  of 
the  said  writ  the  words  following,  that  is  to  say, 
"Service  of  this  writ  is  accepted  with  the  same  effect 
as  if  the  same  were  served  by  the  United  States  Mar- 
shal, this  1st  day  of  March,  1908.  The  Midland  Rail- 
way Company.    By  Joseph  Dale,  agent"  (xx) ; 

CoNCLrsiON.  —  Verification,  —  And  this  the  said 
plaintiff  is  ready  to  verify; 

Prayer  of  Judgment. — Wherefore,  he  prays  judg- 
ment if  the  said  body  corporate  against  which  the 
said  plaintiff  has  filed  his  declaration  and  issued 
process  herein  ought  to  be  admitted  or  received  to 
plead  its  said  plea  for  quashing  the  said  writ  and  the 
said  declaration  contrary  to  its  own  acknowledgment ; 
and  that  the  said  body  corporate  may  answer  over 
to  the  said  declaration. 

Demurrer  to  the  Replication. 

Caption. — Ut  supra. 

Demurrer. — The  defendant  says  that  the  replica- 
tion herein  by  the  plaintiff  filed  is  bad  in  substance. 

Thomas  Gbbbn, 
Attorney  for  the  Defendant. 
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Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these: 

1.  That  the  defendant,  being  a  body  corporate,  can 
have  or  use  no  other  name  than  that  given  it  by  law 
in  the  act  of  its  creation. 

2.  That  a  corporation  cannot,  by  the  use  of  a 
name  other  than  that  given  it  by  law,  be  estopped  in 
such  wise  that  it  must  submit  to  be  sued  by  such 
other  name  (yy).  ^ 

jndtrmMit  on  Demurrer  to  the  Replication. 

Caption. — Ut  supra. 

Upon  hearing  the  demurrer  of  the  defendant  to  the 
replication  of  the  plainti£F  to  the  said  defendant's 
plea  in  abatement,  it  is  considered  that  the  said 
demurrer  be,  and  the  same  is  hereby,  overruled,  with 
leave  to  the  said  defendant  to  plead  over  as  it  may  be 
advised. 

(xx).  Although  a  corporation  can  have  but  one  legal  name, 
it  may  use,  or  permit  its  agents  to  use,  another  in  such  a  way  that  it 
will  be  estopped  to  plead  a  misnomer.  So  if  one  be  sued  by  a  corpo- 
ration, the  corporate  plaintiff  using  a  wrong  name  in  the  proceed- 
ing, and  the  defendant  does  not  object  to  the  use  of  the  wrong 
name,  the  defendant  will  be  estopped  to  question  the  same  corporate 
name  when  used  by  the  corporation  in  another  proceeding  against 
the  same  defendant;  R.  R.  Co.  vs.  Baptist  Church,  137  U.  S.,  568. 

It  is  supposed,  therefore,  that  the  replication  here  pleaded  to  the 
plea  of  misnomer  is  good  and  that  the  demurrer  to  that  replication, 
below  interposed,  was  correctly  overruled.  Indeed,  it  is  possible 
that  the  plaintiff  might  have  demurred,  instead  of  replying,  to  the 
plea  of  misnomer,  since  the  record  shows  that  the  defendant  has 
several  times  pleaded  in  this  action  by  the  name  which  the  present 
plea  repudiates.  Inasmuch,  however,  as  the  plaintiff  has  a  distinct 
matter  of  estoppel  outside  the  record,  he  is  probably  safer  in  pro- 
ceeding by  replication  rather  than  by  demurrer. 
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To  a  similar  plea  of  misnomer,  pleaded  by  an  individual  defendant 
on  a  similar  estoppel  by  signature  to  one  of  fhe  papers  in  the  record, 
Theophilus  Parsons  replied  as  follows: 

Replication.  Estoppel  by  Use  of  Wrong  Name, — "And  the  said 
plaintiff  says  that  the  said  defendant  ought  not  to  be  admitted  [or 
received]  to  plead  the  plea  by  him  above  pleaded  in  abatement  of 
the  said  writ,  because  he,  the  said  plaintiff,  says, 

"That  the  said  defendant  by  his  bond,  by  which  he  became  bail 
as  aforesaid,  sealed  with  his  seal,  and  delivered  to  B.  B.,  Esquire, 
sheriff  of  the  said  county  of  Essex,  and  which  bond  is  here  in  court 
to  be  produced,  acknowledged  and  affirmed  his  name  to  be  I.  S. ; 

"And  this  the  said  plaintiff  is  ready  to  verify; 

"Wherefore  he  prays  judgment  if  the  said  defendant  shall  be 
admitted  [or  received]  to  plead  his  said  plea  in  abatement  of  the 
said  writ  against  his  deed  aforesaid, 

"And  that  his,  the  said  plaintifiPs  said  writ  may  be  adjudged 
good  and  sufficient  in  law,  etc.  Theophilus  Parsons."  [Story  PI.,  43.] 

On  this  form  Mr.  Story  comments : 

"This  plea  rightly  concludes  by  relying  on  the  estoppel,  for  every 
plea  should  have  its  proper  conclusion :  Co.  Litt.,  352.  And  it  is  not 
mere  matter  of  form;  for  by  not  doing  it,  the  party  may  sometimes 
lose  his  advantage.  See  i  Saund.,  325,  notis  4."  Compare  note  /  to 
Case  XI ;  note  d  to  Case  IV,  supra, 

(yy).  The  other  pleas  in  abatement  of  this  class,  namely,  to  the 
form  of  the  writ  for  matter  dehors  the  writ,  were  those  alleging 
error  in  the  joining  of  parties  on  either  side  of  the  record,  as  in 
mis  joining  as  plaintiffs  or  defendants  parties  who  ought  not  to  be 
joined,  or  in  nonjoining  parties  who  ought  to  be  joined,  or  in 
naming  as  husband  and  wife  parties  who  were  not  married  to 
each  other. 

Matters  of  this  nature  cannot  be  set  up  otherwise  than  by  a 
plea  in  abatement.  Thus,  if  two  plaintiffs  sue  as  husband  and  wife, 
the  defendant  cannot  show  under  the  general  issue  that  their  alleged 
marriage  is  illegal:  Combs  vs.  Williams,  15  Mass.,  243;  or  that  they 
have  lived  apart  for  many  years:  Packet  Co.  vs.  Clough,  20  Wall.. 
S^  538.  A  plea  in  abatement  relative  to  this  subject  may  be  in 
this  form: 

Plea  in  Abatement.  No  Marriage  of  Defendant  Sued  as  Hus- 
band and  Wife, — ^And  John  Gray  and  Anne  Norton,  against  whom 
the  plaintiff  hath  brought  his  writ,  by  the  names  of  John  Gray  and 
Anne  his  wife,  come  and  defend,  etc,  when,  etc.,  and  pray  judgment 
of  the  said  writ  and  declaration,  because  they  say, 

"That  the  said  John  Gray  and  Anne  Norton  were  never  joined 
together  in  lawful  matrimony,  in  manner  and  form  as  the  said 
plaintiff  hath  above,  in  and  by  the  said  writ,  supposed ; 

"And  this  they  are  ready  to  verify; 
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"Wherefore,  they  pray  judgment  of  the  said  writ  so  prosecuted 
against  them  by  the  names  of  John  Gray  and  his  wife,  and  that  the 
said  writ  may  be  quashed.    R.  Comyns."     [Story's  PL,  31.] 

To  this  plea  there  was  this, 

Replication. — "And  the  said  plaintiff  says  that  his  said  writ  ought 
not  to  be  quashed  for  the  reasons  above  alleged,  because  he  says, 

"That  the  said  Anne  Norton  is,  and,  at  the  time  of  his  bringing 
and  suing  out  his  said  writ,  was,  the  wife  of  the  said  John  Gray, 
as  by  the  said  writ  is  above  supposed ; 

"And  this  he  prays  may  be  inquired  of  by  the  country."  [Story's 
PI.,  19.1 

Plea. 

6.  In  Abatement,  to  the  Action  of  the  Writ  (zz). 

Another  Action  Pending. 

Caption. — Ut  supra. 

Commencement. — Appearance. — Now  again  comes 
the  defendant  in  the  above-entitled  cause  by  its  attor- 
ney aforesaid,  and 

Ambiguous  Defense. — Defends  the  wrong  and 
injury,  when,  etc., 

Prayer  of  Judgment, — And  prays  judgment  of  the 
said  declaration  herein  by  the  plaintiff  filed,  because 
the  said  defendant  says, 

Body. — lAs  Alibi  Pendens. — That  before  the  com- 
mencement of  this  action,  to  wit,  on  the  first  day  of 
June,  in  the  year  1907,  the  said  plaintiff  impleaded 
the  said  defendant  in  the  Circuit  Court  of  the  State 
of  Maryland  in  and  for  the  county  of  Washington, 
in  the  said  state,  in  a  certain  plea  of  trespass  on  the 
case  for  the  v.ery  same  supposed  wrongs  in  the  said 
declaration  in  this  present  suit  mentioned  and 
alleged ; 

Prout  Patet  per  Recordum. — As  by  the  record  and 
proceedings  thereof  remaining  in  the  said  court  more 
fully  appears; 
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Averment  of  Identity. — And  the  said  defendant 
further  says  that  the  parties  in  this  and  the  said 
former  suit  are  the  same,  and  not  other  or  different 
persons  {a>aa) ; 

Averment  of  Continued  Pendency, — ^And  that  the 
said  former  suit,  so  as  aforesaid  brought  and  prose- 
cuted  by  the  said  plaintiff  against  the  said  defendant, 
is  still  depending  in  the  court  aforesaid  {hhh) ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify  (ccc) ; 

Prayer  of  Judgment. — Wherefore  the  said  defend- 
ant prays  judgment  of  the  said  declaration  in  this 
suit,  and  that  the  same  may  be  quashed  ( ddd ) . 

[Signature  and  oath  as  before.] 

{jis) .  By  reference  to  the  scheme  showing  the  order  of  pleading : 
Shipman,  491 ;  Tyler,  373 ;  Perry,  420 ;  it  will  be  seen  that  the  pres- 
ent defendant  has  exercised  its  right  to  plead:  First,  to  the  juris- 
diction, by  pleading  the  first  of  the  foregoing  pleas;  second,  to  the 
disability  of  the  plaintiff,  by  pleading  the  second  plea — the  third 
plea,  that  to  the  disability  of  the  use  plaintiff  being  in  excess  of  its 
rights ;  note  ff,  supra;  and  third,  to  the  disability  of  the  defendant,  in 
the  fourth  plea.  The  next  class  of  pleas  in  abatement,  those  to  the 
count  or  declaration,  are  no  longer  available,  as  is  shown  in  note 
rr,  supra;  and,  for  like  reasons,  it  is  no  longer  possible  to  plead 
matter  in  abatement  of  the  next  degree,  that  is,  to  the  form  of  the 
writ  for  matter  apparent  on  the  face  of  the  writ :  note  rr,  supra. 

In  the  fifth  plea,  the  defendant  has  pleaded  in  abatement  to  the 
writ,  for  matter  dehors  the  writ:  note  qq,  supra.  The  order  of 
pleading  has,  therefore,  now  come  to  the  last  of  the  classes  into 
which  pleas  in  abatement  are  divided,  those  to  the  action  of  the 
writ.  And  the  final  plea  in  abatement  here  pleaded  is  of  this  ulti- 
mate degree,  being  that  one  of  such  pleas  which  seeks  abatement 
of  the  writ  on  the  ground  that  there  is  pending  another  action 
between  the  same  parties  for  the  same  matters  here  in  controversy. 

Such  a  plea,  it  will  be  observed,  does  not  question  the  form  of 
the  writ,  either  for  ansrthing  contained  in  the  writ  or  for  anything 
extrinsic  thereto;  but  it  raises  an  objection  to  the  action  or  effect  of 
the  writ,  that  is  to  the  institution  and  maintenance  of  the  present 
suit,  on  account  of  matters  collateral  to  the  suit  which  either  affect 
the  present  litigation  or  are  themselves  affected  by  the  existence 
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of  such  litigation.  Thus,  the  fact  that  the  present  plaintiff  is  in 
another  court  prosecuting  the  same  defendant  for  the  same  cause 
of  action,  is  a  fact  which  goes  to  show  that  the  present  writ,  that 
is  to  say,  the  present  suit,  operates  prejudicially  to  the  defendant 
in  his  defense  of  the  former  suit ;  or,  conversely,  the  pendency  of  the 
former  suit  ought  to  impair  or  defeat  the  operation,  or  action, 
of  the  present  writ,  or  the  theoretical  writ,  by  which  the  present 
litigation  was  authorized  and  commenced :  see  note  qq,  supra,  with 
reference  to  the  ideal  writ  which  is  the  subject  of  this  plea,  and 
which  is  conceived  by  judicial  hypothesis  as  the  warrant  for  the 
institution  of  this  suit,  the  authority  for  its  maintenance,  and  the 
document  which  states  and  defines  the  subject-matter  of  the  liti- 
gation. 

In  the  same  class  of  matters  going  to  the  action  of  the  writ,  it  was 
formerly  not  uncommon,  and  it  is  perhaps  still  possible,  to  plead  in 
abatement  that  the  suit  is  prematurely  brought,  or  that  the  form 
of  the  action  is  misconceived,  as  being  in  trespass  when  it  should 
be  in  case,  or  in  assumpsit  when  it  should  be  in  debt  or  covenant. 
But  now  such  objections  are  generally,  or  universally,  taken  by 
demurrer,  and  are  not  made  the  subjects  of  pleas  in  abatement:  i 
Chitty  PI,  454. 

(aaa).  "As  pleas  in  abatement  do  not  deny,  and  yet  tend  to  delay 
the  trial  of  the  merits  of  the  action,  great  accurracy  and  precision 
are  required  in  framing  them.  They  should  be  certain  to  every 
intent,  and  be  pleaded  without  any  repugnancy:"  i  Chitty  PI.,  458. 
The  extent  to  which  pleas  of  this  character  are  disfavored  has  been 
repeatedly  indicated  in  the  foregoing  notes  to  the  present  case, 
and  illustrated  by  divers  instances  of  the  extraordinary  rigor  to 
which  such  pleas  are  subjected  by  the  courts:  see  notes  y,  cc,  dd, 
kk,  ss,  supra.    So  Mr.  Story  says: 

"Pleas  in  abatement  should  be  critically  exact  in  form ;  for,  being 
dilatory  pleas,  they  are  odious,  and  are  not  within  the  statute 
concerning  general  demurrers,  and,  therefore,  defects  of  form  may 
be  taken  advantage  of,  though  not  assigned  for  special  cause :'' 
Story  PI.,  46. 

And  in  one  case  the  Supreme  Court  of  New  York  thus  stated 
the  settled  judicial  attitude  toward  such  pleas : 

"The  utmost  strictness  is  required  in  pleas  in  abatement.  They 
are  dilatory  pleas,  and  looked  upon  with  suspicion.  They  will  not 
be  sustained  by  any  intendment  in  their  favor.  Thus,  in  Hixon  vs. 
Binns,  3  T.  R.,  185,  a  plea  of  misnomer  in  abatement  was  held  bad 
on  special  demurrer  for  concluding  with  a  prayer  that  the  bill 
might  be  quashed  instead  of  praying  judgment  of  the  bill.  It  is  not 
enough  that  matter  in  abatement  is  contained  in  the  plea,  unless  it 
be  pleaded   in   precise   technical   form:   2   Saunders,   209,    b.     The 
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opinion  of  Lord  Ellenborough  is  strong  on  that  point  in  The  King 
vs,  Shakespeare,  lo  East^  87;  though,  that  being  a  criminal  case,  he 
yielded  his  own  opinion  to  the  authority  of  The  King  vs,  Westby, 
dted  in  a  note  to  that  case.  It  is  the  beginning  and  conclusion 
that  distinguishes  a  plea  in  abatement:  6  Taunton,  587;  10  Johns. 
R.,  49;  I  Chitty's  PL,  445,  6.  A  plea  in  abatement  can  pray  judg- 
ment of  the  writ  only  when  the  action  is  brought  by  original:  2 
Saund.,  '209,  d,  note;  5  Mod.,  132.  If  the  action  be  by  bill,  the  plea 
must  pray  judgment  of  the  bill:  Lee  vs.  Barnes,  5  Mod.,  144,  145. 
Where  it  is  commenced  by  plaint,  of  the  plaint  and  declaration: 
Jacob's  Law  Diet,  Title,  Plaint.  This  is  a  strict  and  technical 
objection,  and  would  be  sustained  in  a  case  like  this,  of  a  suspi- 
cious, dilatory  plea.  Vide  5  Johns.  Cases,  150;  4  Johns.,  485.  Gra- 
ham [Practice],  80,  i  Dunl.,  129:"  Haywood  vs.  Chestney,  13  Wen- 
dell, 495. 

Nor  can  amendment  be  allowed,  so  it  is  laid  down,  of  a  plea  in 
abatement:  i  Sellon's  Prac,  275;  2  Archibald  Prac,  239.  Mr.  Chitty 
says: 

''The  court  will  not,  in  general,  give  leave  to  amend  a  plea  in 
abatement:''  i  Chitty  PL,  466;  implying  that  such  leave  may  be 
granted  if  the  court  should  see  fit.  Practically,  and  certainly  as  a 
general  rule,  courts  do  not  permit  amendments  in  such  cases ;  and  it 
has  been  held  that  statutes  authorizing  amendments  in  general 
terms  do  not  extend  to  pleas  in  abatement;  Trinder  vs,  Durant,  5 
Wendell,  72.  This  question  seems  to  have  been  left  undetermined 
in  Brown  vs.  Savings  Bank,  28  App.  D.  C,  351. 

The  severity  of  the  requirement  that  these  pleas  shall  be,  as  Mr. 
Chitty  says,  "certain  to  every  intent,"  will  be  appreciated  by  con- 
sidering what  is  meant  by  that  degree  of  certainty  as  he  uses  the 
phrase. 

"The  principal  rule  as  to  the  mode  of  stating  the  facts  is,  they 
must  be  set  forth  with  certainty;  by  which  term  is  signified  a  clear 
and  distinct  statement  of  the  facts  which  constitute  the  cause  of 
action  or  the  ground  of  defense,  so  that  they  may  be  understoo<l 
by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by  the  court  who  are  to 
give  judgment. 

"In  Dovaston  vs.  Payne,  2  H.  BL,  527  [2  Sm.  L.  C,  140],  Mr. 
Justice  Buller  observed  that  certainty  or  precision  in  pleading  has 
been  stated  by  Lord  Coke  to  be  of  three  sorts,  vis. :  First,  certainty 
to  a  common  intent ;  secondly,  to  a  certain  intent  in  general ; 
thirdly,  to  a  certain  intent  in  every  particular;  and  that,  though 
these  distinctions  had  been  treated  by  Mr.  Justice  Ashton  as  a 
jargon  of  words  without  meaning,  they  had  long  been  made,  and 
ought  not  altogether  to  be  departed  from. 

26 
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"By  certainty  to  a  common  intent,  is  to  be  understood  that, 
when  words  are  used  which  will  bear  a  natural  sense,  and  also  an 
artificial  one,  or  one  to  be  made  out  by  argument  or  inference,  the 
natural  sense  shall  prevail;  it  is  simply  a  rule  of  construction,  and 
not  of  addition;  common  intent  cannot  add  to  a  sentence  words 
which  are  omitted.  This  description  of  certainty  is  sufficient  in  a 
plea  in  bar.  It  is  of  the  lowest  degree;  and  yet  we  shall  find  that, 
in  some  instances,  a  statement  which  will  suffice  in  a  declaration 
will  not  in  a  plea.  Thus  in  a  declaration  on  a  contract  to  pay  the 
debt  of  a  third  person,  it  is  not  necessary  to  show  that  it  was  in 
writing;  but  it  is  said  to  be  otherwise  in  a  plea;  and  in  a  plea,  the 
statement  of  a  deed  by  way  of  recital,  testatum  existit,  instead  o£  a 
direct  allegation,  is  insufficient;  though  it  is  otherwise  in  a  declara- 
tion. [Tyler,  295,  296,  331,  340;  Perry,  349,  389;  Shipman,  410,  418,. 
445,  446.] 

"Certainty  to  a  certain  intent  in  general  is  a  greater  degree  of  cer- 
tainty than  the  last,  and  means  what,  upon  a  fair  and  reasonable 
construction,  may  be  called  certain,  without  recurring  to  possible 
facts  which  do  not  appear;  and  what  is  required  in  declarations, 
replications,  and  inducements  in  the  charge  or  accusation,  and  in 
returns  to  writs  of  mandamus.  The  charge,  we  have  seen,  must 
contain  such  a  description  of  the  crime,  etc.,  that,  without  intending 
anything  but  what  appears,  the  defendant  may  know  what  he  is  to 
answer,  and  what  is  intended  to  be  proved,  in  order  that  the  jury 
may  be  warranted  in  their  verdict,  and  the  court  in  the  judgment 
they  are  to  give. 

"The  third  degree  of  certainty  is  that  which  precludes  all  argu- 
ment, inference  or  presumption  against  the  party  pleading;  and, 
as  it  has  been  well  expressed,  is  that  technical  accuracy  which  is 
not  liable  to  the  most  subtle  and  scrupulous  objection,  so  that  it  is 
not  merely  a  rule  of  construction,  but  of  addition;  for,  when  thb 
certainty  is  necessary,  the  party  must,  not  only  state  the  facts  of 
his  case  in  the  most  precise  way,  but  add  to  them  such  facts  as 
show  that  they  are  not  to  be  controverted,  and,  as  it  were,  anticipate 
the  case  of  his  adversary.  It  has  been  said  that  this  degree  of 
certainty  has  been  rejected  in  all  cases,  as  partaking  of  too  much 
subtlety;  however,  Buller,  J.,  expressed  a  different  opinion;  and  it 
appears  that  it  obtains  in  the  case  of  estoppels,  and  in  pleas  which 
are  not  favored  in  law.  such  as  the  plea  of  alien  enemy,  in  which 
it  must  be  stated  that,  not  only  that  the  plaintiff  is  an  alien,  but  that 
he  came  to  England  without  letters  of  safe  conduct  from  our 
King:"  i  Chitty  PL,  233;  and  see  Rex  vs.  Lyme  Regis,  i  Douglas, 
149;  Rex  vs.  Home,  Cowper,  682;  Shipman,  418,  430;  Perry,  j68: 
Tyler,  316,  333,  334;  note  kk,  supra. 
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In  this  instance,  therefore,  the  plea  goes  beyond  the  ordinary 
requirements  of  pleading,  which  are  satisfied  by  a  direct  and  posi- 
tive averment  of  the  facts,  and  negatives  by  anticipation  the  pos- 
sible suggestion  of  a  difference  in  the  identity  of  the  parties  to  the 
two  actions,  or,  as  Mr.  Chitty  puts  it,  "precludes  all  argument, 
inference  or  presumption  against  the  party  pleading."  So  in  a  plea 
by  way  of  estoppel,  another  plea  that  is  disfavored,  there  is  a 
similar  excess  of  precision  and  certainty:  note  o  to  Case  XI,  supra; 
and  see  the  plea  in  Case  XXII. 

Dilatory  pleas  and  pleadings  by  way  of  estoppel,  being  character- 
ized as  odious  in  law,  constitute,  therefore,  exceptions  to  the  general 
rule  of  pleading,  that  "it  is  not  necessary  to  state  matter  which  would 
come  more  properly  from  the  other  side:"  Shipman,  43S;  Tyler,  314; 
Perry,  366,  36& 

(bbb).  The  pending  of  a  suit  in  one  court  precludes  the  institu- 
tion of  another  suit  between  the  same  parties  on  the  same  cause  of 
action  in  the  same  court  or  in  another  court  of  the  same  sovereignty. 
But  the  fact  that  one  suit  is  pending  in  the  courts  of  one  state 
is  not  pleadable  in  abatement  to  another  suit  of  identical  character 
and  scope  between  the  same  parties  in  a  court  of  a  different  sov- 
ereignty. So  the  pendency  of  a  suit  in  a  state  court  is  no  bar  to  the 
bringing  of  a  like  action  in  a  court  of  the  United  States;  Stanton 
vs.  Embrey,  93  U.  S.,  548^  and  authorities  therein  cited. 

This  plea  of  another  suit  pending  in  Maryland  is,  therefore,  bad, 
and  the  plaintiff  might  have  successfully  demurred  to  it,  and  per- 
haps had  acted  more  wisely  had  he  done  so. 

In  view,  however,  of  the  fact,  that  the  action  pending  in  Mary- 
land is  one  purporting  to  be  brought,  as  the  Maryland  statute  pre- 
scribes, the  State  of  Maryland,  as  nominal  plaintiff,  to  the  use  of 
the  wido^,  and  that  the  present  action  is  brought  by  John  Doe, 
the  plaintiff  herein  may  be  supposed  to  have  assumed  that  this 
difference  in  the  form  of  the  two  actions  would  justify  him  in 
replying  nul  Hel  record  to  the  plea  that  the  two  actions  are  between 
identical  parties.  It  is  possible  that  the  authorities  on  the  point 
would  warrant  a  reasonable  expectation  that  the  court  would  refuse 
to  recognize  the  record  from  Maryland  as  sustaining  the  present 
plea  of  lis  alibi  pendens,  which  avers  that  the  parties  named  in  that 
record  are  the  same  as  those  in  this  suit,  wherein  the  plaintiff  is 
differently  named :  note  ///,  infra. 

While,  therefore,  Mr.  Doe  might  have  demurred  to  this  plea  as 
insufficient  in  substance,  the  most  he  could  hope  from  that  course 
would  be  to  defeat  the  plea,  leaving  the  defendant  at  liberty  to  plead 
over  and  further  protract  the  litigation,  whereas,  if  issue  of  fact 
should  be  taken  on  the  plea  and  found  in  favor  of  the  plaintiff,  he 
would  then,  according  to  the  general  rule  applicable  to  such  situa- 
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tions,  be  entitled  to  final  judgment  in  his  favor;  note  iii,  infra. 
Assuming  that  the  plaintiff  was  warranted  in  his  assurance  that  he 
could  prevail  upon  the  issue  of  fact,  and  correct  also  in  his  assump- 
tion that  success  upon  that  issue  would  terminate  the  dilatory 
tactics  of  his  adversary  with  a  final  judgment,  it  was  politic  for  him 
to  take  issue  of  fact  on  the  plea  of  another  action  pending  by  plead- 
ing, as  he  pleads  below,  that  there  is  no  record  such  as  the  plaintiff 
avers  which  shows  a  litigation  between  the  same  parties  for  the 
same  cause  of  action. 

In  so  calculating,  however,  plaintiff  not  only  takes  the  chance  that 
the  court  may  consider  that  the  Maryland  record  sufficiently  sus- 
tains the  pleas  of  lis  alibi  pendens;  note  ///,  infra;  but  he  overlooks 
the  exceptional  rule  applicable  to  judgments  on  such  issues  when 
found  against  the  defendant;  and  he  is  in  error  in  assuming  that  he 
can  have  final  judgment  if  he  shall  succeed  upon  the  plea  of  nul  tiel 
record;  note  mmm,  infra, 

(ccc).  Since  the  plea  avers  matter  of  record,  and  has  also 
averred  prout  patet  per  recordum,  it  might  be  expected  that  the 
verification  should  conclude  with  an  offer  to  verify  by  the  record. 
But  the  precedents  are  otherwise,  being  in  the  form  here  given:  3 
Chitty  PL,  904;  Story's  PI.,  65;  for  which  Mr.  Chitty  gives  as  a 
reason :  "It  should  seem  it  is  not  necessary  to  aver  a  prout  patet  per 
recordum,  or  to  plead  the  record  of  another  court  sub  pede  sigilli, 
because  the  plea  involves  a  matter  of  fact,  whether  both  actions 
are  for  the  same  cause  of  action :"  3  Chitty  PL,  905,  note  d;  Curwen 
vs.  Fletcher,  i  Strange,  520;  note  2,  to  Case  XI,  supra. 

(ddd).  "Pleas  in  abatement  must  give  the  plaintiff  a  better 
writ:"  Shipman,  494;  Perry,  424;  Tyler,  220,  note  k,  377.  By  this 
is  meant,  that  a  defendant  pleading  in  abatement  for  some  defect 
in  the  frame  of  the  plaintiff's  suit  or  some  error  in  the  iftanner  of 
instituting  it,  must  supply  by  his  plea  whatever  facts  are  requisite 
to  enable  the  plaintiff  to  sue  effectually  in  another  action.  Thus, 
if  the  plea  is  on  the  ground  of  misnomer  of  the  defendant,  it  must 
state  his  true  name,  so  that  the  plaintiff  shall  not  again  fall  into  the 
same  error;  and  if  abatement  is  claimed  on  the  ground  of  non- 
joinder, the  plea  must  give  the  names  of  the  parties  improperly 
omitted,  thus  making  it  possible  for  the  plaintiff  in  a  subsequent 
action  to  sue  correctly;  notes  ss,  tt,  yy,  supra. 

This  requirement  has  sometimes  been  held  to  constitute  a  criterion 
by  which  to  determine  whether  a  given  plea  is  in  abatement  or  in 
bar,  it  being  said  that,  unless  the  plea  can  give  a  better  writ,  that 
is,  show  how  another  suit  may  be  maintained,  it  cannot  be  a  plea 
in  abatement,  but  the  matter  of  it  must  be  pleaded  in  bar  of  the 
action:  Tyler,  327;  Perry,  424;  Shipman,  494-  In  one  case  Mr, 
Justice  Buller  said  of  a  plea  in  abatement:  "The  substance  of  it  is 
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bad,  because  it  does  not  give  the  plaintiff  a  better  writ,  but  tends 
to  show  that  he  can  maintain  no  action :"  Evans  vs.  Stevens,  4  T.  R., 
225;  and  like  expressions  are  found  in  other  cases:  Mainwaring  vs. 
Newman,  2  Bos.  &  P.,  120;  Hayworth  vs.  Spraggs,  8  T.  R.,  515; 
and  in  Ferguson  vs.  R.  R.  Co.,  6  App.  D.  C,  525,  it  was  said  that  the 
plea  of  ne  ungues  administrator  is  not  in  abatement  because  it 
does  not  give  the  plaintiff  a  writ  but  shows  that  he  has  no  right 
to  sue  at  all :  note  bb,  supra. 

Upon  these  authorities  it  might  be  questioned  whether  this  plea 
of  lis  alibi  pendens  is  a  plea  in  abatement,  since  manifestly  it  can- 
not give  the  plaintiff  a  better  writ,  but,  if  it  be  true  in  fact,  proves 
that  he  has  no  right  to  sue. 

This  plea,  however,  is  universally  treated  by  the  authorities  as 
a  plea  in  abatement,  as  are  some  other  pleas  setting  up  matter  which, 
in  the  nature  of  the  case  makes  it  impossible  for  the  plaintiff  to 
maintain  any  action  at  all.  Such  are  the  pleas  of  alien  enemy, 
pleas  going  in  suspension  or  postponement  of  the  plaintiff's  right  of 
action  because  of  other  disability,  such  as  excommunicancy,  popish 
recusancy  and  the  like,  and  pleas  to  the  disability  of  the  defendant 
on  account  of  his  temporary  or  permanent  privilege,  together  with 
some  others  which  are  inconsistent  with  the  propriety  of  any  action 
at  all,  but  are  nevertheless  agreed  to  be  pleas  in  abatement. 

The  rule  in  question  must,  therefore,  be  taken  with  some  qualifica- 
tion, and  Mr.  Chitty  states  it  thus,  speaking  of  pleas  in  abatement : 

"They  must,  in  general,  *  *  *  give  the  plaintiff  a  better  writ  ;'* 
and  he  limits  this  requirement  to  cases  where  the  matter  of  the  plea 
is  rather  within  the  defendant's  knowledge  than  that  of  the  plain- 
tiff: I  Chitty  PL,  457.  And  the  recent  textbooks  explain  the  rule 
as  applicable  only  where  the  plea  proceeds  upon  some  defect  in  the 
form  of  the  writ:  Perry,  424;  Shipman,  494;  Tyler,  377;  though  all 
authors  suggest  that  the  possibility  of  giving  a  better  writ  is  a 
test  to  distinguish  between  matter  in  abatement  and  matter  in  bar. 

The  apparent  discrepancies  on  thi$  point  may  often  be  accounted 
for  by  the  fact  that  the  term,  abatement,  is  used  in  more  than  one 
sense:  note  /,  supra;  and  confusion  on  the  subject  may  often  be 
obviated  by  giving  attention  to  the  particular  application  of  the 
doctrine  in  the  particular  case  in  which  it  is  considered.  In  the 
widest  sense  of  the  word,  abatement,  including  all  dilatory  pleas, 
the  rule  cannot  be  maintained  that  all  pleas  in  abatement  must  give 
a  better  writ,  because  many  dilatory  pleas  do  not,  and  cannot,  sug- 
gest how  better  the  plaintiff  can  maintain  an  action.  What  will 
be  found  in  most  cases,  wherein  this  rule  is  laid  down  in  general 
terms,  is,  that  the  court  or  writer  is  speaking  only  of  pleas  in 
abatement  in  the  most  restricted  sense  of  that  phrase,  applicable  only 
to  pleas  in  abatement  to  the  writ,  and  excluding  pleas  to  the  juris- 
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diction,  in  suspension,  and  to  the  disabilities  of  the  parties — ^which 
is  the  scope  of  pleas  in  abatement  according  to  the  classification  of 
Mr.  Gould  and  the  older  authorities  generally. 

Even  in  this  narrow  classification  of  pleas  in  abatement,  it  can- 
not be  said  that  they  all  give  the  plaintiff  a  better  writ,  since  pleas 
to  the  writ  for  the  action  of  the  writ,  like  the  present  plea  of  another 
action  pending,  cannot  suggest  a  better  way  for  the  plaintiff  to  sue, 
but  only  show  reason  why  the  present  action  cannot  be  maintained. 
Ic  seems,  therefore,  that  the  rule  requiring  a  better  writ  extends  only 
to  pleas  in  abatement  to  the  writ  for  the  form  of  the  writ,  as  the 
modem  text-writers  Umit  the  rules;  though  in  any  case  where  it 
is,  in  the  nature  of  the  case,  possible  that  an  action  might  be 'better 
brought,  it  may  be  that  the  defendant  is  bound  to  show  how  it  may 
be  done,  as  in  a  plea  to  the  jurisdiction  of  the  court,  it  is  necessary, 
if  the  fact  be  so,  to  show  that  there  is  another  court  in  which  the 
same  course  of  action  might  be  properly  sued;  note  p,  supra. 

Replication  to  Sixth  Plea. 

^uJ  Tie!  Record  {eee). 

Caption. — IJt  supra. 

Commencement. — Now,  again  comes  the  plaintiff 
in  the  above-entitled  cause,  by  his  attorney  aforesaid, 
and  says, 

Cassetur  Non  lire  ve,-^ThSit  the  said  declaration 
and  writ  of  the  said  plaintiff,  by  reason  of  anything 
alleged  in  the  plea  by  the  defendant  herein  pleaded, 
ought  not  to  be  qnaslied,  because  the  said  plaintiff 
says, 

Body. — Nul  Tie!  Record, — TJiat  there  is  no  such 
record  of  such  former  plea  now  depending  in  the  said 
Circuit  Court  of  theState  of  Maryland  in  and  for  the 
county  of  Washington,  brought  by  the  said  plaintiff 
against  the  said  defendant,  remaining  in  the  said 
court,  as  the  said  defendant  has  in  the  said  plea 
alleged ; 

CONCLTTSION.  —  Verification.  —  And  this  the  said 
plaintiff  is  ready  to  verify; 
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Prayer  of  Judgment. — Wherefore  the  said  plaintiflf 
prays  judgment^  and  that  his  said  writ  and  his  said 
declaration  may  be  adjudged  good,  and  that  the  said 
defendant  may  answer  over.  [2  Harris'  Entries, 
299.]     ifff.) 

R^olnder.     Joinder  in  Issue  (ggg)- 

Caption. — Vt  supra. 

Joinder  in  Issue. — The  defendant  joins  issue  on  the 
replication  filed  by  the  plaintilBf  in  the  above-entitled 
cause  {hhh). 

'  {eee).  The  plea  of  nul  ttel  record  puts  in  issue  merely  the  exist- 
ence of  the  record  alleged  by  the  preceding  pleadings  to  exist. 
It  is  the  proper  plea  either  where  the  adversary  party  has  alleged 
a  record  which  does  not  exist,  or  where  there  is  a  variance  in  the 
statement  of  an  existing  record.  Since  the  plea  goes  only  to  the 
existence  of  the  record  stated,  and  not  to  the  merits  of  the  judgment 
or  the  other  matter  evidenced  by  the  record,  the  party  pleading  nul  tiel 
record  cannot  show  under  this  plea  any  defense  to  the  record,  such 
as  payment  of  the  judgment,  accord  and  satisfaction,  or  anything 
else  to  impair  the  effect  of  the  record,  if  there  be  a  record :  i  Chitty 

PI.,  4S5. 

"It  is  a  maxim  in  law,  that  there  can  be  no  averment  in  pleading 
against  the  validity  of  a  record,  though  there  may  be  against  its 
operation;  therefore  no  matter  of  defense  can  be  pleaded 
which  existed  anterior  to  the  recovery  of  the  judgment; 
and  the  original  defendant  himself,  or  his  bail  or  sureties, 
could  not  plead  that  the  judgment  had  been  obtained  against 
him  by  fraud :"  i  Chitty  PI.,  486,  and  so  to  an  action  on  a  judgment, 
or  to  a  pleading  averring  an  obligation  by  any  matter  of  record,  it 
is  incompetent  to  plead  nil  debet. 

"If  it  appears  on  the  face  of  the  record  that  the  court  did  have 
jurisdiction,  extrinsic  evidence  to  contradict  it  is  not  admissible 
under  a  plea  of  nul  tiel  record.  The  office  of  pleading  is 
to  inform  the  court  and  the  parties  of  the  facts  in  issue;  the  court, 
that  it  may  know  the  law,  and  the  parties,  that  they  may  know 
what  to  meet  by  their  proof.  Nul  tiel  record  puts  in  issue  only  the 
fact  of  the  existence  of  the  record,  and  is  met  by  the  production  of 
the  record  itself,  valid  upon  its  face,  or  an  exemplification  duly 
authenticated  under  the  act  of  Congress.     A  defense  requiring  evi- 


392     Case  XVI — Doe,  Etc.,  vs.  Midland  Rwy.  Co. 

dence  to  contradict  the  record  must  necessarily  admit  that  the 
record  exists,  as  a  matter  of  fact,  and  seek  relief  by  avoiding  its 
effect.  It  should,  therefore,  be  formally  pleaded,  in  order  that  the 
facts  upon  which  it  is  predicated  may  be  admitted  or  be  put  in  issue. 
Under  the  common  law  system  of  pleading,  this  would  be  done  by  k 
special  plea.  The  equivalent  of  such  a  plea  is  required  under  any 
system.  The  precise  form  in  which  the  statement  should  be  made 
will  depend  upon  the  practice  of  the  court  in  which  it  is  to  be  used« 
but  is  must  be  made  in  some  form. 

"Defects  appearing  upon  the  face  of  the  record  may  be  taken 
advantage  of  upon  its  production  under  a  plea  of  nul  tiel  record,  but 
those  which  require  extrinsic  evidence  to  make  them  apparent 
must  be  formally  alleged  before  they  can  be  proven:"  Hill  vs. 
Mendenhall,  21  Wall.,  453. 

A  foreign  judgment  has  not,  at  common  law,  the  technical  quali- 
ties of  a  record;  and  where  averment  is  made  of  such  a  judgmenti, 
the  opposing  party  may  plead  to  it  nil  debet  or  other  plea  appropriate 
to  impeach  the  validity  of  the  foreign  record  or  the  truth  of  the 
matters  purporting  to  be  shown  thereby :  i  Chitty  PL,  485 ;  Collins 
vs.  Matthew,  5  East,  473;  Hilton  vs.  Guyot,  159  U.  S.,  113. 

But,  in  virtue  of  the  provision  in  the  constitution  of  the  United 
States,  that  "full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings  of  every  other 
state,"  a  judgment  or  other  record  of  one  state  cannot  be  regarded 
as  a  foreign  record  in  the  courts  of  another  state;  and  when  suit 

■ 

is  brought  upon  such  a  judgment  in  another  state,  it  must  be  treated 
by  the  court  in  which  it  is  pleaded  as  a  domestic  judgment.  In 
such  a  case  nil  debet  is  not  a  proper  plea:  Mills  vs.  Duryee,  7 
Cranch,  481;  and  the  only  defenses  which  can  be  pleaded  are,  in 
general,  those  which  would  be  available  against  a  domestic  judg- 
ment of  the  state  in  which  the  suit  is  brought:  Hampton  vs.  Mc- 
Connell,  3  Wheaton,  234;  McElmoyle  vs.  Cohen,  13  Peters,  312; 
D*Arcy  vs.  Ketchum,  11  How.,  175. 

In  defense,  however,  against  the  judgment  of  another  state,  it  may 
be  shown  that  the  court  rendering  that  judgment,  did  not  acquire 
jurisdiction  over  the  person  of  the  defendant,  as  by  failure  to 
serve  process  upon  him :  notes  q  and  s  to  Case  XI,  supra;  Thompson 
vs.  Whitman,  18  Wall.,  457;  Knowles  vs.  Gas  Light  Co.,  19  Wall, 
58.  The  effect  of  such  proof  is,  not  to  contradict  the  record,  but 
to  show  that  the  alleged  record  is  not  a  record  at  all,  but  only  the 
pretense  of  one.  But  in  such  a  case,  evidence  against  the  integrity 
of  the  record  pleaded  cannot  be  given  under  a  plea  of  nul  tiel  record, 
because  that  plea  will  be  conclusively  disproved  by  the  mere  pro- 
duction of  the  record  properly  certified.  It  must  be  specially 
pleaded  that  the  purported  record  is  void  for  want  of  jurisdiction. 
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and  the  particular  facts  going  to  avoid  the  record,  such  as  want  of 
process  and  of  voluntary  appearance,  or  the  fact  that  the  appear- 
ance of  an  attorney  was  unauthorized,  must  be  specially  pleaded,  as 
was  done  in  the  two  cases  last  above  cited:  Hill  vs.  Mendenhall,  21 
Wall.,  453;  Starbuck  vs.  Murray,  5  Wendell,  148;  see  pleas  in 
Case  XI,  pp.  194,  199,  supra. 

In  the  present  case,  therefore,  upon  this  plea  of  nul  tiel  record, 
the  defendant  will  produce  a  duly  certified  copy  of  the  judgment  roll 
from  the  Circuit  Court  of  Washington  County,  in  Maryland;  note 
hhh,  infra.  The  plaintiff  will  be  unable  to  impugn  the  integrity 
of  the  judgment  roll  as  a  record,  or  to  deny  that  a  suit  is  pending 
in  that  county  on  the  same  cause  of  action,  asserted  in  this  action, 
against  the  same  defendant  and  in  the  interest  of  the  same  use 
plaintiff. 

In  pleading  this  plea,  the  plaintiff  relies  solely  upon  the  point 
that  the  nominal  plaintiff  in  the  Washington  County  action  is  the 
State  of  Maryland,  and  in  this  action  is  himself;  and  he  assumes 
that  this  variance,  if  it  be  a  variance,  being  apparent  on  the  face 
of  the  record  produced,  is  sufficient  to  support  his  present  plea 
and  to  warrant  the  court  in  finding,  upon  an  inspection  of  the  docu- 
ment produced,  that  there  is  no  such  record,  to  wit,  no  such  record 
as  is  alleged  in  the  defendant's  sixth  plea  in  abatement:  see  note 
bhb,  supra. 

(fff).  In  the  ancient  practice,  a  plaintiff  pleading  nul  tiel  record 
had  an  option  of  two  modes  of  concluding.  He  might  conclude, 
as  here,  with  a  prayer  of  judgment;  in  which  case  the  defendant 
would  rejoin  that  "there  is  such  a  record,"  and  at  the  end  of  his 
rejoinder  give  himeslf  a  day  to  produce  the  record,  by  adding  to 
the  rejoinder  an  entry  like  this:  '*and  this  he  is  ready  to  verify 
when,  where,  and  in  such  manner  as  the  court  here  shall  order,  direct, 
or  appoint;  and,  because  the  court  of  said  lord,  the  king,  now  here 
will  advise  themselves  upon  the  inspection  and  examination  of 
the  said  record,  by  the  said  defendant  in  his  said  plea  alleged,  a  day 
is  given  to  the  parties  aforesaid,  etc.,  until  etc.,  [fixing  a  date  for 
trial],  to  hear  the  judgment  of  the  said  court  thereupon,  for  that 
the  said  court  of  our  said  lord,  thef  king,  now  here  are  not  yet 
advised  thereof,  etc." 

Or,  the  plaintiff  might,  if  he  preferred,  conclude  his  own  repli- 
cation by  such  a  prayer  of  judgment  as  is  used  in  this  replication, 
and  then  proceed'  to  give  the  defendant  a  day  to  produce  the  record 
by  attaching  such  an  entry  as  this:  "and  he  prays  that  the  said 
record  may  be  seen  and  inspected  by  the  court.  And,  because  the 
said  C.  D.  has  not  the  said  record  ready  here  in  court,  it  is  said  by 
the  court  here  to  the  said  C.  D.  that  he  have  the  said. record  here 
on,  etc.  [fixing  a  day].    The  same  day  is  given  to  the  said  A.  B. 
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here,  etc."  By  the  latter  course  the  plaintiff  terminated  the  pleadin^j^ 
at  once  without  waiting  for  a  rejoinder ;  since  the  plea  of  the  record 
affirmed  that  the  record  existed,  and  the  replication  of  nul  Hel 
record  denied  that  fact,  an  issue  was  then  made,  and  it  was  unneces- 
sary to  delay  the  entry  of  a  day  to  produce  until  a  rejoinder:  Tip- 
ping vs.  Johnson,  2  Bos.  &  P.,  aoiz;  note  3  of  Williams  to  Pitt  vs. 
Knight,  Wms.  Saund.,  86,  in  which  case  the  record  shows  the  other 
method  by  which  the  final  entry  was  postponed  until  the  rejoinder: 
Moor  vs.  Garret,  2  Salkeld,  566;  3  Chitty  PI.,  925^  11 57,  note  q; 
Story's  Pleadings,  134. 

(ggg)'  Since  Rule  30  provides  that  "this  form  of  joinder  shall 
be  deemed  a  denial  of  the  substance  of  the  pleading  to  which  it 
relates  and  an  issue  thereon,"  it  is  supposed  to  be  an  af^ropriate 
rejoinder  in  the  present  situation :  note  u  to  Case  IX,  supra.  In  the 
former  practice,  it  was  usual,  unless  the  replication  itself  of  nul 
Hel  record  gave  a  day  to  produce  the  record  for  the  defendant  to 
rejoin  that  there  is  such  a  record  and  enter  an  order  for  its  pro- 
duction on  a  day  fixed,  as  is  stated  in  the  last  note,  and  it  seems 
that  it  is  not  improper  now  to  reply  to  a  plea,  or  to  rejoin  to  a 
replication,  of  nul  tiel  record  that  there  is  such  a  record.  Thus 
in  Lyon  vs.  Ford,  reported  in  7  App.  D.  C,  314,  in  1895,  there  wa* 
this: 

Replication  to  Plea  of  Nul  Tiel  Record. — ^**The  plaintiff,  for  repli- 
cation to  the  plea  of  nul  tiel  record,  to  the  writ  of  scire  facias  in 
the  above-entitled  cause,  says  that  there  is  such  record  as  is  in  the 
said  writ  of  scire  facias  mentioned ;  and  this  the  plaintiff  is  ready  to 
verify.    Henry  E.  Davis." 

A  motion  drawn  by  Mr.  Davis  is  included  among  the  forms  in 
Beach's  Equity  Practice,  1337;  and  a  bill  of  exceptions  drawn  by  him 
is  commended  as  a  "model  of  its  kind  and  worthy  of  imitation  for  its 
succinctness,"  in  Prather  vs.  U.  S.,  9  App.  D.  C,  82. 

(hhh).  The  record  of  the  pending  cause  in  the  Maryland  court, 
which,  upon  this  issue  the  defendant  is  obliged  to  produce,  bears 
little  resemblance  in  physical  make-up  and  external  appearance  to 
the  ancient  record  on  a  parchment  roll,  made  up  of  successive 
entries,  or  contemporaneous  minutes,  noted  by  the  prothOnotary  or 
other  recording  officer  of  the  court:  note  a  to  Case  II;  note  d  to 
Case  VII,  supra;  Shipman,  151;  Tyler,  58;  Perry,  162.  So  far  as 
the  pleadings  are  concerned,  they  are  the  work  of  the  attorneys,  and 
not  of  the  clerk,  with  whom  they  are  filed,  and  whose  only  duty 
in  reference  thereto  is,  in  this  District  and  some  other  jurisdictions, 
to  preserve  them  in  proper  order  and  accesssible  form.  The  judg 
ment,  and  all  interlocutory  orders,  with  the  verdict,  are  recorded  in 
the  minute-j)ook  kept  by  the  clerk.  In  some  states,  as  the  editor 
understands,  it  is  the  practice,  when  the  cause  is  ended,  to  tran*:- 
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scribe  all  the  pleadings,  together  with  the  verdict,  the  judgment 
and  other  minute  entries,  into  a  substantial  volume,  and  so  to  pre- 
pare a  permanent  record  which,  like  the  ancient  judgment  roll, 
embodies  a  continuous  narrative  of  the  litigation.  In  other  juris - 
dictions,  the  practice  is  thus  stated  by  Mr.  Freeman : 

"In  some  of  the  states  no  record  is  made  up,  none  being  required 

by  law.    In  these  states  the  files  and  journal  entries  probably  stand 

in  the  place  of  the  record,  and  are  entitled  to  similar  verity.    In  other 

of  the  states,  as  in  Pennsylvania  and  Maryland,  the  keeping  of  the 

records  fell  into  great  confusion  and  neglect.     For  a  long  period 

of  time,  little  more  was  done  by  the  prothonotaries,  in  most  of 

the  courts  of  those  states,  than  to  make  such  memoranda  as  would 

guide  them  in  issuing  executions,  and  as  would  have  enabled  them  to 

draw  up   a  formal  judgment  roll.     Judgments  supported  only  by 

these  informal  memoranda  were,  however,  admitted  in  the  highest 

courts.     The  loose  practice,  it  was  thought,  had  prevailed  so  long 

and  so  universally,  had  been  so  thoroughly  acquiesced  in  by  bench 

and  by  bar,  and  had  been  made  the  foundation  on  which  so  many 

private  interests  of  great  extent  and  variety  were  based,  that  the 

adjudications  sufficiently,   though   informally,   attested   by   it  ought 

not  to  be   ignored;   that,  while  the   entries  and   memoranda  gave 

data  from  which  a  record  as  technical  and  prolix  as  any  ever  drawn 

in  the  court  of  King's  Bench  could   readily  be  constructed,  they 

ought  to  be  regarded  as  competent  and  satisfactory  evidence  of  th« 

judgment,  and  of  such  other  judicial  proceedings  as  were  necessary 

to  support  it:  S.  P.  Co.  vs.  Sickles,  24  How.,  333;  Cromwell  vs. 

Bank  of  Pittsburg,  2  Wall.,  Jr.,  569.    The  opinion  of  Justice  Grier 

in  the  last  named  case  is  exceedingly  interesting.     It  presents,  in 

a   graphic  and   soihewhat   humorous  style,  the   history  of  judicial 

records  in  Pennsylvania,  the  brevity  with  which  they  were  entered, 

the  little  importance  attached  to  their  preservation,  and,  finally,  the 

worthy  character  and  eccentric  orthography  of  the  prothonotaries :" 

Freeman  on  Judgments,  sec  86. 

The  record  roll  to  be  produced  from  Maryland  will  consist  of  a 
document  in  which  are  included  transcripts  of  the  pleadings  and 
such  minute  entries  as  have  been  made  in  the  cause,  the  whole 
being  certified  by  the  clerk  of  the  court  in  accordance  with  the 
act  of  Congress  on  the  subject.  In  its  original  form,  the  record 
roll  consists  only  of  the  detached  pleadings  and  other  papers  filed 
in  the  cause,  and  of  the  entries  in  the  minute  books,  no  entire  and 
consecutive  record  being  made  up  until  a  transcript  is  ordered  for 
use  as  evidence  or  to  be  filed  on  appeal  in  the  Court  of  Appeals. 

It  is  not  to  be  understood,  however,  that  all  the  papers  filed  in  the 
cause,  and  any  minute  entry  which  the  clerk  may  see  fit  to  make, 
are  necessarily  parts  of  the  record,  as  that  term  is  used  in  technical 
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propriety.  The  record  at  common  law  consists  of  four  elements^ 
and  no  others,  namely,  the  process,  the  pleadings,  the  verdict,  and 
the  judgment  By  the  Stat  of  Westminster  2nd  (1285),  provision 
was  made  for  the  incorporation  into  the  record  of  bills  of  excep- 
tions, which  embody  matters  extraneous  to  the  record  proper,  and 
by  which  the  record  can  be  supplemented  or  enlarged  so  as  to  show 
facts  occurring  in  the  course  of  the  litigation  which  are  not  fea- 
tures of  the  original  record.  In  the  sense  that  the  bill  of  excep- 
tions is  attached  to  the  record  and  thereby  becomes  record  evi- 
dence of  the  facts  averred  in  it,  it  is  a  part  of  the  record;  though, 
for  the  purposes  of  the  motions  intermediate  verdict  and  judgment, 
by  which  retrospect  is  taken  of  the  record,  the  bill  of  exceptions  and 
its  contents  are  no  part  of  the  record :  note  s  to  Case  XIV,  supra.  By 
other  statutes  of  like  purpose,  enacted  in  various  jurisdictions, 
various  other  matters  are  declared  to  be  parts  of  the  record;  such 
as  the  instructions  to  the  jury,  prayed  at  the  trial  and  given  or 
refused  by  the  court:  Hopt  vs,  Utah,  104  U.  S.,  631;  and  the 
affidavits  filed  in  attachment  proceedings  in  this  District;  Barbour 
vs.  Hotel  Co.,  2  ^pp.  D.  C,  174.  But  an  affidavit  or  other  paper, 
not  thus  by  statute  designated  as  a  part  of.  the  record,  does  not 
become  an  element  of  the  record  merely  because  somebody  has  put 
it  into  the  file  of  the  cause;  and  such  papers  as  instructions  offered 
and  filed  in  the  cause,  whether  given  or  refused,  documents  offered 
in  evidence,  and  affidavits  used  in  connection  with  the  proceedings, 
cannot  be  regarded  as  going  to  compose  the  record  unless  they  are 
embodied  in  the  bill,  or  in  bills,  of  exceptions :  Hendley  vs,  Qark, 
8  App.  D.  C,  165;  Hart  vs.  Hines,  10  App.  D.  C,  366.  And  even 
the  certified  copy  of  the  record  from  Maryland,  which  is  produced 
on  the  issue  here  made,  does  not  become  part'  of  the  record  of 
this  cause  by  reason  merely  of  its  being  produced  and  inspected  by 
the  court;  nor  would  a  judgment  of  this  court,  by  being  produced 
and  used  in  the  same  way:  Otterback  vs.  Patch,  5  App.  D.  C,  69; 
Lyon  vs.  Ford,  7  App.  D.  C,  314;  and  so  of  other  evidence  and 
papers;  Wilkins  vs.  Hillman,  8  App.  D.  C,  469;  England  vs. 
Gebhardt,  112  U.  S.,  505;  Hanna  vs.  Maas,  122  U.  S.,  26. 

"From  time  immemorial,  that  [the  record]  has  been  held  to 
include  the  pleadings,  the  process,  the  verdict,  the  judgment,  and 
such  other  matters  as  by  some  statutory  or  recognized  method  have 
been  made  part  of  it:"  Clune  vs.  U.  S.,  159  U.  S.,  593.  And  of 
irrelevant  and  unwarranted  entries  by  the  clerk,  it  was  said  by 
Gibson,  C.  J.,  "A  record  is  constituted  of  proper  and  Intimate 
elements  set  down  in  their  order;  for  it  is  certainly  not  law  that 
all  the  gossip  a  clerk  or  prothonotary  writes  down  in  his  docket, 
ipso  facto,  becomes  the  voice  of  undeniable  truth:"  Hamilton  vs. 
Com.,  16  Pa.  St,  129. 
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Jadgmeoton  Sixth  Plea. — Respondeat  Ouster  {Hi). 
Extract  from  the  Minutes  of  the  court  (/;;)• 

Caption. — JJt  supra. 

This  cause  coming  on  to  be  heard  upon  the  plea  in 
abatement  pleaded  by  the  defendant  herein  and  the 
replication  thereto  filed  by  the  plaintiff,  and  it 
appearing  to  the  court  (fcfcfc),  upon  inspection 
thereof,  that  such  a  record  as  is  in  the  said  plea 
alleged  does  exist, 

Ideo  Consideratum  Est. — Therefore  it  is  considered 
that  the  said  plea  be,  and  the  same  hereby  is,  sus- 
tained (III) ; 

And  it  further  appearing  to  the  court  that  the 
issue  joined  on  the  said  plea  is  an  immaterial  issue 
( mfnfn ) , 

It  is  ordered  that  the  said  defendant  answer  over 
as  it  may  be  advised  (nnn),  (ooo),  (ppp). 

(iH).  If  the  defendant  plead  a  plea  in  abatement,  and  the  plain- 
tiff demur  to  it,  and  the  demurrer  be  sustained,  the  judgment  is 
only  that  the  defendant  answer  over,  that  is,  be  given  leave  to 
plead  further;  either  matter  in  abatement  of  a  class  posterior  in 
order  to  that  already  pleaded,  or  matter  in  bar  going  to  the  merits 
of  the  action.  If  the  plaintiff *s  demurrer  is  overruled,  whereby  the 
matter  pleaded  in  abatement  is  held  sufficient  to  abate  the  suit,  the 
judgment  is  that  the  writ,  or  bill,  be  quashed,  the  effect  being 
that  the  present  suit  is  abated,  but  with  liberty  to  the  plaintiff  to 
prosecute  the  same  cause  of  action  in  better  form.  In  modem 
practice,  however,  the  plaintiff,  upon  his  demurrer  being  overruled, 
is  almost  always  given  leave  to  plead  over,  upon  which  he  may 
take  issue  in  fact  on  the  plea  in  abatement:  note  k  to  Case  XL 

If,  on  a  plea  in  abatement  the  plaintiff  take  issue  of  fact,  and  the 
matter  of  fact  be  found  for  the  defendant,  if  the  matter  pleaded  in 
abatement  be  found  to  be  true,  the  judgment  here  also  is  that 
the  writ,  or  bill,  be  quashed,  the  fact  found  being  fatal  to  the 
maintenance  of  the  action  in  its  present  form. 

If,  on  such  an  issue  of  fact,  the  matter  of  fact  be  found  against 
the   defendant,   then    final   judgment   is   entered   for   the   plaintiff. 
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quod  recuperet.  In  this  way,  the  defendant  who  has  unsuccess- 
fully pleaded  in  abatement  may  suffer  judgment  against  him  upon 
an  issue  collateral  to  the  merits  of  the  case  and  without  further 
opportunity  to  defend  by  showing  any  meritorious  defense  that  he 
may  have.  The  ground  upon  which  the  courts  justify  this  con- 
demnation  of  the  defendant  upon  facts  which  are  not  inconsistent 
with  his  actual  freedom  from  liability  is,  that  a  defendant  who  has 
pleaded  in  abatement  matter  which  is  demonstrated  to  be  false,  will 
presumably  not  plead  truly  to  the  merits:  Kennedy  vs.  Creswell, 
loi  U.  S.,  641.  ''Where  one  plead  a  fact  which  he  knows  to  be 
false,  and  the  verdict  be  against  him,  the  judgment  is  final;  but 
upon  a  demurrer  to  a  plea  in  abatement,  there  shall  be  a  respondeas 
ouster;  because  every  man  shall  not  be  presumed  to  know  the 
matter  of  law,  which  he  leaves  to  the  judgment  of  the  court: 
Bowen  vs.  Shapcott,  i  East,  537,  544;  Tyler,  133,  134;  Perry,  216, 217 ; 
Shipman,  192,  where  the  statement  is  inadequate  and  misleading. 

Caution  should,  therefore,  be  exercised  in  pleading  matter  ol 
abatement,  since  the  plaintiff  may,  contrary  to  the  defendant's 
expectation,  take  issue  in  fact  on  such  a  plea;  and  should  defendant 
be  unable  to  establish  the  truth  of  the  matters  alleged,  he  will 
be  cut  off  from  what  may  be  a  valid  defense  to  the  merits. 

But  see  note  nw,  supra,  as  to  the  case  of  Brown  vs.  Savings 
Bank,  28  App.  D.  C,  350,  on  this  point. 

The  general  rule  on  this  point  is,  however,  subject  to  an  excep- 
tion in  respect  of  a  plea  in  abatement  which  avers  the  existence 
of  a  record,  on  which  issue  is  taken ;  in  which  case,  if  the  existence 
of  the  record  be  found  against  the  defendant,  he  will  still  be  allowed 
to  plead  over:    note  mmm,  infra. 

The  application  of  the  foregoing  rules  is  further  qualified  in  the 
present  case  by  the  fact  that  the  plea  of  a  former  action  is  immate- 
rial, whence  it  results  that,  whatever  might  be  the  event  of  the 
trial  on  that  plea,  neither  party  could  properly  claim  a  judgment: 
note  nnn,  infra. 

(Hi)-  The  form  of  judgment  here  given  is  modeled  upon  that 
ill  use  in  the  present  practice  in  this  District,  the  concluding  order 
being  a  variance  from  the  usual  form  made  necessary  by  the  excep- 
tional nature  of  the  issue:  note  000,  infra. 

The  ancient  form  of  the  judgment  on  this  plea  is  thus,  the 
entry  occurring  in  an  action  of  Sci.   Fa.: 

Judgment  Upon  a  Plea  of  Nul  Tiel  Record. — And  now  here, 
etc.,  which  said  day  was  given  to  the  said  plaintiff  to  bring  in 
the  record  aforesaid  pleaded,  come  again  into  court  here  the  parties 
aforesaid,  by  their  attorneys  aforesaid;  and  the  said  platntiflF 
brings  into  court  the  record  aforesaid  by  him  in  form  aforesaid 
pleaded;   whereupon,  all   and   singular,   the  premises  being  by  the 
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court  here  seen,  heard,  and  fully  understood,  and  mature  delibera- 
tion thereupon  bad,  for  that  it  appears  to  the  court  here  that  there 
is  such  a  record  of  the  judgment  and  recovery  aforesaid,  in  the 
said  writ  of  scire  facias  aforesaid,  as  the  said  plaintilF  above  by 
pleading  hath  alleged; 

Therefore,  it  is  considered  that  the  said  plaintiff  do  have,  etc. 
[2  Harris'  Entries,  142.] 

(kkk).  Of  the  modes  of  trial  by  which  at  common  law  issues  of 
fact  were  determined,  trial  by  jury  was  only  one  and,  originally, 
not  the  most  usual  In  the  course  of  centuries  the  trial 
by  witnesses,  by  the  ordeal,  by  battel,  by  inspection,  and 
by  certificate,  have  become  obsolete,  and  there  now  remain  to 
us  only  the  modes  of  trial  by  jury  and  by  the  record:  as  to  the 
other  modes  of  ancient  usage,  see  3  Bl.  Comm.,  330;  Tyler,  114, 
130,  131;   Perry,  191  et  seq. 

It  was  by  reason  of  the  diversity  in  the  modes  of  trial  that  it 
was  necessary  for  the  pleader  to  conclude  his  plea  with  an  indica- 
tion of  the  particular  form  of  trial  which  he  desired  or  deemed 
appropriate  to  his  action;  the  now  general  form  of  tendering  issue, 
''and  of  this  he  puts  himself  upon  the  country,"  or  "and  this  he 
prays  may  be  inquired  of  by  the  country,"  signifying  the  party's 
designation  of  the  trial  by  jury  as  the  proper  mode,  and  such 
mode  not  being  always  mere  matter  of  course  as  at  the  present 
day.  Hence  the  original  importance  of  the  rule  requiring  in  all 
pleadings  the  proper  conclusions:  Perry,  392;  Tyler,  344;  Ship- 
man,  463. 

Trial  by  the  record  continues  to  exist  and  is  the  only  com- 
petent mode  of  trial  upon  a  plea  of  uul  tUl  record,  whereby  an 
issue  is  made  as  to  the  actual  existence  of  some  record  alleged 
in  the  precedent  pleading.  Upon  that  plea  being  pleaded  and  that 
issue  created,  an  order  is  made  by  the  court  for  the  alleged  record 
to  be  produced  by  the  party  asserting  its  existence,  and  for  it 
to  be  inspected  by  the  court  to  the  end  that  the  question,  whether 
or  not  such  a  record  exists,  may  be  thus  determined.  Upon  this 
order,  on  the  day  fixed,  the  party  alleging  the  record  produces 
what  he  claims  to  be  the  record,  whereupon  it  becomes  the  duty 
of  the  court  to  adjudge  whether  the  document  produced  be  a 
record,  and  whether  it  be  such  a  record  as  it  is  alleged  to  be. 
This  is  the  only  case  in  which  this  mode  of  trial  is  used,  and 
for  such  a  case  the  only  proper  mode  of  trial  is  by  the  record, 
and  for  that  purpose  the  parties  cannot  put  themselves  upon  the 
country:    Perry,   196;   Shipman,  179,   180;  Tyler,  130. 

(///).  This  entry  imports  that,  in  this  case,  defendant  produced 
the  judgment  roll  from  Washington  County,  in  Maryland,  which 
embodied  the  proceedings  in  the  cause  of  the  State  of  Maryland,  to 
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the  use  of  Ellen  Doe,  widow,  etc.,  vs.  The  Midland  Railway  Com- 
pany. This  record  showed  that  the  suit  thus  entitled  was  still  pend- 
ing in  the  circuit  court  of  Washington  County,  and  that  the  cause 
of  action  in  controversy  therein  was  the  alleged  liability  of  the 
defendant  company  for  the  death  of  Daniel  Doe. 

All  this  the  plaintiff  in  this  action  could  not  deny,  but  he  may 
be  supposed  to  have  insisted  that  the  record  produced  showed  on 
its  face  that  the  plaintiff  in  the  Maryland  action  was  not  the 
plaintiff  in  this.  Against  this  point  the  defendant  argued  that 
the  true  test  of  identity  between  the  two  actions  is  the  identity 
of  the  parties  really  concerned  and  the  identity  of  their  interest 
in  both  cases;  and  that,  since  in  each  case  Ellen  Doe  is  the  plain- 
tiff actually  interested,  the  court  should  look  through  the  differ- 
ence in  the  forms  of  the  two  suits  and  adjudge  the  question  of 
identity  in  accordance  with  the  substantial  fact. 

And  of  this  opinion  the  court  may  be  assumed  to  have  been, 
the  judgment  indicating  that  the  court  looked  to  the  real  interests 
and  relations  of  the  parties  rather  than  to  the  difference  in  the 
forms  of  bringing  the  two  suits.  As  a  general  principle,  in  such 
cases  of  suits  brought  by  nominal  plaintiffs,  regard  is  prop- 
erly had,  for  most  purposes,  to  the  real  parties  and  the  actual 
interests  involved,  rather  than  to  the  identity  of  the  merely  nomi- 
nal parties:  Browne  vs.  Strode,  5  Cranch,  303;  McNutt  vs.  Bland, 
2  How.,  9.  So  in  one  case  a  suit  brought  in  the  name  of  the  State 
of  Maryland,  to  the  use  of  a  distributee  of  an  estate,  in  one  of 
the  courts  of  Maryland,  was  transferred  to  the  United  States  court 
in  that  state  on  the  ground  that  the  plaintiff  believed  that,  because 
of  local  prejudice  and  influence,  he  could  not  obtain  justice  in 
the  state  court;  whereupon  Mr.  Justice  Field  observed:  "It  would 
appear  somewhat  singular  that  a  party  should  aver  his  inability  to 
obtain  justice,  from  the  causes  stated,  in  an  action  brought  for  his 
benefit  in  the  name  of  the  state  in  one  of  her  own  courts,  but  from 
the  fact  that  the^  state  is  only  a  formal  plaintiff,  the  actual  liti- 
gation being  between  other  parties:"  Maryland  vs.  Baldwin,  112 
U.  S.,  490;  and  see  notes  /  to  Case  XIII.  and  c  to  Case  XIV, 
supra. 

Whether  the  court  in  this  instance,  assuming  that  it  proceeded 
upon  the  considerations  just  suggested,  was  correct  in  applying 
the  general  principle  on  the  subject  to  the  case  of  an  apparent 
variance  between  the  record  alleged  and  the  record  produced, 
may  be  worthy  of  further  consideration,  and  these  cases,  among 
others,  may  be  consulted:  Miles  vs.  Caldwell,  2  Wall.,  33;  Emery 
vs.  Fowler,  39  Maine,  326;  Eshelman  vs.  Shuman,  13  Pa,  St.,  561. 

(mmm).  Independently  of  this  finding  that  trial  had  been  had 
on   an   immaterial   issue    (as   to   which   see  note   bbb,  supra),  the 
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defendant  would  have  been  entitled,  upon  the  finding  in  his  favor 
that  there  was  such  a  record  as  he  alleged,  to  a  judgment  that 
the  writ  be  quashed;  that  is,  that  the  present  suit  abate:  note  m, 
supra. 

Had  the  finding  been  to  the  contrary,  namely,  that  there  is 
no  such  record,  the  defendant  would  have  been  entitled  to  answer 
over,  the  case  of  a  finding  against  the  defendant  on  a  plea  in 
abatement  alleging  matter  of  record  being  an  exception  to  the  gen- 
eral rule,  that  on  a  plea  in  abatement  found  to  be  false  final  judg- 
ment shall  go  against  the  defendant:  note  Hi,  supra.  "For,"  as  is 
said  in  Cremer  vs.  Wickett,  i  Ld.  Raym.,  550,  "failure  of  record 
is  not  peremptory;"  and  so  is  Tidd's  Practice,  746. 

The  reason  for  this  distinction  between  the  judgment  upon  a 
plea  of  nul  Hel  record  and  the  judgment  upon  other  pleas  in  abate- 
ment, is,  that,  in  the  case  of  other  pleas,  the  matter  pleaded  in 
abatement,  being  matter  of  fact,  is  tried  by  a  jury,  whereas  upon 
nul  tiel  record  the  matter  pleaded  is  matter  of  record  and  is  tried 
by  the  court  alone  upon  inspection  of  the  record  produced.  Where 
a  plea  of  nul  tiel  record  becomes  triable  by  a  jury,  as  it  is  by 
statute  in  some  jurisdictions  (Trotter  vs.  Mills,  6  Wendell,  512), 
the  reason  of  the  distinction  ceases,  and  in  such  a  case  on  the 
verdict  of  the  jury  final  judgment  is  entered:  Graham's  Practice, 
2nd  Ed.,  752.  And  so,  as  it  may  be  supposed,  pari  ratione,  it  would 
be  in  a  case  where  on  a  plea  of  nul  tiel  record  an  issue  of  fact  was 
raised  as  to  the  identity  or  of  the  causes  of  action  involved  in  the 
suit  shown  by  production  of  the  record. 

"Where  the  plaintiff  replies  nul  tiel  record  to  a  plea  of  the  pend- 
ency of  a  former  suit  for  the  same  cause  of  action,  and  the  issue 
is  found  for  him,  the  proper  judgment  is,  that  the  defendant 
answer  over.    *   *   ♦ 

"When  an  issue  to  the  country  is  formed  on  a  plea  in  abate- 
ment, the  plaintiff  should  prove  his  damages,  for  the  judgment 
is  peremptory;  and  if  he  fail  to  make  such  proof,  though  he  sus- 
tain the  issue,  no  writ  of  inquiry  goes,  but  a  venire  de  novo  is 
awarded:"  Neal  vs.  Mills,  5  Blackford  (Ind.,  1839),  208;  citing 
Cremer  vs.  Wicket,  i  Ld.  Raym.,  550;  Marston  vs.  Lawrence, 
I  Johns.  Cases,  397;  2  Archbold's  Practice,  13;  2  Tidd's  Prac- 
tice, 677.  • 

It  seems,  therefore,  that  plaintiff  acted  not  so  astutely  as  he 
thought  in  omitting  to  demur  to  the  plea  of  lis  alibi  pendens,  and 
assuming  that,  if  he  joined  issue  on  that  plea  and  obtained  a  find- 
ing in  his  favor,  he  should  have  the  defendant  concluded :  note  bbb, 
supra.  As  it  turns  out,  plaintiff  is,  by  the  ruling  of  the  court 
upon  the  record  produced,  put  in  imminent  peril  of  suffering  abate- 
ment of  his  suit.    It  is  only  by  adverting  to  the  fact,  that  the  plea 

27 
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setting  up  the  pendency  of  another  action  in  Maryland,  is  a  bad 
plea,  and  by  convincing  the  court  that  for  this  immateriality  of 
the  issue  a  repleader  should  be  ordered,  that  he  escapes  this 
catastrophe,  and  that  by  a  narrow  margin,  the  propriety  of  a 
repleader  being  at  least  doubtful:  note  nnn,  infra. 

{nnn).  Upon  the  finding  by  the  court  in  favor  of  the  defendant 
on  the  plea  of  nul  tiel  record,  there  would  regularly  follow,  a  judg- 
ment in  favor  of  the  defendant,  that  the  suit  abate:  Tyler,  134; 
Perry,  217;  Shipman,  192;  just  as,  upon  the  verdict  of  a  jury,  the 
next  step  is  the  entry  of  a  judgment  iri  favor  of  the  party  favored 
by  the  verdict,  unless  that  step  can  be  prevented  by  one  of  the 
retrospective  motions  mentioned  in  note  f  to  Case  VII,  supra: 
Shipman,  184,  188,  190;  Perry,  210,  211,  212,  213;  Tyler,  124,  126, 127. 

To  the  plaintiff,  finding  himself  defeated  on  the  issue  as  to 
the  record,  it  occurs  that  the  existence  of  that  record  is,  after  all, 
wholly  immaterial  to  his  right  of  action,  and  that  the  pendency 
of  the  former  suit  in  Maryland  does  not  at  all  inhibit  the  main- 
tenance of  the  present  suit  in  this  District :  note  bhh,  supra. 

It  may,  accordingly,  be  supposed  that,  upon  the  court's  announcing 
its  opinion  upon  the  question  of  nul  tiel  record,  and  before  the  time 
for  the  entry  on  the  minutes  of  the  court's  action  in  that  regard, 
the  plaintiff  has  interposed,  either  by  motion  or  oral  suggestion,  an 
objection  to  the  entry  of  judgment  for  the  defendant,  on  the 
ground  that  the  fact  found  on  the  issue  just  tried  is  immaterial 
and  in  its  nature  unfit  to  serve  as  a  basis  for  the  decision  of  the 
cause.  This  suggestion  obliges  the  court  to  look  back  over  the 
record  and  see  whether  the  fact  found  is  really  one  sufficiently 
.  material  to  warrant  the  entry  of  a  judgment. 

In  this  situation,  plaintiff  plainly  cannot  move  for  judgment 
in  his  favor  non  obstante  veredicto,  there  being  nowhere  in  the 
record  a  plea  which  confesses  the  matter  of  his  declaration  and 
seeks  to  avoid  it  by  insufficient  matter  of  avoidance:  Shipman,  190; 
Perry,  212;   Tyler,   126.  ' 

Nor  would  it  advantage  the  plaintiff  to  move  in  arrest  of  judg- 
ment, as  perhaps  he  might  successfully  do  on  the  ground  that  the 
defense  pleaded  is  insufficient  to  defeat  his  right  of  recover>'; 
because  on  that  motion,  if  allowed,  the  most  that  he  could  obtain 
would  be  to  escape  a  judgment  against  himself,  which  would  end 
the  present  suit  as  effectually  as  a  judgment  for  the  defendant  that 
the  writ  abate;  whereas  what  the  plaintiff  desires  is  to  obtain  a 
final  judgment  for  his  damages:  Tyler,  126;  Perry,  211;  Ship- 
man,  188. 

Plaintiff's  real  ground  for  claiming  the  right  to  proceed  with  the 
present  litigation  is,  that  he  has  been  seduced  into  controverting 
with   defendant  a  matter  that  has   no   relevancy  to  the  merits  of 
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the  action,  the  question  whether  there  is  another  suit,  pending 
in  Maryland,  being  immaterial  to  his  right  to  maintain  a  suit  here. 
In  such  a  case  the  relief  desired  is  a  repleader,  an  order  can- 
celling the  pleadings  so  far  as  they  dispute  about  matters  imma« 
terial,  and  setting  the  parties  in  the  proper  direction  from  the 
point  where  the  immaterial  fact  was  first  suggested:  Shipman,  190; 
Perry,  213;  Tyler,  127. 

Staple  ifs.  Heydon,  6  Modem,  1 ;  2  Salkeld,  579 ;  2  Ld. 
Raym.,  922,  in  1701,  was  trespass  alleging  that  defendant 
had,  without  right,  entered  upon  and  crossed  a  wharf  belonging 
to  plaintiff.  Defendant  pleaded  a  right  of  way  over  the  wharf 
to  another  wharf  of  his  own;  and  to  this  he  added  that  he  "had 
no  other  way"  to  reach  his  own  wharf,  which  was  plainly  imma- 
terial. Plaintiff  in  his  replication  took  issue  on  the  immaterial 
part  of  the  plea,  alleging  that  defendant  had  "another  convenienter 
way"  to  his  wharf.  To  this  there  was  a  demurrer;  and  the  court 
was  moved  to  allowed  a  repleader.  The  court  agreed  that  "clearly 
the  issue  was  impertinent;"  but  it  was  laid  down: 

First. — "That  a  repleader  is  to  be  awarded  when  such  an  issue  is 
joined  as  the  court,  after  trial,  cannot  give  a  judgment,  as  being 
impertinent  or  uncertain,  and  not  determining  the  right. 

Second. — "That  before  the  statute  of  jeofails,  16  and  17  Car.  II,  if 
such  an  issue  were  joined,  the  court  before  trial  might  award  a 
repleader. 

Third. — "When  a  repleader  is  awarded,  the  amendment  must 
begin  where  the  plea,  which  makes  the  issue  bad,  begins  to  be 
faulty;  and,  therefore,  if  one  makes  himself  a  bad  title  in  his 
declaration,  to  which  there  is  a  bad  [plea  in]  bar,  and  thereupon 
a  bad  replication,  on  which  there  is  an  issue,  there  the  repleader 
must  be  awarded  and  entered  on  the  record,  and  the  plaintiff  shall 
declare  de  novo.  But  if  the  narr  be  good,  and  the  plea  be  good, 
and  the  replication  bad,  and  issue  thereupon,  there  a  repleader 
will  be  only  as  to  the  replication;  but  if  bar  [pica]  and  replication 
be  both  bad,  and  a  repleader  is  awarded,  it  must  be  as  to  both. 

Fourth. — "If  the  court  award  a  repleader  where  it  ought  not  to 
have  been,  or  deny  it  when  it  ought  to  be,  it  is  error. 

Fifth. — "That  upon  the  award  of  a  repleader,  there  must  be 
no  costs,  because  it  is  a  judgment  of  the  court  upon  the  plead- 
ing.   *   *   * 

Sixth. — "That  upon  a  general  rule  for  a  repleader,  without  any 
direction  from  the  court  from  what  they  should  begin  the  repleader, 
it  must  begin  from  the  first  fault  which  occasioned  the  bad  plead- 
ing commenced ;  for  the  judgment  is,  quod  partes  replacitent. 

Seventh. — "That  the  pleadings  in  this  case  were  such  as  a 
repleader  would  be  awarded   upon   at  the   common   law;   for  the 
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defendant  having  insisted  upon  a  title  to  a  way,  by  grant,  his 
averment  that  he  had  no  other  way  was  immaterial,  and  by  con- 
sequence the  issue  thereupon  impertinent;  besides  there  was  no 
issue  at  all  joined,  for  the  plaintiffs  affirmative  does  not  meet 
with  the  defendant's  negative. 

Eighth. — "That,  though  a  repleader  should  have  been  at  common 
law  in  this  case,  this  motion  having  been  made  before  trial,  and 
it  being  doubtful  whether  a  verdict  would  not  help  it  by  the 
statute  of  jeofails,  the  court  said  it  would  be  just  in  them  not  to 
grant  it  until  after  the  verdict;  for  they  said  they  might  indeed 
grant  a  repleader  before  verdict  at  common  law,  but  they  were  not 
bound  to  do  it. 

"So,  note  the  diversity  since  the  statute;  for  though  it  were 
reasonable  to  award  a  repleader  before  verdict  at  common  law, 
where  the  pleading  appeared  such  on  which  no  judgment  could  be 
after  verdict;  yet  since  the  statute,  when  a  verdict  may  cure  imma- 
terial or  informal  issues,  it  may  not  be  proper  to  do  it. 

"And  after  the  trial  the  court  held  : 

Ninth. — "That  this  issue  was  such  on  which  no  judgment  could 
be;  for  the  defendant  pleaded  that  he  had  no  other  way  to  the 
stairs  and  river  Thames;  the  plaintiff  replies,  that  he  had  another 
way  to  the  Thames;  and  the  jury  found  no  other  way  to  the  said 
stairs  and  river  Thames;  so  in  truth  there  was  no  issue  joined." 
But,  since  the  defendants  had  made  default  at  the  trial,  the  court 
declined  to  award  repleader. 

Bennet  vs.  Holbeck,  2  Wms.  Saund.,  317,  to  which  Mr.  Serjeant 
Williams  appends  a  learned  note  on  immaterial  issues,  was  replevin 
by  Bennet  for  his  cattle  taken  by  Holbeck  in  a  certain  field  in 
Warwickshire.  Holbeck  pleaded  that  he  was  lessee  of  the  premises 
and  had  sublet  to  the  plaintiff  by  a  lease  dated  November  i,  1666, 
at  Old  Filloughley,  and  avowed  taking  the  cattle  for  arrears  of 
rent  under  this  demise.  Bennet  replied  traversing  that  defendant, 
en  the  said  November  i,  1666,  at  Old  Filloughley  aforesaid,  demised 
the  premises  to  him;  and  on  this  issue  was  joined.  The  jury  found 
that  the  defendant  did  not  make  the  demise  alleged  on  the  day 
and  at  the  place  named.  It  was  plain  error  for  the  plaintiff  to 
traverse  as  he  did,  because,  as  he  framed  his  traverse,  he  made 
the  day  and  the  place  parcel  of  the  issue;  and  as  the  time  and 
place  were  immaterial  to  the  fact  of  the  demise,  or  to  its  validity, 
the  traverse  was  too  large,  and  cast  upon  the  defendant  the  burden 
of  proving  more  than,  properly,  he  was  obliged  to  prove:  Ship- 
man,  344;  Perry,  297;  Tyler,  238.  Moreover,  the  issue  and  the 
verdict  thereon  embodied  a  negative  pregnant:  Shipman,  452; 
Perry,  384;  Tyler,  335;  because  in  the  body  of  the  verdict,  that 
defendant  did  not  demise  at  the  time  and  place  named,  was  an 


Case  XVI — Doe,  Etc.,  rs.  Midland  Rwy.  Co.     405 

implication,  or  embryonic  suggestion,  that  the  demise  was  made 
at  some  other  time  and  place.  "And  so,"  it  was  urged,  on  behalf 
of  the  defendant,  "the  substance  and  merits  of  the  case  are  not 
tried."  On  the  other  side,  it  was  argued  that  the  defective  issue 
was  cured  by  the  verdict  in  virtue  of  the  statutes  of  jeofails  (note  g 
to  Case  VI,  supra),  particularly  the  Stat.  32  Henry  VIII,  which 
enacts,  "That  if  any  issue  be  tried  by  the  oath  of  twelve  or 
more  indifferent  men  ♦  ♦  *  the  justice  or  justices,  by  whom  judg- 
ment thereof  ought  to  be  given  shall  proceed  and  give  judgment 
in  the  same,  any  mispleading,  lack  of  color,  insufficient  pleading  or 
jeofail,  any  miscontinuance  or  discontinuance  *  *  ♦  or  any  other 
default  or  negligence  of  any  of  the  parties,  their  counsellors  or 
attomies,  had  or  made,  to  the  contrary  notwithstanding."  And  it 
v/as  further  argued  that,  if  the  defandant,  at  the  trial  had  given 
evidence  of  any  lease  made  by  him,  though  it  was  on  another  day, 
the  judge  would  have  assisted  him  by  directing  the  jury  that  the 
time  and  place  were  not  material:  note  g  to  Case  VI,  supra. 

The  unsuccessful  defendant  insisted  that  he  was  entitled  to  a 
repleader  because  of  the  defective  issue,  and  Twysden,  J.,  inclined 
to  that  view.  But  Hale,  C.  J.,  was  of  opinion  that  the  defect 
was  within  the  statutes  of  jeofails  and  cured  by  the  verdict;  and 
tr  this  view  at  length  he  brought  the  whole  court. 

Although  it  is  said  in  some  cases  that  a  repleader  will  not  be 
allowed  in  favor  of  the  party  who  committed  the  first  fault  in 
pleading:  2  Tidd's  Practice,  921;  2  Wms.  Saund.,  319,  note  6; 
Kempe  vs.  Crews,  i  Ld.  Raym.,  167,  170;  i  Chitty  PL,  656;  or  as 
Mr.  Justice  Buller  stated  it,  the  rule  was  "never  to  grant  a 
repleader  when  the  issue  is  found  against  the  party  tendering  it 
*  ♦  *  and  he  could  find  no  case  of  any  exception  to  it:"  Webster 
vs.  Bannister,  i  Douglas,  393,  395  (1780)  ;  the  modern  practice  seems 
quite  clearly  to  admit  repleading  in  any  case  where  the  issue  is 
immaterial  and  so  far  beside  the  merits  of  the  case  that  no  judg- 
ment can  properly  be  given  upon  the  verdict:     4  Minor,  Inst.,  858. 

"It  is,  however,"  says  Professor  Minor,  "a  clear  rule  that  the 
court  will  never  grant  a  repleader  except  when  complete  justice 
cannot  otherwise  be  obtained;  so  that,  although  the  issue  be  imma- 
terial, yet  a  repleader  will  not  be  awarded  if  it  appear  from  the 
record  that,  had  the  pleadings  been  ever  so  correct,  the  decision 
must  nevertheless  have  been  the  same:"  4  Minor,  Inst.,  859;  Rex 
vs.  Phillips,  I  Burrow,  30;  Garland  vs.  Davis,  4  How.,  131;  note 
hh  to  Case  XI,  supra. 

An  immaterial  issue  often  results  from  a  bad  plea  in  confession 
and  avoidance,  because,  if  the  defendant  pleads  in  confession  and 
sets  up  insufficient  matter  in  avoidance,  the  bad  avoidance  will  quite 
naturally  lead  to  an  immaterial  issue  if  the  plaintiff  traverses  it — 
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insufficient  matter  being  quite  likely  to  be  immaterial  matter. 
Thus,  if  in  the  present  case,  the  defendant  had  pleaded  admitting 
its  negligence  in  causing  the  death  of  Daniel  Doe,  and  had  sought 
to  break  the  force  of  that  admission  by  alleging  a  prior  suit  pend- 
ing in  Maryland,  the  plaintiff  could  not  4iave  traversed  this  bad 
matter  of  avoidance  without  leading  to  an  immaterial  issue.  So 
ill  Staple  vs.  Heydon,  supra,  where  the  defendant  confessed  his 
entry  upon  the  plaintiff's  premises,  if  he  had  avoided  it  only  by 
alleging  that  he  had  no  other  way  to  his  wharf,  the  plaintiff's 
averment  of  "a  convenienter  way"  would  have  produced  only  an 
immaterial  issue,  as  indeed  would  any  other  counter  averment  to 
such  matter  of  unavailing  avoidance. 

In  such  cases,  if  the  verdict  on  the  bad  traverse  goes  against 
the  plaintiff  (or  even  if  it  is  in  his  favor,  as  the  text-writers  say: 
Tyler,  127;  Perry,  212;  Shipman,  191)  ;  he  should  not  move  for 
repleader  on  account  of  the  immaterial  issue,  but  should  pass  over 
the  immateriality  of  the  issue  and  demand  judgment  non  obstante 
veredicto  on  the  ground  that  the  plea  confesses  his  cause  of  action 
and  the  matter  of  avoidance  set  up  to  neutralize  that  confession 
is  inadequate  to  that  end,  whether  it  be  established  by  the  verdict 
or  not. 

A  repleader,  it  will  be  observed,  is  demandable  only  when,  as  a 
result  of  the  pleading,  the  merits  of  ♦he  case  are  not  developed 
and  cannot  be  determined  from  the  record,  or  from  the  pleadings 
aided  by  the  verdict.  This  remedy  applies,  therefore,  only  when 
the  error  is  of  a  technical  character  and  in  the  form  and  manner 
of  the  pleading.  When  the  defect  goes  to  the  substance  of  the 
case,  there,  if  sufficient  merits  are  developed,  judgment  non  obstante 
veredicto  may  be  had.     As  Professor  Minor  puts  it: 

"The  essential  differences  between  a  motion  for  judgment  non 
obstante  veredicto  and  for  a  repleader  are  these: 

"(i).  That  the  motion  for  a  repleader  lies  alike  at  the  instance 
of  either  party,  plaintiff  or  defendant;  whilst  the  motion  for  judg- 
ment non  obstante  veredicto,  according  to  the  English,  and  as  it 
seems  the  better,  practice,  lies  for  the  plaintiff  alone  upon  a  plead- 
ing by  way  of  confession  and  avoidance  [see  infra  in  this  note  as 
to  this]. 

"(2).  That  a  repleader  is  upon  the  form  and  manner  of  plead- 
ing, so  that  the  court  knows  not  for  whom  to  give  judgment, 
and  therefore  obliges  the  parties  to  plead  over  again;  whilst  a 
judgment  non  obstante  veredicto  is  always  upon  the  merits,  when 
it  is  apparent  on  the  pleader's  own  showing  that  he  has  no  ade- 
quate answer  to  make  to  his  adversary's  averments.  See  2  Wms. 
Saund.,  319,  note  6:"  4  Minor,  Inst.,  859.  And  see  i  Chitty  PL, 
656,  where  he  concludes  a  comparison  of  the  two  motions  thus: 
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"A  judgment,  therefore,  non  obstante  veredicto  is  always  upon 
the  merits,  and  is  never  granted  but  in  a  very  clear  case ;  a  repleader 
is  upon  the  form  and  manner  of  pleading.  If  a  plea  be  defectivdi 
and  the  defendant  succeed  at  the  trial  thereon,  the  question, 
whether  the  plaintiff  can  have  judgment  non  obstante  veredicto,  or 
whether  there  ought  to  be  a  repleader,  depends  upon  the  question, 
whether  the  plea  does  or  does  not  contain  a  confession  of  a  cause 
of  action;  if  a  cause  of  action  be  confessed  by  the  plea,  and  the 
matter  pleaded  in  avoidance  be  insufficient,  the  plaintiff  is  entitled 
to  a  judgment,  notwithstanding  the  verdict.  If  the  plea  do  not 
confess  a  cause  of  action,  there  must  be  a  repleader." 

Thus,  in  Lewis  vs.  Clement,  3  B.  and  Aid.,  702,  plaintiff  sued  the 
defendant  in  libel  on  account  of  a  publication  stating  a  pro 
ceeding  in  court  in  which  plaintiff,  an  attorney,  had  appeared  to 
great  disadvantage  and  had  incurred  the  censure  of  the  court,  the 
article  being  headlined,  inter  alia,  "Shameful  conduct  of  an  attorney." 
Defendant's  plea  confessed  the  publication  and  justified  on  the 
ground  that  the  article  related  to  proceedings  in  court  and  stated 
the  facts  truly.  Replication  de  injuria:  see  note  b  to  Case  VII, 
supra.  Trial  was  had  and  verdict  for  the  defendant,  the  jury 
finding  that  the  statement  as  published  was  true.  The  difficulty 
with  which  defendant  was  confronted,  when  the  record  was  pre- 
sented for  judgment  on  the  verdict,  was  in  the  headline,  the  court 
being  of  opinion  that,  while  it  was  probably  permissible  for  defend- 
ant to  publish  a  correct  account  of  the  proceedings  in  court,  it 
was  libellous. for  him  to  go  further  and  characterize  plaintiff's  con- 
duct according  to  his  own  opinion  of  it.  In  this  view,  therefore,  the 
plea  was  bad,  the  justification  was  insufficient,  and  the  issue  taken 
thereon  and  tried  was  an  immaterial  one.  Had  the  defect  been 
only  in  the  form  of  pleading  the  justification,  or  had  the  plea  not 
confessed  the  fact  alleged  in  the  declaration,  the  case  would  have 
been  one  for  a  repleader.  As  it  was,  planitiff  was  awarded  judg- 
ment non  obstante  veredicto  on  the  confession  contained  in  the 
plea  and  avoided  by  an  immaterial  justification :  see  notes  d  and  c 
to  Case  XII,  supra. 

In  the  passage  last  above  quoted  from  Minor's  Institutes  allusion 
is  made  to  a  distinction  observed  in  the  English  practice  as  to 
the  use  of  the  motion  for  judgment  non  obstante  by  the  plaintiff 
and  by  the  defendant.  The  text  of  Mr.  Stephen  is  perhaps  not 
altogether  clear  upon  this  point:  Tyler,  126;  Perry,  211,  212;  Ship- 
man,  188,  190;  and  Professor  Minor  thus  removes  the  possible 
obscurity : 

"By  the  English  practice,  the  motion  for  judgment  non  obstante, 
etc.,  is  employed  in  behalf  of  the  plaintiff  alone,  and  never  for  the 
defendant.    The  proper  motion  for  the  defendant  in  a  corresponding 
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case,  in  England,  is  in  arrest  of  judgment:  Rand  vs.  Vaughan,  i 
Bingham  New  Cases,  767.  With  us  [in  Virginia],  no  difference 
is  made  between  the  parties,  but  a  motion  for  judgment  non  obstante, 
etc.,  is  as  readily  entertained  for  the  defendant  as  for  the  plaintiff. 
The  diversity  is  unsubstantial,  but  the  English  practice  is  a  little 
more  nicely  discriminative  than  ours;  for  a  judgment  for  the  defend 
ant,  without  regard  to  the  verdict,  is  in  fact  an  arrest  of  judgment. 
The  cases  in  Virginia  of  judgment  non  obstante,  etc.,  for  the  defend- 
ant, or  of  approval  of  such  judgments,  are  numerous:"  4  Minor, 
Inst.,  856. 

The  three  retrospective  motions  which  arc  available  between  ver- 
dict and  judgment  to  the  party  unsuccessful  at  the  trial,  by  which 
he  seeks  to  prevent  the  entry  of  judgment  in  accordance  with  the 
verdict,  as  would  regularly  follow,  by  insisting  that  the  record  shall 
be  examined  and  the  effect  of  the  verdict  defeated  by  reason  of 
defects  which  he  alleges  in  the  record,  and  which  are  supposed  to 
render  a  judgment  on  the  verdict  improper,  are  touched  upon  in 
note  g  to  Case  VI,  note  /  to  Case  VII,  notes  dd  and  hh  to  Case  XI, 
and  notes  d  and  e  to  Case  XII,  supra;  and  by  reference  to  these 
notes  and  the  authorities  therein  cited,  the  respective  functions  of 
these  motions  will  appear. 

{000).  This  order,  though  not  in  form  one  for  repleader,  has, 
in  the  present  condition  of  the  record,  the  same  practical  effect.  It 
would  seem  that  the  court  has  taken  plaintiff's  view,  that  the 
defendant's  plea  of  another  action  pending  in  Maryland  is  imma- 
terial to  plaintiff's  right  to  maintain  the  present  action  here ;  whence 
the  trial  on  the  replication  of  nul  tie!  record  is  nugatory  and  the 
proof  of  the  record  immaterial.  To  order  a  repleader  at  this  stage 
of  the  case  is  nothing  more  than  to  order  the  defendant  to  answer 
over;  and  there  is  not,  as  is  ordinarily  the  case,  *  any  occasion 
to  cancel  the  immaterial  pleadings  and  turn  the  parties  back  to  the 
origin  of  the  immateriality,  because  the  defendant  has  pleaded  only 
in  abatement. 

(PPP)'  The  judicial  odium  of  pleas  in  abatement  is  evinced,  as 
has  been  at  various  points  in  the  foregoing  notes  pointed  out,  by 
these  discriminations  to  which  such  pleas  are  subject: 

1.  A  plea  in  abatement  must  be  drawn  with  the  greatest  possible 
precision  and  exactness  in  its  expression:  note  aaa; 

2.  A  plea  in  abatement  cannot,  in  general,  be  amended :  note  aaa; 

3.  A  plea  in  abatement  must  possess  certainty  in  the  highest 
degree,  anticipating  all  possible  replies  and  rebutting  them  in 
advance:  note  aaa;  note  kk; 

4.  A  plea  in  abatement  must  pray  for  the  exact  relief  to  which 
the   matter   pleaded   entitles  the   defendant;   and   he  can  have  no 
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other   relief   than  that  which   he  designates,  and  not   that  unless 
that  be  the  proper  relief:  notes  y,  cc; 

5.  A  plea  in  abatement  must  conclude  correctly,  for  ''the  con- 
clusion makes  the  plea:"  notes  n,  cc; 

6.  On  general  demurrer  to  a  plea  in  abatement,  formal  defects 
are  available  to  the  demurrant,  since  all  is  matter  of  substance, 
and  a  special  demurrer  is  not  requisite  to  reach  matters  of  form: 
note  dd; 

7.  A  demurrer  to  a  plea  in  abatement  does  not  search  the  record 
in  favor  of  the  defendant,  and  cannot  be  turned  against  the 
declaration  of  the  demurrant:  note  dd; 

&  A  plea  in  abatement  must  give  the  plaintiff  a  better  writ 
when  that  is,  in  the  nature  of  the  case,  possible,  and  must  show 
how  the  action  may  be  properly  brought  if  it  can  be  brought  at 
all :  note  ddd;  and  notes  ss,  it,  3fy. 

9.  Judgment  on  a  plea  in  abatement,  when  issue  in  fact  is  taken 
thereon,  is  final;  whereby  a  defendant  having  pleaded  in  abate- 
ment matter  which  he  is  unable  to  prove,  may  be  deprived  of  a 
meritorious  defense  in  bar:  note  Hi;  Shipman,  165,  494;  Tyler,  345, 
348,  352,  220,  377.  351;  Perry,  396,  400,  424. 

10.  Pleas  in  abatement  must  be  verified  by  oath:  note  s,  supra: 
Perry,  178. 

Plea. 

7.  In  Bar.    No  Surviving  Family  of  Decedent. 

Caption. — Ut  supra. 

Commencement. — Appearance. — Now,  again  comes 
the  defendant  in  the  above-entitled  cause  by  its  attor- 
ney aforesaid,  and  for  a  plea  to  the  declaration  herein 
by  the  plaintiff  filed  the  said  defendant  says, 

Actio  Non, — That  the  said  plaintiff  his  action 
against  the  said  defendant  ought  not  to  have  or  main- 
tain, because  the  said  defendant  says  {qqg)y 

Body. — Inducement. — No  Marriage. — That  hereto- 
fore, to  wit,  on  the  first  day  of  June,  in  the  year  1906, 
at  the  city  of  Baltimore,  in  the  State  of  Maryland, 
Daniel  Doe,  the  person  named  in  the  said  declaration, 
and  therein  alleged  to  be  now  deceased,  of  whose 
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estate  the  said  plaintiff  alleges  himself  to  be  the 
administrator,  and  Ellen  Roe,  the  said  Ellen  iioe 
being  the  same  person  who  is  in  the  said  declaration 
mentioned  and  therein  called  by  the  name  of  Ellen 
Doe,  and  who  is  therein  named  by  the  name  of  Ellen 
Doe  as  use  plaintiff  in  this  action,  being  then  and 
there  both  citizens  of  the  State  of  Maryland  afore- 
said and  resident  and  being  at  the  city  of  Baltimore 
aforesaid,  did  contract  and  agree  with  each  other 
that  they  should  be,  presently,  immediately,  and 
solely  by  means  and  in  virtue  of  their  so  contracting 
and  agreeing,  married  to  each  other,  and  the  one  to 
the  other,  and  they  should,  presently,  immediately, 
and  solely  by  means  and  in  virtue  of  their  so  con- 
tracting and  agreeing,  become  married  to  each  other, 
and  that  thereby  and  thereupon  the  said  Daniel  Doe 
should  becopie  and  be  the  the  husband  of  the  said 
Ellen  Roe,  and  that  thereby  and  thereupon  the  said 
Ellen  Roe  should  become  and  be  the  wife  of  the  said 
Daniel  Doe; 

No  Solemnizatwn. — It  being  then  and  there,  as  the 
defendant  avers,  further  and  also  contracted,  agreed, 
understood  and  agreed  by  and  between  the  said  Dan- 
iel Doe  and  the  said  Ellen  Roe,  as  parcel  of  the  con- 
tract and  agreement  to  be  married  each  to  the  other 
so  as  aforesaid  made  by  and  between  them,  that  they, 
the  persons  aforesaid,  should  be  and  become  so  mar- 
riad  only  by  means  and  in  virtue  of  the  contract  and 
agreement  aforesaid,  and  not  otherwise,  or  by  other 
means  or  in  any  other  manner  than  by  their  contract- 
ing and  agreeing;  and  that  the  marriage  so  as  afore- 
said contracted  for  and  agreed  upon  by  and  between 
them  should  take  place  and  become  complete  and 
eflPective  without  the  issue  or  grant  to  them  of  any 
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license,  warrant,  or  other  authority  from  any  state, 
officer  or  other  person,  whereby  they,  the  persons 
aforesaid,  should  be  licensed,  authorized  or  enabled 
to  be  married  to  each  other ;  and  that  the  marriage  so 
as  aforesaid  contracted  for  and  agreed  upon  by  and 
between  them,  the  persons  aforesaid,  should  take 
place  and  become  complete  and  eflFective  without  the 
performance,  celebration  or  undergoing  by  them,  the 
persons  aforesaid,  or  by  either  of  them,  or  by  any 
other  person,of  any  form,  ceremony,  rite,  or  solemnity 
whereby  the  marriage  so  as  aforesaid  contracted  for 
and  agreed  upon  by  them  should  or  might  be  per- 
formed, executed,  accomplished,  celebrated,  solem- 
nized, signified,  sanctioned,  or  otherwise  made  formal, 
lawful,  valid,  effective,  and  distinctly  known ; 

And  the  said  defendant  further  avers  that,  in  fact, 
the  said  Daniel  Doe  and  the  said  Ellen  Roe,  did  not, 
at  the  time  and  place  aforesaid,  or  at  any  other  time 
or  place,  cause,  procure,  or  suffer  any  license,  war- 
rant or  other  authority  to  be  issued,  or  granted  to 
them  by  any  state,  officer  or  other  person,  nor  in  fact, 
was  any  such  license,  warrant,  or  other  authority 
ever  issued,  whereby  they  were  or  might  be  licensed, 
authorized,  or  enabled  to  be  married  to  each  other; 
and  that  they,  the  persons  aforesaid,  in  fact,  did  not, 
at  any  time  or  place,  cause,  procure  or  suffer  to  be 
performed,  or  to  be  undergone  by  them,  or  by  either 
of  them,  or  by  any  other  person,  any  form,  ceremony, 
rite,  or  solemnity,  whereby  the  marriage  so  as  afore- 
said contracted  for  and  agreed  upon  by  them,  the 
persons  aforesaid,  should  or  might  be  performed, 
executed,  accomplished,  celebrated,  solemnized,  sig- 
nified, or  otherwise  made  formal,  lawful,  valid,  effect- 
ive, and  distinctly  known ;  and  that,  in  fact,  no  such 
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form,  ceremony,  rite,  or  solemnity  was  ever  per- 
formed, undergone,  or  celebrated  by  the  persons 
aforesaid  or  by  either  of  them,  or  by  any  other  person, 
for  the  purpose,  or  to  the  end,  or  to  the  effect,  that 
they,  the  persons  aforesaid,  should  or  might  be  mar- 
ried to  each  other,  or  for  the  purpose,  or  to  the  end 
or  eflfect  that  any  marriage  of  or  between  the  persons 
aforesaid  should  be  performed,  executed,  accom- 
plished, celebrated,  solemnized,  signified,  or  otherwise 
made  formal,  lawful,  valid,  effective,  and  distinctly 
known ; 

Absque  Hoc. — Without  this,  that  the  said  Daniel 
Doe  and  the  said  Ellen  Roe,  named  in  the  declaration 
aforesaid  by  the  name  of  Ellen  Doe,  were  ever  joined 
together  in  lawful  matrimony. 

Verification. — And  this  the  said  defendant  is  ready 
to  verify  {rrr). 

iqqq).  Defendant  having  exhausted  all  the  dilatory  defenses  that 
could  reasonably  be  supposed  to  be  available — as  well  as  some  that 
might  be  considered  frivolous — now  proceeds  to  plead  in  bar  of 
the  action.  The  defense  is  that  the  person  for  whose  use,  as  alleged 
widow  of  Daniel  Doe,  the  action  is  brought,  was  not  legally  mar- 
ried to  him. 

This  plea  of  no  marriage  is  distinguished  from  a  plea  to  like 
effect  in  abatement:  note  yy,  supra;  in  that,  in  the  other  plea  goes 
only  to  show  that  the  action  is  improperly  brought  by  reason  of 
error  in  misjoining  the  defendants,  while  this  goes  to  defeat  the 
whole  cause  of  action  alleged  on  the  ground  that  the  declaration 
shows  no  surviving  relative  entitled  to  sue  for  the  death  of  Daniel 
Doe.  Since  both  the  Maryland  and  the  District  statutes  provide  for 
recovery  only  in  favor  of  some  relative,  it  is  material  that  the 
declaration  show  that  such  persons  exist.  If  this  defense  is  well 
taken  and  can  be  established  in  fact,  it  destroys  one  of  the  essen- 
tial elements  of  the  plaintiff's  case,  and  it  is  therefore  a  plea  in  bar 
or  a  peremptory  plea. 

(rrr).  This  defense  might,  of  course,  be  pleaded  simply  as  a 
statement  of  the  ultimate  fact,  that  Daniel  Doe  and  his  alleged 
wife  were  never  lawfully  married;  and  so  it  would  usually  be 
pleaded  in  actual  practice. 
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The  statement,  however,  of  that  ultimate  fact  shows  on  its  face 
that  in  the  proof  of  it  is  involved  a  question  of  law  as  to  what 
constitutes  a  lawful  marriage.  If  the  fact  were  pleaded  alone,  and 
at  the  trial  evidence  should  be  offered  to  prove  the  particular  facts 
alleged  in  this  plea,  the  question  would  have  to  be  decided,  whether 
such  an  agreement  as  is  here  stated  constitutes  a  legal  marriage. 
By  the  device  of  the  special  traverse,  the  pleader  raises  the  same 
question  upon  the  record,  and  is  enabled,  supposing  that  the  adver- 
sary party  cannot  supplement  or  qualify  the  facts  as  stated  by  other 
facts,  to  secure  a  decision  on  the  point  of  law  without  the  labor, 
delay,  and  expense  of  a  trial;  and  this  is  perhaps  the  purpose  for 
which  the  special  traverse  is  most  frequently  employed:  note  k  to 
Case  II ;  note  ;;  to  Case  IX ;  notes  g,  u,  and  w  to  Case  XI ;  notes  x 
and  y  to  Case  XIV;  the  third  plea  in  Case  XV;  note  nn,  supra; 
Shipman,  300,  301 ;  Tyler,  190';  Perry,  256,  258. 

If  it  were  not  desired  thus  to  segregate  the  matter  of  law  from 
the  facts  wherewith  it  is  blended,  the  plea  would  traverse  in  the 
common  form,  alleging  simply  that  Ellen  Doe  was  not  the  wife, 
or  is  not  the  widow,  of  Daniel  Doe;  or  there  might  be  the  plea, 
that  Daniel  Doe  and  the  said  Ellen  were  never  joined  in  lawful 
marriage. 

In  Ilderton  vs.  Ilderton,  2  Henry  Blackstone,  145,  in  1793,  the 
plaintiff,  alleging  herself  to  be  the  widow  of  Thomas  Ilderton,  sued 
for  dower  in  her  late  husband's  estate.    The  plea  was  thus: 

Plea,  Ne  Ungues  AccoupUe  en  Loyal  Mairimonie. — "And  the 
said  Robert  Ilderton,  by  H.  B.  M.,  his  attorney,  comes  and  says, 

"That  the  said  Mary,  otherwise  Maria,  ought  not  to  have  her 
dower  in  this  behalf  as  having  been  the  wife  of  the  said  Thomas 
Ilderton,  deceased,  because  he  says, 

"That  the  said  Mary,  otherwise  Maria,  never  was  accoupled  to 
the  said  Thomas  Ilderton,  deceased,  in  lawful  matrimony; 

"And  this  the  said  Robert  Ilderton  is  ready  to  verify; 

"Wherefore  he  prays  judgment  if  the  said  Mary,  otherwise  Maria, 
ought  to  have  her  dower  of  the  messuages  and  tenements  aforesaid." 

And  to  this  plea  was  this. 

Replication,  Accouplie  En  Loyal  Matrimonie. — "And  the  said 
Mary,  otherwise  Maria,  by  the  said  T.  W.,  her  attorney  aforesaid, 
says  that  she  (precludi  non)  ought  not,  by  anything  in  the  plea 
of  the  said  Robert  above  alledged,  to  be  barred  from  having  her 
dower  aforesaid,  because  she  says, 

"That  she,  the  said  Mary,  otherwise  Maria,  on  the  sixth  day  of 
September  in  the  year  of  our  Lord  1774,  was  accoupled  to  the 
9aid  Thomas  Ilderton  in  lawful  matrimony,  at  Edinburgh,  in  that 
part  of  Great  Britain  called  Scotland; 

"And  this  she  prays  may  be  inquired  of  by  the  country." 
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This  replication  was  held  good  on  special  demurrer,  which  assigned 
as  grounds  of  demurrer:  (i).  That  a  marriage  in  Scotland  did  not 
entitle  the  woman  to  dower  of  land  in  England;  (2),  that  the  repli- 
cation laid  no  special  venue,  that  is,  of  some  place  in  England 
lor  the  trial;  (3),  that  "the  replication  is  ill  concluded,  by  being 
concluded  to  the  country."  It  was  in  passing  upon  this  demurrer 
that  the  modem  doctrine  of  venues  was  stated  as  is  set  out  in 
note  ee  to  Case  XIV. 

Demurrer  to  SeveoJ^h  Plea. 
Demurrer. — In  usual  form,  with  this 
Note. — Of  matters  to  be  argued: 

1.  That  the  facts  stated  in  the  inducement  of  the 
said  plea  constitute  a  valid  marriage  (sss). 

2,  That,  etc.,  etc.  [stating  any  other  matters  of 
objection  to  the  plea] . 

(sss).  Marriage  being  essentially  a  contract,  in  the  absence  of 
any  statute  on  the  subject  any  competent  parties  may  become  mar- 
ried to  each  other  without  other  forms  or  solemnities  than  are 
requisite  in  the  making  of  any  other  contract.  By  the  common 
law,  as  the  weight  of  authority  seems  to  be,  two  modes  of  mar- 
riage were  recognized  as  possible,  either  of  which  would  constitute 
a  valid  manage:  (i),  Per  verba  de  presenti,  that  is,  by  an  agree- 
ment of  the  parties  at  once  to  become  husband  and  wife,  thereby 
creating  a  present  marriage;  and,  (2),  per  verba,  de  futuro  cum 
copula,  by  words  of  agreement  for  a  future  marriage,  the  agree- 
ment being  consummated  by  subsequent  matrimonial  relations, 
entered  upon  in  accordance  with  and  in  Execution  of  the  verba 
de  futuro:  i  Bishop,  Marriage,  Divorce,  etc.,  sec.  341;  2  Kent 
Comm.,  87;  2  Greenleaf  on  Evid.,  sec.  460;  Schouler's  Domestic 
Relations,  sec.  25  et  seq.;  and  in  Scotland,  it  seems,  such  common- 
law  marriages  are,  by  settled  course  of  adjudication,  valid:  Dai- 
ry mple  vs.  Dalrymple,  2  Haggard's  Consistory  Rep..  54. 

In  1703  Lord  Holt  said:  "A  contract  per  verba  de  presenti  was 
a  marriage,  vis:  I  marry  you;  you  and  I  are  man  and  wife;  and 
this  is  not  rcleasable.  Per  verba  de  futuro:  I  will  marry  you;  I 
promise  to  marry  you,  etc.,  which  do  not  intimate  an  actual  mar- 
riage, but  refer  it  to  a  future  act;  and  this  is  releasable:"  Jesson 
vs.  Collins,  2  Salkeld,  437;  S.  C,  6  Mod.,  155. 
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In  most  civilized  communities  there  are  statutes  regulating  the 
contracting  of  marriage  and  prescribing,  with  more  or  less  minute- 
ness and  in  terms  more  or  less  peremptory,  certain  conditions  and 
formalities  for  the  celebration  of  marriage  and  recordation  of  that 
fact  when  solemnized.  What  is  the  effect  of  such  statutory  require- 
ments upon  matrimonial  undertakings  intended  to  constitute  mar- 
riage, but  not  carried  out  ia  conformity  with  the  direction  of  the 
statutes,  is  a  question  upon  which  the  courts  of  different  states 
are  divided;  and  in  some  jurisdictions  it  is  perhaps  not  altogether 
clear  how  far  the  parties  may  fall  short  of  the  statutory  exac- 
tions and  yet  accomplish  a  lawful  and  legally  valid  marriage. 

By  a  British  statute  enacted  in  the  reign  of  George  II,  after  the 
declaration  of  Lord  Holt  above  quoted,  very  stringent  regulations 
were  prescribed  concerning  the  manner  of  solemnizing  marriages; 
and  under  that  statute  numerous  cases  have  arisen  involving  the 
validity  of  marriages  entered  into  without  the  statutory  formali- 
ties; and  in  some  instances  marriages  were  held  to  be  void  by 
reason  of  comparatively  unimportant  deviations  from  the  proper 
manner  of  proceeding;  as  for  the  use  of  fictitious  or  otherwise 
incorrect  names  in  the  publication  of  the  banns:  Rex  vs.  Billing- 
hurst,  3  M.  &  S.,  250,  and  cases  reported  in  notes  attached  to 
that  case. 

In  Regina  vs.  Millis,  lo  Q.  &  F.,  in  1844,  Millis  had  been  indicted 
on  a  charge  of  bigamy,  the  proof  showing  that  he  had  been  mar- 
ried to  one  woman  by  a  ceremony  performed  by  a  Presbyterian 
minister,  who  was  not  a  person  in  holy  orders  within  the  mean- 
ing of  the  statute  requiring  the  presence  of  such  a  person.  The 
defendant  had  afterward  contracted  a  marriage  with  another 
woman  according  to  the  statutory  requirements.  Upon  these  facts 
he  was  held,  by  the  trial  court,  not  guilty  of  bigamy.  In  the 
House  of  Lords,  the  law  lords  were  equally  divided  on  the  ques- 
tion, whether  a  marriage  not  celebrated  in  accordance  with  stat- 
utory requirements  was  valid;  and  the  judgment  below  was  therefore 
affirmed. 

The  result  of  this  action  in  Reg.  vs.  Millis,  was  approved  in 
Beamish  vs.  Beamish,  9  H.  L.  Cases,  274;  in  which  case  a  clergy- 
man had  attempted  to  marry  himself  to  a  woman  by  reading  the 
marriage  service  with  her,  and  it  was  held  that  in  such  an  under- 
taking the  assistance  of  another  clergyman  was   requisite. 

In  Jewell  vs.  Jewell,  i  How.,  219,  which  came  before  the  Supreme 
Court  of  the  United  States  at  about  the  same  time  that  Reg.  vs. 
Millis  was  in  the  House  of  Lords,  the  American  court  also  was 
equally  divided  upon  the  validity  of  a  common-law  marriage. 

Other  cases  bearing  upon  the  same  point  are  Hallett  vs.  Collins, 
10  How.,   174;   Meister  vs.   Moore,  96  U.   S.,  76;    Maryland    vs. 
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Baldwin,  112  U.  S.,  490;  Blackburn  vs,  Crawfords,  3  Wall.,  175; 
the  cases  cited  in  the  text-books  above  mentioned;  and  the  authori- 
ties, collated  in  a  note  to  Hills  vs.  State,  57  L.  R.  A.,  155. 

Travers  vs.  Reinhardt,  25  App.  D.  C,  567,  treats  of  the  validity  of 
common-law  marriages  in  this  District;  and  this  case  was  affirmed 
in  205  U.  S.,  423;  in  which  case  Mr.  Justice  Holmes,  in  a  dissent- 
ing opinion,  said:  ''To  live  in  New  Jersey  and  think  you  are 
married  does  not  constitute  a  marriage  by  the  law  of  that  state." 

In  Denison  vs.  DeniBon,  35  Md.,  361  (1872),  it  was  held  that 
a  marriage  contracted  in  Maryland  merely  per  verba  de  presenti  or 
per  verba  de  futuro  cum  copula  is  not  a  lawful  marriage,  but 
there  must  be  superadded  to  the  civil  contract  some  religious  cere- 
mony. And  so,  more  or  less  distinctly,  are  State  vs.  Samuel,  2 
Dev.  &  Bat.  (N.  C),  177;  Grisham  vs.  State,  2  Yerger,  589; 
Andrews  vs.  Page,  3  Heiskell,  653;  Johnson  vs.  Johnson,  i  Cold- 
well,  626;  Milford  vs.  Worcester,  7  Mass.,  48;  Com.  vs.  Munson, 
127  Mass.,  459. 
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CASE  XVII. 

Doe  vs.  Rob. 

Case  fop  Malicious  Prosecution  and  for  Slander. 

Plural  Counts  for  Distinct  Causes  of  Action. 

Statement. — Nellie  M.  Poe  rented  of  Emma  Roe  a  room  in  the 
house  of  Mrs.  Roe  to  be  used  by  Mrs.  Poe  as  a  lodging,  for  which 
the  latter  agreed  to  pay  ten  dollars  per  month.  Among  the  things 
belonging  to  Mrs.  Roe  and  placed  in  the  room  for  the  use  of 
the  tenant  during  the  tenancy  were  a  pair  of  curtains,  a  wash- 
bowl, a  salt-cellar,  a  silver  fork,  and  other  articles  of  furniture  and 
domestic  use.  At  the  end  of  six  months  from  the  letting  of  the 
room,  Mrs.  Poe  left  the  house,  removing  her  possessions,  being 
then  in  arrears  on  account  of  her  rent,  and  not  informing  the 
landlady  either  of  her  intention  to  give  up  the  room  or  of  her  sub- 
sequent whereabouts  and  abode.  Mrs.  Roe,  upon  examining  the 
room  vacated,  was  unable  to  find  certain  of  the  articles  which, had 
been  left  there  for  the  use  of  her  late  lodger;  and,  considering 
Mrs.  Poe's  conduct  suspicious,  she  caused  that  lady  to  be  arrested 
on  a  charge  of  petit  larceny,  swearing  in  the  Police  Court  that 
Mrs.  Poe  had  stolen  a  pillow,  a  fork,  a  washbowl,  and  some  other 
things. 

Mrs.  Roe  also  informed  some  of  her  neighbors  of  Mrs.  Poe's 
unaccountable  disappearance,  and  declared  to  them  that  Mrs.  Poo 
had  stolen  the  missing  articles. 

The  truth  of  the  matter  was,  that  Mrs.  Poe,  being  a  widow,  had 
resolved  to  marry  a  certain  Mr.  Doe,  and  did  in  fact,  directly  upon 
leaving  the  house  of  Mrs.  Roe,  become  married  to  that  gentleman 
and  took  up  her  abode  with  him.  Certain  reasons  which  both  parties 
to  the  marriage  had  for  avoiding  publicity  constituted  an  explana- 
tion of  the  suddenness  and  secrecy  with  which  the  intending  bride 
deserted   her   former   lodging. 

Mrs.  Poe,  now  become  Mrs.  Doe,  having  been  arrested,  and 
being  taken  to  the  Police  Court  for  trial,  Mr.  Given,  the  Assistant 
District  Attorney,  detailed  to  duty  in  that  court,  before  going 
into  the  court,  made  an  examination  of  the  witnesses  summoned 
in  the  case,  for  the  purpose  of  ascertaining  the  strength  of  the 
evidence  available  for  the  prosecution.    The  result  of  that  exaniina- 
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tion  was  that  Mr.  Giv^n  became  satisfied  that  he  had  not  sufficient 
proof  to  warrant  him  in  asking  for  a  conviction  of  the  accused; 
whereupon  he  made  an  entry  on  the  papers  of  a  nolle  prosequi, 
and  Mrs.  Doe  was  discharged  without  trial. 

Mrs.  Doe  now  sues  Mrs.  Roe  upon  two  causes  of  action:  the 
prosecution  in  the  Police  Court,  and  the  defamatory  statements 
made  by  Mrs.  Roe  to  her  neighlwrs. 

Defendant,  as  to  the  malicious  prosecution,  states  at  length  and 
in  detail  the  circumstances  of  suspicion  which,  as  she  supposes, 
warranted  her  in  causing  plaintiff  to  be  arrested.  As  to  the 
slander,  Mrs.  Roe,  being  still  of  her  original  opinion,  notwith- 
standing the  proceeding  at  the  Police  Court,  justifies  her  charge 
of  larceny  on  the  ground  that  it  is  true,  and  that  Mrs.  Doe  did 
in  fact  steal   the  goods. 

Plaintiff  replies  de  injuria  to  the  plea  defending  the  count  in 
slander,  and  demurs  to  the  other  plea  on  divers  grounds. 

Declaration. 

In  the  Supreme  Court  of  the  District  op  Columbia 


Nellie  M.  Doe, 

Plaintiff, 
vs. 

Emma  Roe, 

Defendant. 


At  Law, 
No.  49087. 


First  Count.    Malicious  Prosecution. 

The  plaintiff,  Nellie  M.  Doe,  sues  the  defendant, 
Emma  Roe,  for  that,  whereas,  heretofore,  to  wit,  on  the 
15th  day  of  January,  in  the  year  1906,  at  the  District 
of  Columbia,  she,  the  said  plaintiff,  then  being  known 
and  called  by  tlie  name  of  Nellie  M,  Poe,  was  and 
always  had  been  a  good,  true,  and  honest  woman,  and 
as  such  had  always  behaved  herself,  and  in  fact,  had 
not  ever  been  guilty,  or,  until  the  time  of  the  commit- 
ting by  the  said  defendant  of  the  grievances  herein- 
after stated,  had  been  suspected  to  have  been  guilty  of 
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larceny  or  of  any  other  such  crime,  by  reason  whereof 
the  said  plaintiff  had  deservedly  obtained  and  then 
had  the  good  opinion  and  credit  of  all  her  neighbors 
and  of  all  other  persons  to  whom  she  was  known. 

Injury, — Yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  maliciously  intending  to 
injure  the  said  plaintiff  in  her  aforesaid  good  name, 
fame  and  credit,  and  to  bring  her,  the  said  plaintiff, 
into  public  scandal,  infamy,  and  disgrace,  and  to 
cause  the  said  plaintiff  to  be  imprisoned  for  a  loiag 
space  of  time,  and  thereby  to  impoverish,  oppress, 
and  wholly  ruin  her,  did,  on  the  day  and  at  the  place 
aforesaid,  appear  before  the  Police  Court  of  the  Dis- 
trict of  Columbia,  and  then  and  there,  before  the  said 
court,  falsely  and  maliciously  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  did  charge  the 
said  plaintiff,  by  the  name  of  Nellie  M.  Poe,  with  hav- 
ing feloniously  stolen,  taken,  and  carried  away,  a  cer- 
tain pillow,  a  certain  fork,  a  certain  pair  of  lace  cur- 
tains, certain  wash-bowl,  and  a  certain  salt-cellar  of  the 
said  defendant,  and  upon  such  charge  the  said  defend- 
ant did,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  cause  and 
procure  the  justices  of  the  said  Police  Court  to  make, 
grant,  and  issue  a  certain  warrant,  under  the  seal  of 
the  said  Police  Court,  for  the  apprehending  and  taking 
of  the  said  plaintiff,  by  the  name  of  Nellie  M.  Poe, 
and  for  bringing  her,  the  said  plaintiff,  before  the 
said  Police  Court  to  be  dealt  with  according  to  law  of 
the  said  supposed  offense. 

Arrest, — And  the  said  defendant,  afterward,  to  wit, 
on  the  19th  day  of  January,  1906,  and  at  the  place 
aforesaid,  under  and  by  virtue  of  the  said  warrant, 
did  wrongfully  and  unjustly  and  without  any  reason- 
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able  or  probable  cause  whatsoever,  cause  and  procure 
the  said  plaintiff  to  be  arrested  and  to  be  imprisoned 
and  to  be  kept  and  detained  in  prison  for  a  long  space 
of  time,  to  wit,  for  the  space  of  twenty-four  hours, 
and  until  she,  the  said  plaintiff,  was  brought  into  the 
said  Police  Court  to  be  tried  upon  the  said  false  and 
malicious  charges  for  the  said  supposed  offense; 

Prosecution  Determined. — And,  thereupon,  to  wit, 
on  the  20th  day  of  January,  1906,  the  said  plaintiff 
having  been  as  aforesaid  brought  into  the  said  court 
upon  the  said  charge,  one  Ralph  Given,  Esquire, 
being  an  Assistant  United  States  Attorney,  in  and  for 
the  said  District  of  Coluiftbia,  and  as  such,  lawfully 
charged  and  authorized  to  conduct  on  behalf  of  the 
United  States,  prosecutions  in  the  said  court  upon 
such  charges  of  crime  and  being  then  and  there  law- 
fully charged  and  commissioned  to  inquire  into  and 
investigate  the  said  charge  against  the  said  plaintiff, 
did,  before  proceeding  to  try  the  said  charge,  and  to 
prosecute  the  said  plaintiff  in  the  said  court,  inquire 
into  and  investigate  the  said  diarge,  and  did  hear  and 
consider  all  the  evidence  by  the  said  defendant  adduced 
to  support  the  said  charge,  and  did  hear  and  consider 
all  that  tlie  said  defendant  could  say  aij^d  allege 
against  the  said  plaintiff,  and  all  the  testimony  which 
the  said  defendant  could  produce  against  the  said 
plaintiff,  touching  and  concerning  the  said  supposed 
offense;  whereupon  the  said  Ralph  Given,  acting  as 
aforesaid  as  Assistant  United  States  Attorney,  and 
as  the  officer  charged  by  law  with  the  prosecution  of 
such  charges,  did  find  and  determine  that  the  said 
plaintiff  was  not  guilty  of  the  said  supposed  offense, 
and  that  it  was  not  right  and  just  that  she  should  be 
brought  before  the  said  court  and  tried  on  account 
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of  the  said  false  and  malicious  charge  against  her^ 
and  he,  the  said  Balph  Given,  did,  then  and  there, 
cause  an  entry  to  be  made  upon  the  record  of  the  said 
court  about  and  concerning  the  said  false  and  mali- 
cious charge  in  the  following  words,  that  is  to  say: 
"Nolle  prossed,  Ralph  Given,  Asst.  U.  S.  Atty.  D.  C.,'* 
he,  the  said  Balph  Given  meaning  and  signifying 
thereby  that  he  did  not  consider  it  just  and  right 
further  to  prosecute  the  said  plaintiff  on  account  of 
the  said  charge,  and  that  he  would  not  further  prose- 
cute her;  whereupon  and  whereby  the  said  plaintiff 
was  discharged  from  custody,  and  the  said  false  and 
malicious  charge  against  her  was  dismissed  and  the 
said  complaint  and  prosecution  became  and  is  wholly 
ended  and  determined  (a) . 

Damages, — By  means  of  which  several  premises  the 
said  plaintiff  has  been  and  is  greatly  injured  in  her 
credit  and  reputation,  and  brought  into  great  public 
scandal,  infamy,  and  disgrace,  with  and  amongst  all 
her  neighbors  and  other  persons  to  whom  she  is 
known,  and  divers  of  such  persons,  to  whom  the  inno- 
cence of  the  said  plaintiff  is  unknown,  have  suspected 
and  believed,  and  suspect  and  believe  that  she,  the 
said  plaintiff,  has  been,  and  is,  guilty  of  the  crime  of 
larceny;  and  also  the  said  plaintiff  has,  by  reason  of 
the  said  premises,  suffered  great  anxiety  and  pain 
of  body  and  of  mind,  and  has  been  forced  and  obliged 
to  lay  out  and  expend,  bias  laid  out  and  expended, 
divers  large  sums  of  money,  to  wit,  the  sum  of  one 
hundred  dollars,  in  and  about  procuring  her  release 
from  the  said  imprisonment,  and  defending  herself  in 
the  premises,  and  the  manifestation  of  her  innocence 
in  that  behalf,  and  has  been  greatly  hindered,  and 
prevented,  by  reason  of  the  premises,  from  attending 
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to  and  transacting  her  lawful  and  necessary  affairs 
and  business,  and  has  been  otherwise  greatly  injured 
in  her  credit  and  circumstances,  to  the  damage  of  the 
said  plaintiff  in  the  sum  of  five  thousand  dollars ;  and 
therefore  she  brings  suit. 

Second  Count.   Slander  (6). 

And  the  said  plaintiff  further  sues  the  said  defend- 
ant for  that,  whereas,  heretofore,  to  wit,  on  the  15th 
day  of  January,  in  the  year  1906,  at  the  District  of 
Columbia,  she,  the  said  plaintiff,  was  and  always  had 
been  a  good,  true,  and  honest  woman,  and  as  such  had 
always  behaved  herself,  and  had,  in  fact,  not  been 
guilty,  or,  until  the  time  of  the  committing  by  the  said 
defendant  of  the  grievances  hereinafter  stated,  had 
b(M»n  suspected  to  be,  guilty  of  larceny,  or  theft,  or  of 
any  other  such  crime,  by  reason  whereof  the  said  plain- 
tiff had  deservedly  obtained  and  then  had  the  good 
opinion  and  credit  of  all  her  neighbors,  and  of  all  other 
persons  to  whom  she  was  known. 

Yet,  the  said  defendant,  well  knowing  the  premises, 
but  contriving  and  maliciously  intending  to  injure 
the  said  plaintiff,  in  her  good  name,  fame,  and  credit, 
and  to  bring  her,  the  said  plaintiff  into  public  scandal, 
infamy,  and  disgrace,  and  to  cause  it  to  be  suspected 
and  believed  that  she,  the  said  plaintiff,  had  been 
guilty  of  the  crime  of  larceny,  and  to  subject  her,  the 
said  plaintiff*,  to  the  pains  and  penalties  by  the  laws 
of  tlie  United  States  made  and  provided  against  and 
inflicted  upon  persons  guilty  of  the  said  crime,  and  to 
v(*x,  harass,  oppress,  impoverish,  and  wholly  ruin  her, 
the  said  plaintiff,  did,  on  the  day,  and  at  the  place 
aforesaid,  in  a  certain  discourse  which  the  said 
defendant  then  and  there  had,  of  and  concerning  the 
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*  • 

«aid  plaintiff,  with  one  M.  W.  and  other  persons, 
and  in  the  presence  and  hearing  of  the  said  M.  W. 
and  other  persons,  falsely,  and  maliciously  speak, 
declare,  and  publish,  of  and  concerning  the  said  plain- 
tiff, the  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  "She  (meaning  the 
said  plaintiff)  has  stolen  one  of  my  (meaning  the  said 
defendant's),  pillows.  She  (meaning  the  said  plain- 
tiff'), also  stole  a  silver  fork,  and  a  cut-glass  salt- 
dish  ;"  the  said  defendant  meaning  thereby,  and  being 
understood  to  mean,  that  the  said  plaintiff  had  felon- 
iously stolen,  taken,  and  carried  away  a  certain  pil- 
low, a  certain  fork,  and  a  certain  salt-dish,  the  prop- 
erty of  the  said  defendant,  and  that  the  said  plaintiff 
had  committed  and  was  guilty  of  the  crime  of  larceny ; 
By  means  of  the  speaking  and  publishing  of  which 
said  false,  scandalous,  malicious,  and  defamatory 
words,  by  the  said  defendant  as  aforesaid,  the  said 
plaintiff  has  been,  and  is  greatly  injured  in  her  said 
good  name,  fame,  and  cTedit,  and  brought  into  public 
scandal,  infamy,  and  disgrace  with  and  amongst  all 
her  neighbors,  and  other  persons  to  whom  she,  the 
said  plaintiff,  is  known,  and  to  whom  the  innocence 
and  integrity  of  the  said  plaintiff  in  the  premises  is 
unknown,  and  divers  of  such  persons  have,  by  reason 
of  the  said  speaking  and  publishing  by  the  said  defend- 
ant of  the  said  false,  scandalous,  malicious,  and 
defamatory  words,  been  caused  to  suspect  and  believe, 
and  do  suspect  and  believe,  that  the  said  plaintiff  has 
been,  and  is  guilty  of  the  crime  of  larceny,  and  have 
refused  and  do  refuse  to  have  any  transactions, 
acquaintance,  or  discourse  with  the  said  plaintiff,  as 
they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have,  to  the  damage  of  the  said  plain- 
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tiff  in  the  snm  of  five  thousand  dollars;  and  therefore 
she  brings  suit ; 

And  the  said  plaintiff  claims  on  account  thereof  the 
sum  of  ten  thousand 'dollars. 

(a).  It  is  necessary,  in  a  declaration  for  malicious  prosecution, 
to  aver  that  the  prosecution  is  at  an  end,  and  has  terminated 
favorably  to  the  accused,  either  by  a  verdict  of  acquittal,  or,  as  here, 
by  a  refusal  of  the  proper  officer  to  prosecute,  or  in  some  other 
way  demonstrating  the  wrongfulness  of  the  prosecution.  The  omis- 
sion of  such  averment  makes  the  declaration  demurrable.  But,  if 
demurrer  be  not  taken  and  issue  joined,  after  a  verdict  in  favor  of 
the  plaintiff,  the  omission  is  cured,  the  defect  being  one  of  those 
which  are  aided  by  verdict:  Stennel  vs.  Hogg,  i  Wms.  Saund.,  220, 
note  I ;  note  g  to  Case  VI,  supra;  Shipman,  274 ;  Tyler,  163 ; 
Perry,  237. 

(6).  The  use  of  several  counts  in  a  declaration  does  not  con- 
stitute duplicity:  Shipman,  362;  Tyler,  254;  Perry,  313.  For 
duplicity  is  the  alleging,  in  support  of  a  single  demand,  distinct 
matters,  by  any  one  of  which  that  demand  is  sufficiently  supported : 
Perry,  303;   Shipman,  361;  Tyler,  242. 

But  where  the  declaration  asserts  two  or  more  distinct  demands, 
and  states  several  distinct  causes  of  action,  it  is  not  within  this 
definition  of  duplicity  to  allege  in  support  of  each  of  those  demands 
so   much  as   is  sufficient  to   support  that  demand. 

Thus,  if  the  plaintiff  has  done  certain  work  for  the  defendant, 
for  which  the  latter  has  at  one  time  promised  to  pay  a  certain  sum, 
and  at  another  time  to  pay  as  much  as  the  work  is  reasonably 
worth,  it  would  be  duplicity  if  the  plaintiff  should  lay  both  these 
promises  in  support  of  his  demand,  since  either  is  sufficient  to  sup- 
port it. 

But  if  the  plaintiff  has  done  two  distinct  pieces  of  work  for  the 
defendant,  for  each  of  which  the  latter  has  made  the  like  two 
promises  of  payment,  both  demands  may  be  sued  upon  in  the 
same  declaration,  provided  they  are  stated  in  separate  counts;  and. 
the  plaintiff  may  allege  one  promise  in  support  of  one  demand,  and 
another  promise  in  support  of  the  other,  because  here  only  enough 
is  laid  for  each  claim  as  is  necessary  to  support  it:  Shipman,  351; 
Tyler,  243;   Perry,  304, 

The  fact,  that  it  was  thus  not  only  permissible  but  considered 
commendable  to  combine  in  a  single  declaration  all  the  demands 
which  the  plaintiff  might  have  against  the  defendant,  afforded  to  the 
ancient  pleaders  a  means  to  evade  the  rule  against  duplicity,  the 
device  being  to  state  the  same  cause  of  action  in  different  forms. 
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• 

alleging  it  as  distinct  claims  and  stating  in  support  of  such  appar- 
ently distinct  demands  different  grounds  of  recovery.  Thus,  if 
the  plaintiff  had  but  one  claim  against  the  defendant  on  account 
of  work  done,  but  had  two  promises  of  payment,  he  could  all^e 
in  one  count  that  he  had  done  certain  work  for  which  the  defendant 
had  promised  to  pay  a  certain  price,  and  in  a  second  count  he  could 
allege  that  he  had  done  certain  other  work  for  which  the  defendant 
had  promised  to  pay  so  much  as  it  was  reasonably  worth.  No 
one  could  say,  upon  reading  the  declaration,  that  both  counts  were 
based  upon  the  same  work;  and  the  result  was,  that  the  plaintiff 
had  laid  two  promises  in  support  of  the  same  demand.  Of  course, 
at  the  trial  he  would  prove  but  one  demand,  but  he  could  support 
that  demand  by  evidence  of  both  promises;  and  he  would  recover 
upon  that  one  of  the  promises  which  was  best  established  in  the 
judgment  of  the  jury:   notes  /  and  m  to  Case  IX,  supra. 

Two  or  more  counts  may,  therefore,  be  embodied  in  the  same 
declaration  for  either  of  two  general  reasons: 

I. — Because  the  plaintiff  really  and  in  truth  has  two  or  more 
causes  of  action  which  he  wishes  to  prosecute  against  the  defend- 
ant, as  two  or  more  notes,  or  a  note  and  an  account  for  goods 
sold,  or  two  or  more  assaults  committed  at  different  times,  or  an 
assault,  a  trespass,  and  a  libel;  or,  as  in  this  case,  a  grievance 
on  account  of  malicious  prosecution  and  another  grievance  on 
account  of  a  slander :  and  such  plural  causes  of  action  may  be  either : 

(i).  Matters  growing  out  of  transactions  entirely  distinct  from 
each  other,  as,  in  this  case,  a  slander  and  a  malicious,  prosecution 
done  at  different  times  and  places;  or  an  assault  committed  at  one 
time  and  an  unlawful  taking  of  goods  at  another  time;  or  they 
may  be, 

(2>.  Matters  growing  out  of  the  same  transaction.  Thus,  where 
the  sheriff  without  due  warrant  enters  a  houee,  levies  upon  goods 
and  arrests  the  occupant  of  the  house,  the  transaction  may  include 
a  trespass  quare  clausum  fregit,  a  trespass  de  bonis  asportatis,  and 
a  trespass  for  personal  assault:  Case  XVIII,  infra.  So,  where  an 
officer  or  other  person,  in  the  exercise  of  an  authority  given  by  law, 
has  entered  the  plaintiffs  premises,  and  while  there  has  incidentally 
seduced  the  plaintiff's  wife,  daughter,  or  servant,  the  subsequent 
wrongdoing  constitutes  an  abuse  of  legal  right  which  makes  the 
original  entry  a  trespass  by  relation:  Six  Carpenters'  Case,  8  Coke. 
146;  I  Sm.  L.  C,  257;  Shipman,  55;  Perry,  69;  so  that  the  offender 
is  liable  for  a  trespass,  and  also  in  case  for  the  consequences  of 
the  seduction:  i  Chitty  PL,  201;  Perry,  80;  Shipman,  96.  On  the 
other  hand,  plural  counts  may  be  employed  as  a  device  to  evade 
the  rule  against  duplicity,  in  the  manner  above  stated,  and  there 
mav  be  two  or  more  counts. 
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II.  Because  the  plaintifif,  having  but  one  demand  or  cause  of 
action,  finds  it  desirable  to  state  his  cause  of  action  in  various  ways, 
making  it  appear  as  if  it  were  several  causes  of  action  for  the  sake 
of  various  advantages  to  be  gained  from  diverse  modes  of 
statement. 

Among  the  purposes  for  which  it  may  be  advantageous  to  state 
the  same  cause  of  action  in  different  ways  are  these: 

(i).  To  meet  the  uncertainties  of  the  evidence  in  support  of  the 
plaintiff's  case.  Thus,  in  the  case  of  the  plaintiff  who  relies  upon 
two  promises  actually  made,  it  may  be  doubtful  whether* both  of 
them  can  be  proved,  and  if  not,  which  is  the  more  likely  to  be 
susceptible  of  proof;  and  by  alleging  both,  in  different  counts,  as  if 
there  were  two  demands,  the  plaintiff  enables  himself  to  prove  either 
and  to  rely  upon  that  one  of  which  he  can  produce  evidence.  So 
in  an  action  for  breach  of  promise,  the  promise  relied  upon  may 
not  have  been  expressly  made,  so  that  it  is  impossible  to  allege 
with  certainty  that  the  defendant  agreed  to  marry  at  any  particu- 
lar time;  then,  the  promise  may  be  laid  as  various  promises  to 
marry  at  various  times;  and  the  plaintiff  may  recover  upon  the 
allegation  which  is  proven  to  the  satisfaction  of  the  jury :  Case 
XIX,  infra. 

One  occasion  of  very  frequent  occurrence  for  resort  on  this  account 
to  the  licensed  duplicity  of  plural  counts  is  exemplified  in  the  use 
of  the  common  counts,  as  explained  in  note  m  to  Case  IX,  supra. 
After  declaring  in  a  special  count  upon  the  contract  as  the  pleader 
understands  it  to  be,  it  is  a  wise  precaution  to  add  the  common 
counts  to  meet  a  possible  disappointment  in  the  proof  of  the  spc 
cial  contract  and  to  enable  the  plaintiff,  in  that  event,  to  fall  back 
upon  the  moral  considerations  which  may  operate  independently 
of  the   special   contract  alleged. 

In  Ward  vs.  Bell,  »2  Dowling's  Prac.  Cases,  76,  the  declaration 
contained  seven  special  counts  together  with  the  common  counts. 
The  plaintiff  proved  only  one  cause  of  action.  Baron  Vaughan, 
"the  learned  judge,  considering  all  the  counts  but  one  in  the 
nature  of  safety-valves^  to  be  used  only  if  occasion  should  require, 
gave  the  plaintiff  the  choice  of  counts,  but  allowed  a  verdict  to  be 
taken  only  on  one."  Same  case  reported  in  i  Crompton  &  M.,  848, 
hut   without   Baron   Vaughan's   apt   comparison. 

(2).  To  meet  uncertainty  as  to  the  facts.  Thus,  in  an  action 
on  a  promissory  note  made  by  one  defendant  and  indorsed  by 
another,  the  plaintiff  may  be  unable  to  ascertain  at  the  time  of 
bringing  suit  whether  the  indorscr  placed  his  name  on  the  note 
iK'fore  it  was  issued,  or  took  the  note  with  only  the  maker's  name 
upon  and  afterward  indorsed  it  by  way  of  transfer  in  regular 
course  of  business;  and  the  liabilities  of  the  parties  may  vary 
accordingly  as   the   fact  was   in  one  way  or  the  other:    Good  vs. 


Case  XVII— Doe  vs.  Roc,  427 

Martin,  95  U.  S.,  90.  By  using  two  counts,  each  stating  the  indorse- 
ment to  have  been  made  in  a  way  different  from  that  stated  in  the 
other,  the  plaintiff  enables  himself  to  maintain  his  declaration 
however  the  fact  may  prove  to  be.  So,  where  the  plaintiff's  right 
to  recover  is  based  upon  default  in  the  payment  of  one  of  sev- 
eral instalments,  and  it  is  impossible  to  determine  surely  which  par- 
ticular one  of  the  instalments  was  not  paid,  ho  may,  in  different 
counts,  allege  default  in  respect  of  both  or  all  the  instalments  and 
recover  on  that  count  which  states  the  particular  default  sup- 
ported by  the  proof:    Shipman,  367;  Tyler,  259;   Perry,  315. 

(3).  To  meet  doubt  as  to  the  law.  Thus,  the  law  of  the  juris- 
diction as  to  one  of  the  points  involved  in  the  case  may  be  doubt- 
ful, as,  for  example,  whether  a  paper  in  a  particular  form  is  by 
the  local  law  a  sealed  or  an  unsealed  instrument:  Case  XX,  infra. 
By  declaring  on  the  paper  in  one  count  as  a  specialty  and  in  an- 
other count  as  an  unsealed  instrument,  the  plaintiff  will  be  able 
to  use  the  document  in  evidence  in  support  of  one  count  or  the 
other,  accordingly  as  the  court  shall  rule  it  to  be  of  one  character 
or  the  other.  So  there  may  be  doubt  as  to  whether  the  case  as  stated 
to  the  pleader,  and  even  more  doubt  as  to  whether  the  case  thai 
can  be  proved,  falls  within  one  form  of  action  or  another;  and  by 
using  counts  in  different  forms  of  action,  the  plaintiff  is  enabled  to 
state  his  case  so  that  he  may  recover  in  that  form  which  the 
court  shall  hold  to  cover  the  facts.  Thus,  in  a  case  where  a  common 
carrier  refuses  to  deliver  goods  entrusted  to  it  for  transportation, 
the  most  obvious  and  probably  the  most  appropriate  remedy  is 
trover;  but  it  may  be  that  the  facts  do  not  quite  constitute  a 
technical  conversion,  or  that  the  proof  will  not  show  such  conver- 
sion, or  the  court  may  hold  that  there  is  no  conversion ;  wherefore 
it  will  be  prudent  to  add  a  count  in  case,  alleging  in  place  of  a 
conversion  that  the  defendant  wrongfully  refused  to  deliver  the 
goods :  I  Chitty  PI.,  161 ;  and  the  plaintiff  may  recover  upon  either 
claim  that  commends  itself  to  the  judicial  approval :  Beasley  vs. 
R.  R.  Co.,  27  App.  D.  C,  595.  So,  also,  where  the  defendant  ha$ 
forcibly  entered  the  plaintiff's  premises  and  carried  off  his  goods,  it 
may  be  doubtful,  upon  the  facts  of  the  case  with  reference  to  title, 
possession,  the  value  of  the  goods  and  the  grounds  to  be  set  up 
in  defense,  whether  the  actual  case,  or  the  case  as  it  can  be  proved, 
or  the  case  as  the  court  will  look  at  it,  is  one  for  trespass,  trover, 
or  replevin ;  and  it  may  be  doubtful  which  of  these  actions  will 
afford  the  plaintiff  the  most  advantageous  measure  of  damages; 
wherefore  it  may  be  desirable — supposing  that  the  actions  are  such 
as  may  be  joined — to  combine  counts  in  all  the  forms  of  action 
applicable  to  the  situation.  As  to  the  rules  by  which  joinder  of 
actions  is  limited  at  common  law,  see  i  Chitty  PI,,  199,  200,  201 ; 
and  by  statute  in  this  District:  Code  D.  C,  i>ec.  1532. 
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(4)  To  obtain  for  the  plaintiff  the  greatest  possible  latitude  of 
proof  which  the  law,  as  it  shall  be  declared  by  the  court  will  allow, 
and  at  the  same  time  meet  the  contingency  that  the  court  will  restrict 
him  to  a  narrower  or  more  definite  statement.  Thus,  if  in  an 
action  for  injuries  caused  by  the  defendant's  negligence,  the  decla- 
ration in  one  count  alleges  negligence  in  general  terms,  and  in 
other  counts  specifies  negligence  in  particular  respects,  the  plaintiff 
will  have  great  advantage  if  the  court  will  permit  him  to  proceed 
under  the  more  general  count;  but  it  is  possible  that  a  given  court 
in  a  given  case  may  be  of  opinion  that  so  general  a  statement  of 
negligence  is  too  indefinite;  in  which  event  the  plaintiff  who  h^s 
combined  counts  for  negligence  generally  with  counts  stating  more 
specific  negligence,  may  resort  to  those  counts  which  the  court  holds 
to  be  sufficiently  definite:  note  h  to  Case  XVI;  and  so  in  respect 
of  pleas  and  replications,  it  is  often  judicious  to  combine  general 
statements  with  statements  more  precise  for  the  chance  of  profiting 
by  judicial  liberality  and  at  the  same  time  of  guarding  against  a 
possible  strictness  on  the  part  of  the  court:  note  h  to  Case  X;  notes 
X  and  s  to  Case  XVI;  Shipman,  368.  So,  it  may  be  that  the  case 
will  be  the  easier  or  the  more  difficult  of  proof  by  the  inclusion  or 
the  omission  of  one  or  more  averments  of  fact;  in  which  situation 
it  is  desirable  to  combine  counts  diversely  stating  the  facts  in  a 
view  to  succeeding  upon  that  particular  form  of  statement  which 
can  be  most  easily  or  most  clearly  proved  and  which  the  court  may 
consider  sufficient  to  embody  a  complete  cause  of  action.  Thus, 
where  the  plaintiff  had  been  injured  by  a  wolf  which  had  escaped 
from  the  National  Zoological  Park,  an  institution  established  by 
law  and  in  the  charge  of  a  public  officer,  there  was  a  question 
whether  the  superintendent  was  liable  for  the  wolf's  escape  without 
regard  to  whether  he  had  been  negligent  or  not,  as  would  be  the  rule 
in  the  case  of  a  private  person  keeping  a  wild  animal;  or  whether 
the  superintendent  having  kept  the  wolf  as  a  matter  of  official 
duty,  was  liable  only  in  case  he  had  been  negligent.  The  declara- 
tion, therefore,  in  one  count  alleged  negligence  in  the  keeping  of 
the  animal,  and  in  a  second  count  alleged  simply  that  the  defendant 
had  been  the  keeper  of  the  wolf;  the  purpose  being  to  recover  on 
the  second  count  if  the  court  should  hold  the  superintendent  to 
the  liability  of  a  private  individual,  and  to  prove  negligence  on 
the  first  count  if  the  court  should  be  of  opinion  that  a  public  of- 
ficer in  such  a  case  could  not  be  held  liable  except  for  a  negligent 
escape.    Jackson  vs.  Baker,  24  App.  D.  C,  100. 

The  same  considerations  which  make  it  desirable  for  the  plaintiff 
to  use  plural  counts  apply  also  to  the  case  of  the  defendant  and 
often  dictate  resort  to  a  plurality  of  pleas.  The  Stat,  4  and  5 
Anne,  was  probably  intended  only  to  permit  a  defendant  to  plead 
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two  or  more  pleas  in  a  case  where  there  were  more  actual  de- 
fenses than  one,  as  where  infancy,  coverture  and  other  distinct 
matters  of  defense  existed  in  the  same  case;  and  so  long  as  the 
judges  insisted  upon  the  obtaining  of  actual  leave  to  plead  several 
pleas,  it  seems  that  they  would  not  allow  that  privilege  for  the 
purpose  of  enabling  the  defendant  to  plead  the  same  defense  in  vari- 
ous forms.  But  afterwards  this  strictness  was  relaxed,  and  it  is 
common  practice  to  plead  a  plurality  of  pleas  for  the  mere  sake  of 
a  multiform  statement  of  the  same  defense,  upon  the  same  reasons 
which  operate  in  declaring  variously  for  the  same  cause  of  action: 
notes  p  and  u  to  Case  XIV;  notes  p,  x  and  s  to  Case  XV,  supra. 

Picas.     1.     To  'the  First  Count;  Probable  Cause. 

Caption. — XJt  supra. 

Commencement. — Appearance, — Now  comes  Em- 
ma Roe,  defendant  in  the  above-entitled  cause  by 
hep  attorney,  Thomas  Green,  and  for  a  plea  to  the  first 
count  of  the  declaration  herein  by  the  plaintiff  filed, 
says: 

Actio  Non. — That  the  said  plaintiff,  her  said  action 
against  the  said  defendant  ought  not  to  have  or  main- 
tain because  the  said  defendant  says, 

Body  (c). — That  heretofore,  and  on  a  day  before 
the  day  in  the  said  first  count  of  the  said  declaration 
mentioned,  to  wit,  on  the  1st  day  of  June,  in  the  year 
1905,  at  the  District  of  Columbia,  the  said  defendant 
owned  and  possessed  certain  goods  and  chattels  of 
great  value,  to  wit,  of  the  value  of  one  hundred  dol- 
lars, the  same  being  divers  and  numerous  artich^s  of 
domestic  use,  and  that  among  the  said  articles  were 
one  certain  pillow,  one  certain  pair  of  lace  curtains,  a 
certain  washbowl,  and  a  certain  salt-cellar,  which 
said  articles  were  then  and  there  in  a  certain  dwelling- 
house,  being  in  the  city  of  Washington,  in  the  District 
aforesaid,  and  then  occupied  and  inhabited  by  the  said 
defendant ; 
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That,  thereupon,  to  wit,  on  the  day  and  at  the  place 
last  aforesaid,  the  said  defendant  did,  at  the  special 
instance  and  request  of  the  said  plaintiflF,  let  to  the 
said  plaintiff  a  certain  room,  being  one  of  the  rooms 
in  the  dwelling-house  aforesaid,  to  be  occupied  and 
used  by  the  said  plaintiff  as  a  lodging  and  for  the 
inhabitancy  of  the  said  plaintiff,  together  with  certain 
articles  of  household  furniture  and  domestic  use  then 
in  the  said  room  being,  the  said  articles  to  be  used  by 
the  said  plaintiff  during  such  time  as  she,  the  said 
plaintiff,  should  occupy  and  inliabit  tlie  said  room, 
and  no  longer,  it  being  then  and  there,  between  the 
said  plaintiff  and  the  said  defendant,  expressly  agreed 
and  understood,  that  the  said  plaintiff  should  have 
and  use  the  said  articles  only  during  her,  the  said 
plaintiff's  occupation  and  inhabitancy  of  the  said 
room,  and  should,  when  and  so  soon  as  she,  the*  said 
plaintiff,  should  vacate  and  cease  to  occupy  the  said 
room,  surrender,  return,  and  deliver  the  said  artic^les 
to  the  said  defendant ; 

That  among  the  said  articles,  then  and  there,  as 
aforesaid,  being  in  the  said  room,  and  so  as  aforesaid 
let  to  the  said  plaintiff,  were  the  said  pillow,  the  said 
curtains,  the  said  washbowl,  and  the  said  salt-cellar, 
hereinabove  mentioned,  which  said  articles  were 
j)arcel  of  the  aforesaid  articles  of  furniture,  so  as 
aforesaid  agreed  to  be  let  by  tlie  said  defendant  to  the 
said  plaintiff  together  with  the  said  room  and  to  be 
used,  and  to  be  surrendered,  by  the  said  plaintiff  in 
the  manner,  during,  and  at  the  times,  and  on  the  terms 
hereinbefore  stated,  and  set  forth ; 

And  it  was  then  and  there,  further  agreed  and 
stipulated  by  and  between  the  said  plaintiff  and  the 
said  defendant,  that  the  said  plaintiff  should  pay  to 
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the  said  defendant  the  sum  of  ten  dollars  on  the  first 
day  of  each  and  every  month,  so  long  as  she,  the  said 
plaintiff,  should  continue  to  occupy  the  said  room,  as 
and  for  a  monthly  rent  for  the  said  room  and  for  the 
use  thereof,  and  for  the  use  of  the  said  articles  so  as 
aforesaid,  being  in  the  said  room  and  therewith  let 
to  the  said  plaintiff ; 

Whereupon,  and  by  virtue  whereof,  to  wijt,  on  the 
day  and  at  the  place  last  aforesaid,  the  said  plaintiff, 
did  enter  and  take  possession  of  the  said  room,  and 
did  occupy  and  inhabit  the  same,  and  did  take  and 
hold  and  use  th(^  said  articles  therein  as  aforesaid 
being,  and  so  to  do  did  continue  for  a  long  time,  to 
wit,  for  the  space  of  six  months; 

At  the  end  of  which  said  space  of  time,  to  wit, 
on  the  first  day  of  December,  in  the  year  1905,  the  said 
plaintiff  did,  suddenly  and  without  notice  or  warning 
to  the  said  defendant,  and  witliout  then,  or  thereto- 
fore, or  thereafter,  informing  the  said  defendant  of 
her  intention,  purpose,  whereabouts,  or  after  place  of  • 
abode  or  sojourn,  vacate  and  abandon  the  said  room 
and  depart  therefrom  and  from  the  said  house  of  the 
defendant,  and  did  secretly  and  without  the  knowl- 
edge of  the  said  defendant  remove  therefrom  all  of 
lier,  the  said  plaintiff's,  belongings  and  property 
which  had  theretofore  been  in  the  said  room,  she,  the 
said  plaintiff  being  then  and  there  indebted  to  the  said 
defendant  in  a  large  sum  of  money,  to  wit,  twenty 
dollars,  on  dcount  of  arrears  of  rent  for  the  said  room ; 

AVhereupon,  on  the  day  and  place  last  aforesaid, 
and  after  the  aforesaid  vacation  of  the  said  room  by 
the  said  plaintiff,  and  after  her  departure  from  the 
said  defendant's  house,  the  said  defendant  discovered 
and  ascertained  that  the  said  pillow,  the  said  curtains, 
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the  «aid  wash-bowl,  and  the  said  salt-cellar,  herein- 
above mentioned,  were  not  in  the  said  room,  and  the 
Kaid  defendant  was  unable,  though  making  diligent 
search  of  all  the  said  dwelling-house,  therein  to  find 
or  discover  the  said  articles  last  above  specified;    • 

And  the  said  plaintifif  did  not,  then  and  there,  nor 
did  she  thereafter  before  the  committing  of  the  sup- 
posed grievances  by  this  defendant  in  the  said  first 
count  mentioned,  surrender  or  return  or  deliver  to 
the  said  defendant  the  said  articles  last  mentioned 
and  specified,  or  any  of  them;  nor  did  the  said  plain- 
tiff inform  the  said  defendant  where  the  said  articles, 
or  any  of  them,  were  or  might  be  found,  or  in  any  man- 
ner whatsoever  account  for  the  same  to  the  said 
defendant. or  explain  for  what  reason  they,  the  said 
articles,  were  not  so  surrendered,  and  were  not  in 
the  said  room  (d) ; 

AVherefore,  and  by  reason  of  the  premises,  the  said 
defendant  actually  and  sincerely  inferring,  supposing, 
and  believing,  and  having  reasonable  and  probable 
and  sufficient  cause  to  infer,  suppose  and  believe,  that 
the  said  plaintiff  had  feloniously  stolen,  taken,  and 
carried  away  the  said  articles  last  above  mentioned 
and  specified,  against  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the  peace  and 
government  of  the  United  States,  and  without  any 
malice  or  ill  will  toward  or  against  the  said  plaintiff, 
did,  thereafter,  to  wit,  on  the  day  and  at  the  place  in 
the  said  first  count  mentioned,  and  in  the  manner 
therein  stated  and  set  out,  charge  the  said  plaintiff 
with  the  crime  of  larceny; 

Prout  ii  bene  licvit. — As  it  was  lawful  for  her.  the 
said  defendant,  to  do  for  the  cause  aforesaid; 
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And  the  said  defendant  avers  that  the  several 
articles  of  which  she,  the  said  defendant,  as  aforesaid, 
charged  that  the  said  plaintiff  had  committed  larceny, 
and  the  several  articles  mentioned  and  referred  to  in 
the  said  first  count  as  such  articles,  were  and  are, 
respectively,  the  identical  several  articles  herein  last 
mentioned  and  specified,  to  wit,  the  said  pillow,  the 
said,  etc.,  and  herein  stated  and  alleged  to  have 
been  let  to  the  said  plaintiff  at  the  time  and  place, 
and  in  the  manner,  and  upon  the  terms  aforesaid,  and 
not  any  other  articles  whatsoever  (e) . 

Verification. — And  this  the  said  defendant  is  ready 
to  verify,  etc. 

2.  The  Second  Count :  Justification  of  Slander. 

Commencement. — And  for  a  plea  to  the  second 
count  of  the  said  declaration,  the  said  defendant  says, 

Actio  non. — That  the  said  plaintiff  her  said  action 
against  the  said  defendant  ought  not  to  have  or  main- 
tain, because  she,  the  said  defendant,  says, 

Body. — That  heretofore,  and  on  a  day  before  the 
committing  of  the  said  supposed  grievance  in  the  said 
second  count  mentioned,  to  wit,  on  the  1st  day  of 
December,  in  the  year  1905,  at  the  District  of  Colum- 
bia, the  said  plaintiff  did  secretly  and  feloniously 
steal,  take  and  carry  away  a  certain  pillow,  a  certaii! 
silver  fork,  and  a  certain  cut-glass  salt-dish,  of  the 
value  of  ten  dollars,  of  the  goods  and  chattels  of  the 
said  defendant,  then  and  there  being,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  government  of  the  United 
States  if); 

Wherefore,  the  said  defendant,  at  the  time  and 
place  in  the  said  declaration  mentioned,  spoke  and 

29 
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published  of  and  concerning  the  said  plaintiff  the 
said  words  in  the  said  declaration  mentioned^ 

Prout  ei  bene  licuit. — As  it  was  lawful  for  her,  the 
said  plaintiff,  to  do,  for  the  cause  aforesaid ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify. 

(c).  "Where  a  plea  amounts  to  the  general  issue,  it  should  be 
so  pleaded."    Shipman,  478;  Perry,  408;  Tyler,  360.  ^ 

The  demurrer  taken  below  to  this  plea  raises  the  objection  that 
the  defendant  should  have  pleaded  here  simply  "not  guilty,"  rather 
than  to  set  out  with  such  prolixity  her  reasons  for  causing  the 
plaintiff  to  be  arrested.  The  considerations  by  which  the  soundness 
of  the  objection  is  to  be  deternmined  are  stated  in  note  g,  infra. 
At  this  point  it  is  intended  only  to  suggest  that  the  student  appre- 
ciate the  significance  of  what  he  will  find  in  his  text-book  concern- 
ing the  modern  latitude  of  proof  under  the  general  issues. 

In  accordance  with  that  principle  of  pleading  which  has  regard 
to  singleness,  every  traverse  should  select  from  the  last  precedent 
pleading  one  material  fact  and  deny  that  fact  alone;  and  this  to 
the  end  that  the  issue  ultimately  evolved  by  the  course  of  pleading 
shall  be,  not  only  material,  but  single.  If  the  pleading  to  be  answered 
embodies  two  or  more  material  averments,  the  responding  party 
may  protest  those  averments  which  he  does  not  deny :  Shipman,  323 ; 
Tyler,  217 ;  Perry,  281 ;  but  he  cannot,  consistently  with  the  require- 
ment of  singleness,  take  issue  except  upon  the  one  averment  which 
he  selects  for  traversing.  And,  again  in  accordance  with  the  the- 
ory of  the  proceeding,  the  traverse  should  be  a  denial  of  that  one 
averment  in  the  form  that  the  averment  is  made,  that  it  is  to  say, 
it  should  be  a  common  traverse:  Tyler,  167;  Perry,  240;  Ship- 
man,  280.  For  this  reason,  in  note  b  to  Case  VII,  supra,  the  common 
traverse  is  called  normal  traverse,  or  the  one  form  of  traverse 
tvhich  is  consistent  with  the  ideal  of  the  art.  In  the  same  note 
suggestion  is  made  that  the  other  modes  of  traversing  are  depar- 
tures from  the  theoretical  propriety  of  the  art,  and  are  indulged 
as  concessions  to  convenience  and  out  of  indulgence  to  a  desire  to 
evade  the  rigor  of  the  rules  of  pleading. 

The  general  issue  plea,  taken  literally  and  in  the  sense  to  which 
it  was  originally  restricted,  was  not,  in  its  essential  nature,  a  depar- 
ture from  that  principle  relating  to  singleness,  since  it  denied  only 
one  fact  alleged  in  the  declaration.  Thus,  in  trespass,  the  plea  of 
not  guilty  goes  only  in  traverse  of  the  trespass  alleged;  and  in 
that  action  that  plea  is  still  restricted  to  that  extent :  note  k  to  Case 
I,  supra;   Shipman,  290;    Perry,  246;   Tyler,   174.     So  in  debt  or 
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covenant,  the  plea  of  non  est  factum  is  addressed  solely  to  the 
deed  which  is  alleged  in  the  declaration  and  strikes  at  the  funda- 
mental fact  of  the  plaintiff's  case;  and  this  plea  is  in  effect  no 
'more  than  a  common  traverse,  "the  defendant  did  not  make  the 
deed  as  is  alleged,"  though  most  text  writers  call  non  est  factum 
a  general  issue:  Tyler,  171 ;  Perry,  244;  Shipman,  286,  288;  but  there 
is  doubt  among  the  authorities  as  to  the  propriety  of  calling  that 
plea  a  general  issue  in  covenant:  Perry,  113, 114, 242, note  2;  i  Chitty 
PL,  486;  Gould's  PI.,  284,  note  2;  and  in  this  District  it  has  been 
said,  "There  is  no  general  issue  strictly  speaking,  in  covenant :" 
Clark  vs.  Harmer,  5  App.  D.  C,  114,  119.  And  so,  in  assumpsit, 
the  plea  of  non  assumpsit  goes  on  its  face  only  to  the  alleged 
promise,  which  is  but  one  element  of  the  case  stated  in  the  decla- 
ration and  in  that  sense  it  is  in  effect  no  more  than  a  common  tra- 
verse which  selects  for  denial  a  single  fact  of  the  plaintiff's  case. 

The  general  issue  pleas  were,  in  course  of  time,  greatly  extended 
in  their  scope;  and  in  some  actions,  notably  assumpsit,  case  and 
trover,  the  latitude  of  proof  allowed  under  such  pleas  includes  many 
matters  which,  according  to  the  theory  of  the  art,  could  be  correctly 
availed  of  only  by  pleas  in  confession  and  avoidance.  Thus,  under 
non  assumpsit,  the  defendant  may  not  only  deny  the  actual 
making  the  contract  upon  which  the  plaintiff'  sues,  but  he  may  show 
matter  either  in  defeat  or  discharge  of  a  contract  conceded  to  have 
been  actually  made,  such  as  infancy,  usury  or  other  illegality,  a  de- 

• 

fense  under  the  statute  of  frauds,  payment,  accord  and  satisfac- 
tion, release,  or  any  other  fact  which  renders  the  contract  pres- 
ently unavailable  as  a  ground  for  recovery:  Perry,  247;  Tyler,  175; 
Shipman,  283.  So,  in  trover,  under  the  general  issue,  the  defendant 
may  show  not  only  that  he  did  not  take  or  have  the  goods  specified 
in  the  declaration,  but  also  that  they  were  not  the  plaintiff's  goods, 
or  that  the  defendant  took  or  held  them  in  virtue  of  an  execution, 
a  lien,  or  his  own  superior  title,  or  he  may  show  any  other  fact  which 
disentitles  the  plaintiff  to  immediate  possession  of  the  goods,  with 
few  if  any  exceptions:  Shipman,  291;  Perry,  249;  Tyler,  177,  178. 
Indeed,  some  authorities  hold  that,  with  the  exception  of  limitations 
and  release,  any  special  plea  in  trover  is  improper,  because  any 
special  matter,  other  than  those  excepted,  may  be  shown  under 
the  general  issue:  "Though  the  old  books  contain  numerous  prece- 
dents of  special  pleas  in  trover,  they  are  deservedly  discountenanced 
in  modern  times  as  leading  to  unnecessary  expense  and  troublesome 
prolixity.  The  defendant  could  avail  himself  under  the  general  issue 
of  the  matter  pleaded;  and  though  a  special  plea  in  trover  was 
admitted  in  the  late  case  of  Webb  vs.  Fox,  7  T.  R.,  319,  Lord  Ken- 
yon,  who  censured  the  plea,  said  it  would  have  been  bad  on  special 
demurrer:"  Kennedy  vs.  Strong,  10  Johns.    (N.  Y.),  289. 
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Manifestly  a  practice  which  permits  matter  which  is  essentially 
in  confession  and  avoidance,  such  as  in  assumpsit  payment  of  the 
debt  or  in  trover  a  retention  of  the  g^oods  under  a  lien,  to  be  given 
in  evidence  under  a  compendious  traverse  of  the  declaration,  is  a 
wide  departure  from  the  theory  of  pleading,  in  virtue  of  which  the 
record  must  not  only  develop  the  true  facts  of  the  case,  but  must 
bring  the  parties  to  an  issue  upon  a  single  fact  In  consequence 
of  the  latitudinous  use  of  the  general  issues,  the  controversy  may, 
and  most  controversies  do,  present  from  two  or  three  to  a  great 
many  disputed  questions  of  fact.  Thus,  in  some  cases,  the  general 
issue  requires  the  plaintiff  to  prove  every  matter  requisite  to  con- 
stitute his  case,  and  thus  may  put  in  issue  a  dozen  or  more  facts; 
whereas,  upon  principle,  the  defendant  should  be  at  liberty  to  con- 
trovert but  a  single  element  of  the  plaintiff's  case:  notes  q  and  r 
to  Case  XV,  supra;  in  which  case  the  pleas  subsequent  to  the 
general  issue  illustrate  how  that  plea  may  be  combined  with  special 
pleas  to  develop  the  entire  defense,  and  incidentally  produce  a 
multiplicity  of  issues.  The  reasons  which  led  the  courts  and  the 
bar  thus  to  enlarge  the  scope  of  the  general  issues,  and  the  effect  of 
that  liberality,  are  thus  stated  by  Mr.  Poe: 

"For  many  years  the  tendency  of  the  courts  and  also  of  legis- 
lation was  to  enlarge  the  scope  of  the  general  issue  pleas.  Per- 
haps this  was  because  the  science  of  special  pleading  had  become  so 
full  of  subtlety  and  refinement^  that  any  reasonable  expedient 
which  tended  to  simplify  it  was  encouraged.  Perhaps,  also,  the 
general  issue  was  preferred  because  it  lessened  the  labors  of  at- 
torneys, shortened  the  pleadings  greatly,  and  brought  the  parties  to 
an  issue  at  once ;  and  no  doubt,  in  a  very  large  number  of  cases  the 
inconvenience  of  allowing  these  pleas  so  freely,  and  of  giving  to 
them  so  comprehensive  a  character  was  not  found  so  serious  in 
practice  as  in  theory.  However  necessary  to  the  logical  accuracy  of 
pleading  as  a  science  it  may  be  that  the  allegations  of  the  respective 
parties,  properly  conducted,  should,  by  their  own  force,  evolve  a  dis- 
tinct issue,  of  which  the  parties  would  be  precisely  informed,  and 
which  at  the  trial  they  would  come  prepared  to  meet,  in  practice 
the  cases  were  comparatively  infrequent  in  which  defenses  wholly 
unexpected  were  made.  ♦  ♦  ♦  For  these  reasons,  perhaps,  the 
general  issue  pleas  were  encouraged,  and  their  office  enlarged,  but 
their  manifest  effect  was  to  give  vagueness  to  the  pleadings  and  lati- 
tude to  the  issues. 

"The  inevitable  result  of  this  was  to  impose  upon  the  plaintiff  the 
necessity  of  proving  many  matters  not  really  in  dispute,  but  which 
the  defendant  was  unwilling  to  admit,  preferring  to  take  the  chances 
of  the  plaintiff's  insufficiency  of  proof  [notes  q  and  r  to  Case  XV]. 

"This  of  course,  not  only  made  trials  much  more  lengthy  than  was 
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at  all  requisite,  but  moreover,  when  the  evidence  on  both  sides  was 
in,  cast  upon  the  court  the  task  of  eliminating  the  true  questions 
at  issue  between  the  parties ;  and  narrowing  the  scope  of  the  issues 
by  instructions  to  the  jury,  based  upon  the  evidence,  or  upon  the 
pleadings  and  evidence  combined.  The  judges,  under  this  practice, 
were  required  to  point  out  to  the  jury,  as  the  questions  for  them  to 
decide,  what,  under  a  more  strict  and  exact  system  of  peading, 
would  have  been  accomplished  by  the  parties  themselves,  upon  the 
record  before  the  trial  began.  One  of  the  consequences  of  this 
species  of  pleading  has  been  to  create  a  system  of  prayers  and  in- 
structions, extremely  artificial  and  difficult,  requiring  great  nicety 
and  skill  in  their  preparation,  and  oftentimes,  while  legally  free 
from  objection,  very  embarrassing  to  jurors:"  Poe's  Pleading,  Sec. 
636. 

In  this  instance,  it  is  glear  that  the  defendant  might  have  pleaded 
simply  the  general  issue,  land  under  that  plea  have  shown  the  facts 
which  she  has  here  specially  pleaded.  The  general  issue  in  case  is 
"not  guilty;"  and  the  scope  of  this  plea  is  very  wide,  affording  a 
striking  illustration  of  the  modem  extension  of  the  general  issues 
to  cover  matters  which  should,  consistently  with  the  principles  of 
the  art,  be  specially  pleaded:  Shipman,  292;  Perry,  249;  Tyler, 
177.  "It  seems  to  be  established,  in  practice  and  upon  authority, 
that  all  defenses  in  avoidance  of  the  defendant's  liability  may  be 
proved  [in  case]  under  the  general  issue,  except  limitations,  and 
in  slander  and  libel,  the  truth  by  way  of  justification.  The  text  writ- 
ers and  the  adjudicated  cases  give  no  satisfactory  explanation  of 
this  departure  from  the  principles  of  correct  pleading.  Lord  Mans- 
field, in  Bird  vs.  Randall,  3  Burrow,  1353,  attempted  to  justify  the 
comprehensive  character  of  the  general  issue  plea  in  trespass  on  the 
case  in  assumpsit  by  declaring  that  the 'action  was  founded  on  the 
equity  of  the  plaintiff's  demand;  and,  hence,  anything  which,  in 
equity  and  good  conscience,  would  tend  to  defeat  a  recovery,  should 
be  receivable  under  a  plea  which  denied  that  demand.  And,  as 
assumpsit  was  but  a  species  of  case  [note  e  to  Case  VIII,  supra]^  the 
same  liberal  rule  was  applied  to  actions  on  the  case  for  torts,  in 
consequence  of  a  supposed  resemblance  or  analogy  between  these  ac- 
tions. Thus,  in  an  action  on  the  case  for  malicious  prosecution, 
the  general  issue  plea  denies  each  and  all  of  the  four  material 
allegations  of  the  narr.;  and,  hence,  anything  tending  to  show  that 
the  defendant  had  not  prosecuted  the  plaintiflF,  or  been  connected 
with  his  prosecution:  or  that  there  was  probable  cause  for  that 
prosecution;  or  that  the  plaintiff  was  actually  guilty;  or  that  the 
prosecution  was  not  at  an  end,  is  admissible.  In  like  manner,  as 
a  recovery  would  be  altogether  unjust  where  the  plaintiff  had  re- 
leased or  settled  with  the  defendant,  such  defenses  as  a  release  or 
an  accord  and  satisfaction  may  be  given  in  evidence  under  the  gen- 
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erai  issue.  In  slander  and  libel,  however,  an  exception  is  made, 
and  the  effect  of  the  general  issue  plea  is  not  so  broad.  Under  it  the 
defendant  may  prove  any  and  every  defense  except  the  truth  of  the 
defamatory  matter  [note  w  to  Case  XV,  suprd\.  He  may  show 
that  he  did  not  speak  or  publish  the  slanderous  or  libellous  words 
or  writing;  or  that  the  communication  was  privileged;  or  that  there 
were  circumstances  of  suspicion  short  of  justification  \sed  quaere: 
note  w  to  Case  XV] ;  or  that  there  was  no  malicious  intent ;  or 
that  there  were  no  inj  urious  consequences  resulting  from  the  alleged 
slander.  But  if  he  wishes  to  justify  by  proving  the  truth  of  the 
alleged  slander  or  libel,  a  special  plea  is  necessary:"  Poc*s  Pleading, 
sec.  634. 

(rf).  "No  matters,  however  multifarious,  will  operate  to  make 
a  pleading  double  that  together  constitute  but  one  connected  propo- 
sition or  entire  point:"  Shipman,  358;  Tyler,  250;  Perry,  310; 
Clearwater  vs.  Meredith,  i  Wall.,  25;  Express  Co.  vs.  Burdette,  7 
App.  D.  C,  551 :  note  r  to  Case  XI,  supra.  The  numerous  details 
set  out  in  this  plea  do  not  constitute  duplicity  because,  taken  to- 
gether, they  amount  to  the  single  point  that  the  defendant  had 
probable  cause  to  believe  the  plaintiff  guilty  of  larceny. 

(e).  Without  this  concluding  averment,  it  would  not  appear  that 
the  articles  of  which  the  defendant  charged  the  plaintiff  with  lar- 
ceny were  the  same  articles  which  the  defendant  had  bailed  to  the 
plaintiff,  and  as  to  which  there  was  such  reason  as  the  plea  shows  for 
believing  that  they  had  been  stolen  by  the  plaintiff.  It  is  possible 
that  the  defendant  may  have  missed  some  articles,  which  would 
warrant  her  in  causing  the  plaintiff  to  be  arrested,  and  yet  have 
charged  the  plaintiff  with  the  larceny  of  other  articles  as  to  which 
there  was  no  ground  to  suspect  the  plaintiff.  Unless  the  matter  of 
justification  alleged  in  the  plea  is  connected  with  the  matter  alleged 
in  the  declaration  by  some  such  ligamentary  averment,  it  cannot  ap- 
pear that  the  justification  made  out  by  the  plea  applies  at  all  to  the 
case  stated  in  the  declaration.  Hence  the  need  in  some  cases  of  the 
quae  est  eadem:  note  p  to  Case  I;  and  compare  the  case  of  the  two 
gates  and  three  perches  of  hedges  which  the  defendant  showed  that 
he  had  a  right  to  break  down,  but  he  did  not  show  that  they  were 
the  same  gates  and  hedges  of  the  breaking  of  which  the  plaintiff 
had  complained,  so  that  the  justification  did  not  avail  the  defend- 
ant:  Shipman,  451;  Tyler,  333;  Perry,  383.  "For  Walmsley  said 
that  he  thereby  doth  not  answer  to  that  for  which  the  plaintiff 
chargeth  him."    Goodday  vs.  Michell,  Crokes  Eliz.,  441. 

(/).  As  to  the  stringency  required  in  a  justification,  and  particu- 
larly in  justifying  a  charge  of  crime,  see  note  x  to  Case  XV,  supra. 
This  plea  follows  the  language  of  an  indictment  charging  the  same 
offense;  and  see  the  plea  of  like  character  in  Craft  vs.  Boite,  znte 
p.  107. 
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Demurrer    to  the  First  Plea. 

Caption. — Vt  supra. 

The  said  plaintiff  says  that  the  first  of  the  foregoing 
pleas  is  bad  in  substance. 

George  Gray, 

For  Plaintiff. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these: 

1.  That  the  said  plea  amounts  to  the  general  issue, 
and  the  matter  therein  contained  should  be  so 
pleaded  (g). 

2.  That  an  unlawful .  taking  by  the  plaintiff  of  the 
articles  specified  in  the  said  plea,  under  the  circum- 
stances therein  set  fortlj,  would  not  be  a  larceny,  and 
would  not  warrant  a  charge  of  that  offense,  but 
embezzlement,  if  of  any  (h). 

Replication     to  Second  Plea.    De  Injuria  (i). 

And  to  the  second  of  the  foregoing  pleas,  the  said 
plaintiff  says,  precludi  non^  because  she  says, 

That  the  defendant,  at  the  time  and  place  in  the 
said  plaintiff's  declaration  mentioned,  of  her,  the 
said  defendant's,  own  wrong,  and  without  the 
cause  in  her  said  last  mentioned  plea  alleged,  spoke 
the  said  false,  scandalous,  malicious,  and  defamatory 
words  in  the  plaintiff's  said  declaration  mentioned 
and  set  forth,  in  manner  and  form  as  the  said  plain- 
tiff hath  thereof  above  complained, 

And  this  the  said  plaintiff  prays  may  be  inquired  of 
by  the  country. 
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(9)'  Upon  the  considerations  stated  in  note  c,  supra,  the  demurrer 
in  the  present  instance  insists  that  the  plea  of  probable  cause  is  bad 
because  the  defendant,  being  at  liberty  to  show  under  the  general 
issue  all  the  facts  here  specially  pleaded,  ought  to  have  adopted  the 
briefer  and  more  direct  form  pf  defense  in  preference  to  the  prolix 
and  cumbrous  special  plea.  As  a  general  proposition,  it  is  true  that 
matter  amounting  to  the  general  issue  should  be  so  pleaded :  Tyler, 
360;  Shipman,  478;  Perry,  408.  The  reasons  for  this  rule  are  thus 
stated  by  Mr.  Poe: 

"As  an  almost  necessary  consequence  of  the  wide  scope  of  the 
general  issue  plea  [Perry,  250;  Tyler,  178;  Shipman,  282]  is  the 
subordinate  rule  that  any  plea  which  amounts  to  it  in  legal  effect 
is  faulty,  and  cannot  be  allowed.  This  is  a  very  old  rule,  and  as 
illustrations  of  it  are  frequently  met  with  in  the  reports,  it  requires 
some  explanation. 

"Where  the  declaration  consists  of  several  allegations  of  distinct 
facts,  all  of  which  are  essential  to  the  sufficiency  of  the  plaintiff's 
cause  of  action,  the  defendant  usually  prefers  to  traverse  by  means 
of  the  general  issue,  for  the  reason,  as  we  have  seen,  that  this 
imposes  upon  his  adversary  the  necessity  of  proving  each  and  all 
•f  the  averments  of  the  declaration.  But,  inasmuch  as  a  successful 
denial  of  any  one  of  a  series  of  allegations,  all  of  which  are 
essential,  is  manifestly  as  complete  and  effectual  an  answer  to  the 
action  as  a  denial  of  it  all,  the  defendant  has  a  right  to  traverse 
such  one  or  more  of  his  opponent's  allegations  as  he  pleases,  and, 
upon  the  failure  of  the  latter  to  prove  such  traversed  allegation  or 
allegations,  the  verdict  must  be  against  him:  R.  R.  Co.  vs.  Ritchie, 
31  Md.,  199. 

"The  practical  exercise  of  this  right  on  the  part  of  the  defendant 
is  not  always  easy,  for  the  reason  that,  in  the  majority  of  cases,  the 
allegations  in  the  declaration  are  so  closely  connected  that  a 
traverse,  in  a  special  plea,  of  any  one  part,  is  virtually,  in  legal 
effect,  a  traverse  of  the  whole;  and  hence,  under  the  rule  in  ques- 
tion, can  only  properly  be  effected  by  means  of  the  general  issue. 

"Thus,  in  trover,  the  declaration  asserts  two  facts,  viz.:  (ist), 
that  the  goods  in  question  were  the  plaintiff's,  and  (2nd),  that  thfc 
defendant  converted  them.  Now,  if  the  defendant  plead  that  the 
goods  mentioned  in  the  declaration  were  his  goods,  the  plea  will 
be  bad,  because  it  plainly  amounts  to  the  general  issue,  inasmuch 
as,  if  true,  it  negatives  by  necessary  implication  the  alleged  conver- 
sion, which  is  the  gist  of  the  action,  and  thus,  in  effect,  operates  as  a 
denial  of  the  whole  or  the  principal  part  of  the  declaration:  Lyn- 
nett  vs.  Wood,  Croke  Car.,  157.  So,  also,  for  the  same  reason, 
if  the  defendant  plead  that  he  took  the  goods  as  a  distress  for 
rent  or  in  execution:  Young  vs.  Cooper,  6  Exch.  Rep,,  259.     So, 
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also,  if  it  sets  up  a  lien  on  the  goods :  Dorrington  vs.  Carter,  i  Exch. 
Rep.,  566.  So,  again,  where  to  a  declaration  alleging  the  title  of  the 
locus  in  quo  to  be  in  the  plaintiff,  the  defendant  pleaded  that  he 
was  the  true  and  lawful  owner  of  the  land  upon  which  the  trespass 
was  alleged  to  have  been  committed  at  the  time  of  the  alleged 
trespass,  and  had  exclusive  possession  of  the  same;  the  plea  was 
adjudgad  bad  because  amounting  to  the  general  issue:  Miller  vs. 
Miller,  41  Md.,  628. 

"Many  examples  of  pleas  objectionable  for  this  reason  are  col- 
lected in  Comyn's  Digest,  Pleader,  E,  14,  and  Bacon's  Abridgment, 
Pleas  and  Pleading,  G,  3.  Some  of  the  more  striking  of  them  are 
reproduced  in  i  Chitty,  527,  and  Stephen,  360-364  [Shipman,  478; 
Perry,  408;  Tyler,  360].  Thus,  where,  to  a  declaration  in  trespass 
for  entering  the  plaintiff's  garden,  the  defendant  pleaded  that 
plaintiff  had  no  such  garden ;  and  where,  to  trespass  for  depasturing 
the  plaintiff's  herbage,  the  defendant  pleaded  that  he  did  not  de- 
pasture the  plaintiff's  herbage;  and  where,  in  debt  for  the  price  of 
a  horse  sold,  the  plea  was  that  the  defendant  did  not  buy;  and 
where,  in  an  action  of  assumpsit  for  the  use  of  a  house  by  A,  the 
wife  of  the  defendant,  at  his  request,  the  defendant  pleaded  that 
A  was  not  his  wife :  Sinclair  7;^.  Hervey,  2  Chitty  Rep.,  642 ;  the 
pleas  were  held  bad  because  tantamount  in  every  instance  to  the 
general  issue.  ♦  ♦  *  So,  again,  in  case  for  injuries  to  a  pas- 
senger by  the  defendant's  negligence,  a  special  plea  setting  up 
facts  tending  to  negative  the  defendant's  negligence  was  held  bad  as 
amounting  to  the  general  issue :  Bridge  vs.  Rwy.  Co.,  3  M.  &  W., 
244;  Hagerstown  vs.  Klotz,  93  Md.,  442.  So,  too,  where  in  an 
action  in  the  case  against  a  common  carrier  for  the  loss  of  a  pack- 
age, the  defendant  pleaded  specially  facts  which  tended  to  deny 
argumentatively  that  the  package  was  delivered  to,  and  received 
by,  the  defendant  as  a  common  carrier,  it  was  held  that  the  plea 
was  bad  for  the  same  reason :  Crouch  vs.  Rwy.  Co.,  7  Exch.,  70s 
So,  also,  in  an  action  for  seduction  of  plaintiff's  daughter  and 
servant,  a  special  plea,  that  the  party  seduced  was  not  the  servant 
of  the  plaintiff,  was  held  bad  for  the  same  reason:  Torrence  vs. 
Gibson,  5  Q.  B.,  297.  And  in  a  similar  action,  a  plea,  that  the 
plaintiff  did  not  lose  the  services  of  the  party  seduced,  was  also 
adjudged  bad:  Bacon's  Abr.,  Trespass,  i,  2.  And  in  like  manner, 
a  plea,  that  the  promise  sued  on  was  a  promise  to  answer  for  the 
debt  of  another,  and  that  there  was  no  agreement  or  memorandum 
or  note  in  writing  signed  by  the  defendant,  amounts  to  the  general 
issue,  and  is  therefore  bad:  Reed  vs.  Lamb,  6  Exch.,  130;"  Poe's 
Pleading,  Sees.  637,  638;  and  compare  Shipman,  478;  Perry,  408; 
Tyler,  360. 
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It  does  not,  however,  follow,  that,  because  matter  may  be  given 
in  evidence  under  the  general  issue,  it  may  not  also  be  specially 
pleaded.  Such  a  rule  would  come  near  abolishing  special  pleas 
altogether  in  some  forms  of  action.  Any  matter  which  is  in  its 
nature  matter  of  confession  and  avoidance  may  be  specially  pleaded. 
Although  in  some  actions,  such  as  trover,  courts  discourage  even 
this  extent  of  special  pleading,  as  has  been  mentioned  in  note  c,  it 
seems  clear  that  any  defendant  may,  if  he  chooses,  plead  specially 
a  defense  by  way  of  confession  and  avoidance,  although  it  may  be 
equally  competent  and  more  usual  to  rely  upon  such  matter  under 
a  plea  of  the  general  issue. 

"Pleas  which  give  express  color  to  the  plaintiff's  statement  of 
his  case,  as  is  sometimes  done  in  actions  of  trespass  q.  c.  f,,  and  also 
those  which  give  implied  color  are  free  from  this  objection  [».  e., 
as  amounting  to  the  general  issue].  By  resorting  to  the  subtle 
fiction  of  express  color,  the  pleader,  on  the  face  of  his  plea,  avoids 
the  very  ground  of  the  defect  in  question,  and  prevents  the  plea 
from  being  construed  as  equivalent  to  not  guilty.  And  so,  also, 
where  the  defendant  elects  to  plead  specially,  defenses  in  confes- 
sion and  avoidance,  which  would  be  admissible  in  evidence  under 
the  general  issue,  the  fact  that  they  are  admissible  under  the  gen- 
eral issue  does  not  make  his  special  plea  bad.  Indeed,  to  hold 
otherwise  would  be  tantamount  to  declaring  that  all  defenses  which 
may  be  proved  under  the  general  issue  shall  not  be  presented  under 
any  other  plea,  which  *  *  *  i§  far  from  the  fact.  Thus,  payment,  accord 
and  satisfaction,  release,  and  the  like,  are  good  pleas,  although  they 
may  be  proved  under  the  general  issue;  for  they  do  not  directly 
deny  the  facts  alleged  in  the  declaration,  but,  on  the  contrary,  con- 
fess and  avoid  them,  and  thus  give  color  to  the  plaintiff's  claim; 
and,  while  capable  of  being  proved  under  the  general  issue,  are  not 
by  any  means  equivalent  to  it. 

"So,  too,  in  an  action  for  goods  sold  and  delivered,  a  plea  alleg- 
ing that  the  goods  were  sold  and  delivered  to  defendant  by  one  A, 
the  factor  and  agent  of  plaintiff,  with  the  privity  of  the  plaintiff, 
as  and  for  the  goods  of  A,  and  the  defendant  did  not  know  that 
the  goods  were  not  the  property  of  A ;  that,  at  the  time  of  the  sale 
and  delivery,  A  was,  and  still  is,  indebted  to  defendant  in  more 
than  the  value  of  the  goods;  and  that  defendant  is  ready  and  will- 
ing to  set  off  and  allow  to  plaintiff  the  value  of  the  goods  out  of 
the  moneys  so  due  and  owing  by  A,  was  held  good  on  special 
demurrer;  the  court  declaring  that,  although  the  defendant  was  at 
liberty  to  prove  the  matters  set  out  in  the  plea  under  the  general 
issue,  he  was  not  bound  to  plead  it;  and  that  the  plea  did  not 
amount  to  the  general  issue,  for  it  admitted  a  prima  facie  right  of 
the  plaintiff  to  recover — ^thus  giving  color — ^and  then  avoided  that 
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right  by  sufficient  matter  of  law :  Carr  vs.  Hinchoff,  4  Barn.  &  Cres., 
547;"  Poe's  Pleading,  Sec  641. 

The  extent  of  the  rule  requiring  matters  amounting  to  the  gen- 
eral issue  to  be  so  pleaded  is  limited  to  the  case  where  the  matter 
relied  upon  goes  merely  to  show  that  the  averments  of  the  declara- 
ration  are  not  true.  And  a  plea  may  be  objectionable  on  this 
account  in  either  of  two  forms: 

(i).  By  directly  denying  that  the  defendant  did  what  is  charged; 
as  if  in  trespass  the  plea  should  allege  that  the  defendant  did  not 
assault  the  plaintiff,  or  did  not  enter  the  plaintiff's  close;  either  of 
which  facts  amounts  only  to  "not  guilty/'  and  should  be  so  pleaded. 

(2).  By  setting  up  facts  which  by  inference  or  argumentatively 
deny  the  averments  of  the  declaration;  as  if,  in  trespass  for  enter- 
ing the  plaintiff's  garden,  the  plea  should  allege  that  the  plaintiff 
never  had  a  garden,  or  that  the  garden  was  the  property  of  the 
defendant:  Perry,  409;  Tyler,  209;  Shipman,  479.  In  such  a  case, 
such  a  plea  not  only  amounts  to  the  general  issue,  but  it  is  objection- 
able also  because  it  is  argumentative;  and  very  often  the  argumen- 
tativeness of  a  plea  is  a  test  to  determine  whether  it  is  a  good 
special  plea  or  is  equivalent  only  to  a  general  issue:  Shipman,  455, 
480;  Perry,  386,  409;  Tyler,  337,  338^  361. 

Another  form  of  stating  what  seems  to  be  essentially  the  same 
objection  to  such  pleas  as  those  last  above  instanced  is  to  say  that 
they  fail  to  give  color.  By  this  is  meant  that,  if  the  statement  of 
the  plea  is  true,  the  plaintiff  has  not  even  an  apparent  right  of 
action.  Whence  it  results  that  there  is  nothing  to  confess  and  avoid, 
but  only  a  denial  of  the  facts  alleged  in  the  declaration ;  and  the  case 
is,  therefore,  not  one  for  a  special  plea,  but  for  the  general  issue. 
Thus,  if  the  garden  was  not  the  plaintiff's  garden,  he  has  not  even  an 
apparent  or  colorable  right  to  sue  for  a  trespass  therein ;  and  that 
is  matter  to  be  shown  under  the  general  issue.  Hence  was  invented 
what  is  known  as  express  color. 

Express  color,  "one  of  the  most  curious  subtleties  that  belong  to 
the  science  of  pleading,"  is  a  device  invented  to  evade  this  rule 
against  pleading  specially  matter  which  amounts  only  to  the  general 
issue.  For  reasons  such  as  those  which  obtain  to  make  the  special 
traverse  advantageous:  notes  n  and  //  to  Case  IX;  notes  g  and  w 
to  Case  XI;  notes  x  and  y  to  Case  XIV;  notes  nn  and  rrr  to  Case 
XVI ;  it  may  be  desirable  to  raise  upon  the  record  a  question  of  law, 
as,  ex  gr.,  whether  the  defendant  in  an  action  of  trespass  have  a 
better  title  than  the  plaintiff  to  the  locus  in  quo.  In  such  a  case 
to  plead  that  the  premises  were  not  the  property  of  the  plaintiff, 
or  that  they  were  the  property  of  the  defendant,  would  be  objection- 
able upon  the  principles  now  under  consideration.     For  the  same 
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reason,  the  defendant  cannot,  even  by*  setting  out  his  own  good  title 
upon  the  record,  escape  the  fact  that  he  is  pleading  only  matter 
for  the  general  issue;  since,  if  his  title  is  as  good  as  he  says,  the 
plaintiff  has  no  color  of  grievance  against  him.  In  order  to  enable 
the  defendant  to  plead  his  own  good  title,  and  at  the  same  time 
satisfy  the  rule  that  a  special  plea  must  confess  something  before 
it  can  be  special,  the  plea  would  confess  that  the  plaintiff  was  in 
possession  under  an  apparent,  that  is,  a  colorable  title,  which  title 
would  be  so  stated  as  to  be  only  a  colorable  title  and  really  a 
defective  one.  In  this  way  the  defendant  succeeded  in  confess- 
ing his  apparent  trespass,  in  giving  to  the  plaintiff  a  color  of  right 
to  sue,  and  in  demonstrating  on  the  record  that  his  own  title 
was  the  only  really  good  title:  Shipman,  319;  Tyler,  210;  Perry,  211. 
The  defendant  thus  escapes  the  necessity  of  pleading  the  general 
issue,  which  would  lead  to  a  trial  and  the  decision  of  the  question 
of  law  under  disadvantageous  conditions,  and  the  validity  of  his 
title  is  detern:;ined  either  upon  demurrer  to  his  plea,  or  upon  a 
traverse  taken  to  one  of  the  facts  alleged,  as  a  link  in  his  chain  of 
title :  see  note  ff  to  Case  XXI,  infra. 

Even  if  the  present  plea  is  objectionable  as  amounting  to  the 
general  issue,  the  defect  is  matter  of  form  only  and  can  be  urged 
only  upon  special  demurrer:  Wel.b  vs.  Fox,  7  T.  R.,  319.  In  our 
practice,  therefor^?,  the  only  way  to  reach  the  supposed  defect  would 
be  by  motion  to  strike  out  the  plea,  such  a  motion  taking  the  place 
of  a  special  demurrer  by  Rule  31,  sec.  3;  notes  u  and  v  to  Case 
XIII,  supra. 

"In  all  the  cases  the  defect  was  regarded  as  one  of  mere  form,  as. 
indeed,  looking  to  the  grounds  of  the  objection,  it  manifestly  was: 
and  for  this  reason,  in  the  great  majority  of  the  cases,  the  plaintiff 
attacked  the  plea  by  a  special  demurrer.  This  mode  of  making 
the  objection  was  not,  however,  always  resorted  to,  for  in  some 
instances  it  was  held  to  be  in  the  discretion  of  the  court  to  deter- 
mine when  such  a  plea  should  be  allowed,  and  that  the  proper  way 
of  assailing  its  sufficiency  was  by  a  motion  to  the  court,  praying 
that  it  be  ordered  to  be  withdrawn,  and  the  general  issue  sub- 
stituted; and,  in  default  of  compliance  with  such  order,  that  judg- 
ment be  entered  for  the  plaintiff  as  upon  a  nil  dicit.  With 
respectable  authorities  in  support  of  each  of  these  two  methods 
of  objecting  to  such  pleas,  it  cannot  be  said  that  either  of  them  is 
incorrect,  and  perhaps  the  only  true  view  that  can  be  taken  is 
that  both  of  them  are  allowable.    *    *    * 

"But,  whether  attacked  by  special  demurrer  or  by  motion,  in 
none  of  the  cases  was  the  defect  claimed  to  be  one  of  substance, 
which  was  open  to  objection  on  general  demurrer  and,  therefore, 
it  would  seem  that,  since  the  abolition  by  the  Code  [in  Maryland], 
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of  special  demurrers  in  civil  cases,  *  *  *  the  only  mode  by 
which  the  objection  should  be  made  is  by  motion:"  Poe's  Plead- 
ing, sec.  639. 

In  Warner  vs.  Wainsford,  Hobart,  127,  Lord  Hobart  said  that 
the  reason  for  requiring  the  general  issue  rather  than  a  special 
plea,  in  a  situation  where  the  matter  pleaded  was  tantamount  to  the 
former  plea,  "is  not  for  insufficiency  of  the  [special]  plea,  but  not 
to  make  long  records  where  there  is  no  cause,  which  is  matter 
of  discretion;"  and  that  a  special  plea  might,  in  the  discretion  of 
the  court,  be  allowed,  according  to  the  character  of  the  case  and 
the  likelihood  that  it  would  "breed  a  scruple  in  the  lay  gents," 
that  is,  embarrass  the  jury,  if  all  the  facts  should  be  put  to  them 
under  the  general  issue:     Poe's  Pleading,  sec.  639. 

(h).  Whether  an  unlawful  taking  of  goods,  with  criminal  intent, 
under  the  circumstances  appearing  in  this  case  would  constitute 
larceny  or  embezzlement,  is  a  question  upon  which  resort  may  be  had 
to  the  treatises  upon  criminal  law.  It  is  scarcely  possible,  however, 
that  the  defendant  here  should  be  held  liable  for  an  error  in  the  * 
naming  of  the  offense  which  she  charged,  because  the  public 
officers  to  whom  she  complained  mistakenly  gave  her  a  warrant 
charging  larcei'iy  when  the  charge  should  technically  have  been 
embezzlement. 

(t).  Under  Rule  30,  the  form  there  prescribed  for  joinder  in 
issue  would  suffice  for  this  situation;  and  the  ancient  traverse  de 
injuria  J  which  is  here  used  might  even  be  considered  improper. 
Apart  from  that  rule,  however,  this  form  of  replication  is  the  appro- 
priate mode  of  traversing  a  plea  of  justification. 

This  form,  as  has  been  observed  in  note  b  to  Case  VII,  supra,  is 
a  departure  from  the  general  principle  in  virtue  of  which  traverse 
is  to  be  taken  by  denying  the  precedent  averment  in  the  words 
of  that  averment.  A  common  traverse  here  would  have  been  to  the 
effect  that  the  plaintiff  did  not  steal  the  goods  modo  et  forma.  The 
traverse  de  injuria  puts  the  same  fact  in  issue  by  another  form  of 
words;  and,  as  the  general  issue  is  a  traverse  of  the  whole  sub- 
stance of  the  declaration,  this  replication  traverses  all  the  material 
averments  of  the  plea,  and  is  thus  a  kind  of  general  issue  available 
to  the  plaintiff  at  this  stage  of  the  pleadings:  Tyler,  179;  Perry,  251 ; 
Shipman,  294. 

In  this  form  the  traverse  is  called  the  de  injuria  absque  tali  causa. 
As  to  that  form  called  the  de  injuria  absque  residua  causae,  see( 
note  /  to  Case  XVIII,  infra. 

Of  this  form  Mr.  Poe  says: 

"This  traverse  seems  to  have  been  framed  as  a  sort  of  general 
replication  in  actions  ex  delicto,  whereby,  in  a  compendious  formula, 
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the  whole  matter  of  the  plea  was  denied.  It  occurs  only  in  the  repli- 
cation, and  differs  from  a  common  traverse  in  this — that  it  denies 
the  whole  plea  in  a  general  way,  and  not,  like  the  common  traverse, 
in  its  terms,  and  thus  answers,  in  some  respects,  in  the  replication, 
the  purpose  accomplished  in  the  plea  by  the  general  issue.    *    *    * 

"Thus,  in  an  action  for  assault  and  battery,  where  the  defendant 
pleaded,  by  way  of  justification  or  excuse,  the  plea  technically  called 
son  assault  demesne,  or,  in  brief,  that  the  plaintiff  first  assaulted 
him,  and  the  alleged  assault  was  committed  by  him  in  self-defense 
[see  p.  7,  ante],  the  plaintiff's  replication  in  the  old  form  was  the 
de  injuria,  etc.,  or,  *that  the  defendant  out  of  his  own  wrong,  and 
without  the  course  alleged  in  the  last  mentioned  plea  alleged,  com- 
mitted the  said  several  trespasses,  etc'  And  so  in  any  other  case  of 
trespass  or  personal  wrong  where  the  plea  was  by  way  of  excuse 
for  the  tort  complained  of. 

"But  it  is  stated  in  the  books  that,  when  the  plea  alleged  matter 
of  title  to  or  interest  in  the  land  or  in  chattels,  existing  prior  to 
and  independently  of  the  act  complained  of,  which  interest  or  title 
would  be  in  issue  on  the  general  replication;  or  when  it  pleaded 
authority,  in  fact,  derived  mediately  or  immediately  from  the  plaintiff ; 
or  set  up  matter  of  record,  the  replication  of  de  injuria  was  generally 
improper — ^it  being,  according  to  the  more  carefully  considered 
authorities,  properly  available  only  when  the  defense  consists  of 
matter  of  excuse,  and  not  of  matter  of  full  and  adequate  justification. 
*  *  *  One  of  the  reasons  given  for  this  was,  that  the  replication 
de  injuria,  ett.,  or,  *that  the  defendant  of  his  own  wrong,  and 
was  erroneous  to  use  it  where  the  excuse  or  justification  of  the 
defendant  involved  matters  of  law,  for  this^  would  be  to  submit  to 
the  jury  questions  properly  belonging  to  the  court:"  Poe's  Plead- 
ing, sec.  675;  Chance  vs.  Weeden,  2  Salkeld,  628;  Selby  vs. 
Bardons,  3  B.  &  Aid.,  i;  Erskine  vs.  Holmback,  14  Wall.,  613; 
Crogate's  Case,  8  Coke,  66;  i  Sm.  L.  C,  200,  with  English  and 
American  notes  thereon. 
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CASE  XVIII. 

Doe  vs.  Rob. 

Trespass  in  Three  Counts  for  Entering  Plaintiff^s 
Close,  Taking  His  Goods  and  Personal  Assault. 
Defense,  Justification  under  Process. 

Plural  Pleas  for  Various  Causes  Arising  in  the  Same 

Transaction. 

Statement. — In  an  action  of  replevin,  one  John  Black  had  recov- 
ered a  judgment  against  John  Doe,  present  plaintiff,  for  the  return 
of  certain  goods  in  the  possession  of  Doe.  The  latter  refusing 
to  give  up  the  goods,  Black  caused  a  writ  of  execution  to  issue  and 
to  be  placed' in  the  hands  of  Richard  Roe,  the  United  States  Marshal 
for  this  District,  now  defendant.  The  marshal  proceeded  with  this 
writ  to'  the  residence  of  Doe,  where  he  succeeded  in  effecting  a 
peaceable  entry,  and  began  to  collect  the  chattels  designated  in  the 
writ.  While  he  was  thus  engaged,  he  was  assaulted  by  Doe,  who 
endeavored  to  obstruct  the  levy.  The  officer  repelled  the  assault  and 
Doe  desisted  for  the  time  being  from  further  interference.  Some 
time*  afterward,  however,  he  returned  to  the  attack  and  again 
assaulted  the  marshal.  The  latter  thereupon  took  him  into  cus- 
tody, using  what  the  plaintiff  alleges  to  have  been  unnecessary 
fcrce  for  that  purpose,  and  Doe  was  taken  to  a  police  station. 
Here  Doe  was  detained  for  three  days,  at  the  end  of  which  period 
ht  was  arraigned  in  the  Police  Court  on  a  charge  of  assault  and 
of  obstructing  an  officer.  What  was  the  outcome  of  this  proceed- 
ing  does   not   appear   in   this   record. 

Doe  now  sues  the  marshal  in  trespass,  using  three  counts  to  state 
as  many  various  forms  of  wrong  which  he  conceives  to  have  been 
done  him  in  the  affair,  the  case  exemplifying  the  employment  of 
plural  counts  for  divers  causes  of  action  growing  out  of  the  same 
transaction:  note  b,  I,  (2),  to  Case  XVII,  supra. 

The  defendant  pleads  not  guilty  as  to  the  force  and  arms  and 
the  breaking  of  doors.  He  justifies  the  entry  into  the  house  and 
the  taking  of  the  goods  under  the  writ,  and  the  arrest  of  Doe  by 
alleging  Doe's  violent  conduct  and  obstruction  of  the  defendant. 

The  plaintiff  joins  issue  on  the  plea  of  not  guilty,  and  demurs 
to  the  second  upon  the  suggestion  of  two  defects  in  the  justifica- 
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tion  as  it  is  pleaded.  To  the  third  plea,  that  undertaking  to  justify 
the  arrest,  he  replies  in  three  ways,  the  diversity  of  replication 
being  intended  to  set  up,  in  answer  to  the  officer's  justification, 
that  Doe  did  not  commit  tfie  assault  charged;  or,  if  he  did,  the 
marshal  used  unnecessary  force  in  making  the  arrest;  and  that 
there  were  two  affrays  of  which  only  one  is  justified  by  the  plea. 
Whether  all  these  facts,  upon  which  the  plaintiff  relies,  are  suffi- 
ciently covered  by  the  three  replications;  and  whether,  under 
those  three  replications,  collectively,  or  under  any  one  of  them, 
plaintiff  is  entitled  to  show  that  he  was  unduly  detained  at  the 
police  station  before  being  brought  up  for  trial;  are  questions 
which  the  student  may  consider  in  the  light  of  the  authorities, 
and  with  reference  to  the  suggestions  made,  in  the  notes  below. 

Declaration. 

In  the  SupiiEME  Court  of  the  District  of  Columbia. 

John  Doe^ 

Plaintiff. 


At  Law, 
No.  654321. 


vs, 

ElCHARD   BOE^ 

Defendant. 
First  Count. — Trespass  to  Realty, 

The  plaintiff,  John  Doe,  by  his  attorney,  George 
Gray,  sues  the  defendant.  Richard  Roe,  for  that, 

The  said  defendant,  heretofore,  to  wit,  on  the  first 
day  of  May,  in  tlie  year  1907,  at  the  city  of  Washing- 
ton, in  the  District  of  Columbia,  with  force  and  arms, 
and  against  the  peace  of  the  United  States,  broke  and 
entered  a  certain  dwelling-house  of  the  said  plaintiff, 
situate  and  being  in  the  said  District,  and  then  and 
there  made  a  great  noise  and  disturbance  therein;  and 
stayed  and  continued  therein,  making  such  noise  and 
disturbance,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  six  hours  then  next  thereafter  ensuing;  and. 
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then  and  there  forced  and  broke  open  and  broke  to 
pieces,  damaged  and  spoiled  divers,  to  wit,  four  doors 
of  the  said  plaintiff,  of  and  belonging  to  the  said 
dwelling-house;  and  broke  to  pieces,  damaged  and 
spoiled  divers,  to  wit,  ten  locks,  ten  staples,  and  ten 
hinges,  of  and  belonging  to  the  said  doors,  respec- 
tively, and  wherewith  the  same  were  then  fastened, 
and  of  great  value,  to  wit,  of  the  value  of  fifty  dol- 
lars (a) ; 

And  the  said  defendant,  also,  during  the  time  afore- 
said, to  wit,  at  the  time  and  place  aforesaid,  with  force 
and  arms  and  against  the  peace  of  the  United  States, 
seized  and  took  divers  goods  and  chattels  of  the  said 
plaintiff,  to  wit,  six  chairs,  two  tables,  and  one  ward- 
robe, then  being  found  and  being  in  the  said  dwelling- 
house,  and  being  of  groat  value,  to  wit,  of  the  value 
of  one  hundred  dollars,  and  carried  away  the  same, 
and  converted  and  disposed  of  the  same  to  his,  the  said 
defendant's,  own  use  (6) ; 

By  means  and  by  reason  of  which  several  premisesj 
the  said  plaintiff  and  his  family  were,  during  all  the 
time  aforesaid,  greatly  disturbed  and  annoyed  in  the 
peaceable  possession  of  the  said  dwelling-house  of  the. 
said  plaintiff,  and  the  said  plaintiff  was,  during  all 
that  time,  hindered  and  prevented  from  carrying  on 
and  transacting  therein  his  lawful  and  necessary 
affairs  and  business ; 

Alia  Enormia  (c). — And  other  wrongs  to  the  said 
plaintiff  then  and  there  did,  against  the  peace  of  the 
United  States. 

And  to  the  damage  of  the  said  plaintiff*  in  the  sum  of 
one  thousand  dollars;  and,  therefore,  he  brinjrs  his 
suit. 
30 
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Secx)nd  Count. — De  Bonis  Asportatis. 

And  the  said  plaintiflf  further  sues  the  said  defend- 
ant for  that  the  said  defendant,  on  the  day  and  at  the 
place  aforesaid  and  in  the  former  count  of  this 
declaration  mentioned  and  stated,  with  force  and  arms 
and  against  the  peace,  etc.,  seized,  took,  and  carried 
away  divers  goods  and  chattels  of  the  said  plaintiff, 
of  the  like  number,  quality,  description,  and  value, 
as  the  said  goods  and  chattels  in  the  said  former 
count  (d)  of  this  declaration  mentioned  and  speci- 
fied, then  and  there  being,  and  converted  and  disposed 
of  the  same  to  his,  the  said  defendant's,  own  use ; 

And  other  wrongs  to  the  said  plaintiflf  the  said 
defendant  then  and  there  did,  against  the  peace  of  the 
United  States. 

And  to  the  damage  of  the  said  plaintiflf  in  the  sum 
of  one  thousand  dollars;  therefore  he  brings  his 
suit. 

Third  Count. — For  False  Imprisonment. 

And  the  plaintiflf  further  sues  the  said  defendant 
for  that  the  said  defendant,  on  the  day  and  at  the 
place  aforesaid,  and  in  the  first  count  of  this  declara- 
tion mentioned  and  stated,  with  force  and  arms,  and 
against  the  peace,  etc.,  assaulted  the  said  plaintiflf, 
and  then  and  there  seized  and  laid  hold  of  him,  the 
said  plaintiflf,  and  with  great  force  and  violence  pulled 
and  dragged  about  the  said  plaintiflf;  and  also  the 
said  defendant,  then  and  there  forced  and  compelled 
the  said  plaintiflf  to  go  from  and  out  of  his,  the  said 
plaintiflf's  dwelling-house,  there  situate  and  being, 
and  into  the  public  street  there  being,  and  then  and 
there  forced  and  compelled  him,  the  said  plaintiflf, 
to  go  in  and  through  and  along  divers  public  streets. 
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to  a  certain  police  office,  situate  and  being  in  the  Dis- 
trict aforesaid,  and  then  and  there  imprisoned  the 
said  plaintiff,  and  kept  him  in  prison  there  for  a 
long  space  of  time,  to  wit,  for  the  space  of  three  days, 
then  next  thereafter  ensuing,  contrary  to  the  laws  of 
the  United  States,  and  against  the  will  of  the  said 
plaintiff,  and  without  any  reasonable  or  probable 
cause  whatever. 

Whereby  the  said  plaintiff  was  then  and  there 
greatly  hurt,  bruised,  wounded,  humiliated,  dis- 
tressed, and  put  to  great  inconvenience,  vexation, 
trouble,  and  disgrace;  and  was  obliged  to  incur  much 
labor  and  difficulty  and  to  expend  a  large  sum  of 
money,  to  wit,  the  sum  of  one  hundred  dollars,  in  and 
about  obtaining  his  release  from  the  said  unlawful 
imprisonment;  and  was  for  a  long  space  of  time,  to 
wit,  for  the  space  of  ten  days,  prevented  and  hindered 
from  attending  to  and  carrying  on  his  necessary  and 
lawful  affairs  and  business,  whereby  he  lost  great 
gains  and  profits  which  otherwise  he  might  and  would 
have  made,  amounting  to  a  large  sum,  to  wit,  the  sum 
of  two  hundred  dollars;  and  the  said  plaintiff  was 
also,  by  reason  of  the  premises,  greatly  injured,  in  his 
credit  and  reputation,  and  in  the  estimation  of  his 
friends  and  neighbors  and  of  divers  persons  with 
whom  he  had  and  desired  to  have  business,  whereby 
he  sustained  great  loss  in  his  business  and  circum- 
stances ; 

To  the  damage  of  the  said  plaintiff  in  the  sum  of 
one  thousand  dollars;  and  tlierefore  he  brings  his 
suit;  and  he  claims  on  account  tliereof  the  said  sum 
of  one  thousand  dollars,  together  with  the*  costs  of 
this  suit. 


452  Case  XV III— Doe  vs.  Roe. 

(a).  This  form  of  averment  seems  to  be  sufficiently  broad  and 
specific  to  charge  the  breaking  of  inner  doors:  Ratcliflfe  vs.  Burton, 
3  Bos.  &  P.,  223;  Hutchinson  vs.  Burch,  4  Taunton,  619;  at  any 
rate,  in  the  former  case,  in  answer  to  a  declaration  which,  as 
stated  in  the  report,  was  no  more  definite  than  this,  the  plea 
undertook  to  justify  by  assigning  reasons  for  breaking  inner  doors. 
Mr.  Chitty,  however,  observes  upon  this  form,  "This  in  substance 
charges  the  defendant  with  breaking  open  an  outer  door,  and  if  h" 
plead  a  justification,  it  must  be  framed  accordingly:"  2  Chitty  PL, 
864;  citing  II  Moore,  40. 

(b).  Trespass  tp  real  prope/ty  is  local,  and  must  be  brought  in 
the  county  wherein  the  land  lies;  but  trespass  de  bonis  asportatis  is 
transitory  and  may  be  brought  wherever  the  defendant  can  be 
found:  note  ee  to  Case  XIV,  supra;  McKenna  vs.  Fisk,  i  How., 
241;  Shipman,  201,  383  et  seq.;  Perry,  330  et  seq.;  Tyler,  275  et  seq. 

It  is,  in  general,  sufficient  to  allege  the  taking  of  goods  in  the 
count  for  entering  the  premises,  damages  for  all  that  is  done 
in  pusuancc  of,  or  as  incidental  to,  the  original  wrongful  entry 
being  recoverable  on  this  count  as  flowing  from  the  trespass  or 
as  constituting  aggravation  thereof:  note  c,  infra.  But  it  is  usual 
to  add  a  special  count  for  the  taking  of  goods;  for  which  this 
reason  is  given  by  Mr.  Justice  Buller:  **The  general  use  of  adding 
the  second  count  is  this:  the  first  charges  an  injury  done  to  the 
land,  and  taking  the  goods  there;  that  is  in  its  nature  local,  and 
must  be  proved  where  laid.  Then  the  reason,  and  almost  the 
only  one,  for  adding  the  second  count  is,  in  order  to  avoid  the 
locality.  It  is  for  taking  the  goods  generally.  That  is  of  the 
transitory  kind,  and  may  be  supported,  though  the  taking  be 
proved  to  be  elsewhere:"  Smith  vs.  Milles,  i  T.  R.,  475,  479. 
This  reason  is  well  exemplified  in  McKenna  vs.  Fisk,  supra,  where 
the  plaintiff,  though  failing  on  the  quare  clausum  count,  was  held 
entitled  to  maintain  the  action  on  the  de  bonis  count.  Mr.  Chitt)- 
gives,  as  another  reason  for  adding  a  special  count,  certain  rules 
in  respect  to  the  allowance  of  costs  which  obtained  in  his  time. 
In  some  jurisdictions  there  may  be  similar  distinctions  with  ref- 
erence to  the  same  subject,  which  will  make  his  suggestion  worthy 
of  consideration:  2  Chitty  PI.,  851,  note  w. 

(c).  "Under  this  ^allegation  of  alia  enormia,  damages  and  mat- 
ters which  naturally  arise  from  the  act  complained  of,  or  cannot 
with  decency  be  slated,  may  be  given  in  evidence  in  aggravation 
of  damages,  though  not  specified  in  any  other  part  of  the  declara- 
tion. Thus,  in  trespass  for  breaking  and  entering  a  house,  the 
plaintiff  may,  in  aggravation  of  damages,  give  in  evidence  the 
debauching  of  his  daughter,  or  the  battery  of  his  servants,  under 
the  general  allegation,  alia  enormia;  and  yet  this  matter  may  be 
stated  specially:"  i  Chitty  PI.,  397. 
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In  Russell  vs.  Corn,  6  Mod.,  127,  Lord  Ilolt  said,  speaking  of  the 
pleading  in  trespass:  "Suppose  a  man  get  another's  maid  or 
daughter  with  child,  no  trespass  lies  for  it;  but  if  he  that  has 
done  it  came  into  the  house  without  the  owner's  leave,  he  may 
put  the  getting  his  daughter  with  child  in  for  aggravation;  or 
he  may  omit  it,  and  give  it  in  evidence  under  the  alia  enormia," 

It  seems,  however,  since  the  time  of  Lord  Holt  to  have  been 
settled  that  trespass  for  such  an  injury  is  not  limited  to  the 
case  of  a  surreptitious  or  otherwise  unlawful  entry  upon  the 
plaintiff's  land;  nor  is  it  necessary  that  the  seduction  or  c  riminal 
conversation  should  have  taken  place  upon  his  premises.  For  the 
debauchery  of  his  wife,  daughter,  or  servant,  the  plaintiff  may 
maintain  trespass,  upon  the  theory  that  the  tort  involves  the  actual 
exercise  of  force;  or  he  may  sue  in  case,  regarding  the  conse- 
quences of  the  tort,  the  loss  of  service  in  the  case  of  a  daughter  or 
«^crvant,  or  the  loss  of  his  wife's  society  in  the  case  of  criminal 
conversation,  as  constituting  his  grievance,  rather  than  the  original 
infringement  of  his  conjugal  or  paternal  rights.  This  is  an  instance 
of  that  concurrence  of  actions  which  gives  the  plaintiff  an  election 
of  remedies:  Perry,  iii  et  seq.,  70,  80;  Shipman,  52,  96.  In  such 
a  case  it  is  said  to  be  preferable  to  declare  in  trespass:  i  Qiitty 
PI.,  168. 

This  situation  affords  also  an  instance  of  the  combination  of 
counts  for  the  sake  of  stating  the  same  cause  of  action  in  various 
ways,  in  a  view  to  combining  such  advantages  as  may,  respectively, 
attach  to  each  form  of  declaring:  note  b,  II,  (i),  (2),  (4),  to 
Case  XVII,  supra.  Thus,  Mr.  Chitty  says,  speaking  still  of  the 
plaintiff's  proof  under  the  alia  enormia: 

"But  he  cannot  under  the  alia  enormia  give  in  evidence  the  loss 
of  service,  or  any  other  matter  which  would  of  itself  bear  an 
action;  for  if  it  would,  it  should  be  stated  specially.  Therefore, 
in  trespass  quare  clausum  fregit,  the  plaintiff  would  not,  under  the 
above  general  allegation,  be  permitted  to  give  evidence  of  the 
defendant's  taking  away  a  horse;  and  in  the  other  cases  the  evi- 
dence is  allowed  to  be  given,  not  as  a  substantive  ground  of 
action,  but  merely  to  show  the  violence  of  tlie  defendant's  con- 
duct and  give  a  character  to  the  case:"  i  Chitty  PI.,  398.  The 
plaintiff  may,  therefore,  find  it  advisable  to  use  one  count  in  tres- 
pass qu.  cl.  fr.,  and  to  add  another  alleging  specially  the  battery 
of  the  seduction  of  his  wife  or  servant,  in  the  latter  count  specify- 
ing his  damages  as  per  quod  consortium,  or  servitium,  amistt' 
T  Chitty  PI..  201 ;  Ditcliam  vs.  Pond,  2  M.  &  S.,  436.  But  in  so 
combining  counts,  care  should  be  taken  to  make  the  second,  a> 
well  as  the  first,  a  count  in  trespass,  by  using  the  phrase  vi  et  armis, 
«jince,  at  common  law,  trespass  and  case  cannot  be  joined :  i  Chitty 
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PL,  201;  though  it  seems  that  such  joinder  is  authorized  by  Code 
D.  C,  sec.  1532. 

(rf).  Where  several  counts  are  employed,  it  is  often  convenient, 
for  the  sake  of  avoiding  cumbrous  repetition,  to  adopt  in  one  count 
the  averments  made  in  a  former  by  referring  to  the  matters  desired 
to  be  stated  as  the  matters  stated  in  a  former  count.  Thus,  where 
there  has  been  in  a  former  count  an  elaborate  inducement,  describing 
persons,  things,  and  transactions,  with  much  distinctness  and  particu- 
larity, and  stating  certain  facts  to  exist  or  to  have  occurred,  the 
averments  there  made  may  be  drawn  down  into  a  siAsequeht  count 
by  appropriate  words  of  reference;  and  this  is  frequently  done  in 
indictments,  in  which  the  device  of  using  several  counts  to  state 
the  same  offense  in  various  ways  is  particularly  useful:  i  Bishop. 
Crim.  Procedure,  sec.  431;  i  Qiitty  Crim.  Law,  250;  Clark,  Crim. 
Procedure,  149;  Blitz  vs.  U.  S.,  153  U.  S.,  308;  Coffin  vs.  U.  S., 
156  U.  S.,  148;  Crain  vs.  U.  S.,  162  U.  S.,  633;  Lorenz  vs.  U.  S., 
24  App.  D.  C,  337.  In  such  a  case,  however,  care  must  be  taken  to 
make  the  adoptive  reference  sufficiently  full  and  distinct  to  draw 
down  all  of  the  original  averment  that  is  necssary  to  be  carried  into 
the  later  count;  Blitz  vs.  U.  S.,  supra;  i  Bishop,  Cr.  Proc,  sec.  431. 
Thus,  where  in  one  count  certain  goods  have  been  specified  and  alleged 
to  be  of  a  certain  value,  the  mention  of  them  in  a  later  count  as 
"the  said  goods  in  the  first  count  hereof  mentioned,"  will  identify 
the  goods,  but  will  not  incorporate  into  the  later  count  the  averment 
of  their  value:  State  vs.  Lyon,  17  Wisconsin,  245.  So  where  it 
was  material  to  aver  that  a  girl  was  under  the  age  of  twelve  years, 
and  that  fact  had  been  stated  in  the  first  count,  a  reference  in  the 
second  count  to  the  same  girl  as  "the  said  Esther  Ricketts"  did  not 
carry  into  the  second  count  a  sufficient  averment  of  her  age:  Reg. 
vs.  Martin,  9  Car.  &  P.,  215.  In  such  a  case  the  reference  should 
have  been  full  enough  to  adopt  by  express  words  the  averment  as  to 
the  girl's  age:  note  ;,  infra. 

Pleai. 

1.  To  the  Force  and  Arms,  and  the  Breaking  of 
Doors,  Not  Guilty. 

Caption. — Vt  supra. 

Now  comes  Richard  Roe,  the  defendant  in  the 
above-entitled  cause,  by  his  attorney,  Thomas  Green, 
and  for  a  plea  to  so  much  qt  the  declaration  herein  by 
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the  plaintiff  filed,  and  to  so  much  of  the  several  counts 
thereof,  as  alleges  that  ttie  said  defendant  at  any  time 
with  force  and  arms  broke  and  entered  the  dwelling- 
house  of  the  said  plaintiff  in  the  said  declaration 
mentioned,  and  broke  and  forced  the  doors  thereof 
and  any  of  the  parts  of  the  said  doors,  and  that  the 
said  defendant  assaulted,  hurt,  bruised,  and  wounded 
the  said  plaintiff,  and  as  to  the  said  supposed  force 
and  arms,  and  whatever  else  is  against  the  peace,  in 
the  said  declaration,  or  in  either  of  the  counts  thereof, 
alleged,  the  said  defendant  says  that  he  is  thereof  not 
guilty,  in  the  manner  and  form,  etc.,  and  of  this  he 
puts  himself  upon  the  country  ( e ) . 

2.  To  Residue  of  First  and  Second  Counts;  Justi- 
fication Under  Process, 

And  as  to  the  residue  of  the  said  supposed  tres- 
passes in  the  said  first  and  second  counts  of  the  said 
declaration  alleged,  the  said  defendant  says  actio  non , 
because  he  says. 

That  heretofore,  and  at  a  time  before  the  happening 
of  the  supposed  grievances  in  the  said  declaration 
alleged,  that  is  to  say,  on  the  1st  day  of  March,  in  the 
year  1907,  at  the  District  of  Columbia,  in  a  certain 
action  at  law  then  and  theretofore  pending  in  the 
Supreme  Court  of  the  said  District,  and  brought  and 
prosecuted  by  one  John  Black  against  the  said  John 
Doe,  now  the  plaintiff  in  this  cause,  the  said  John 
Black,  by  the  consideration  and  judgment  of  the  said 
court,  recovered  against  the  said  John  Doe,  defendant 
therein,  and  now  in  this  cause  the  plaintiff,  a  judg- 
ment for  the  return  by  the  said  John  Doe  to  the  said 
John  Black,  of  divers  goods  and  chattels,  described 
and  specified  in  the  proceedings  in  the  said  action* 
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the  same  then  being  in  the  possession  of  the  said  John 
Doe,  and  being  then,  by  the  judgment  aforesaid, 
adjudged  to  be  the  property  of  the  said  John 
Black  (/). 

Prout  Patet  per  Recordum. — Ab  by  the  record  and 
proceedings  thereof  remaining  in  the  said  court 
appears,  which  said  judgment,  at  the  time  of  the  sev- 
eral supposed  trespasses  alleged  in  the  declaration 
of  the  said  John  Doe,  plaintiff,  in  this  cause,  was  and 
remained,  and  still  remains,  in  full  force,  not  reversed, 
annulled  or  set  aside,  and  was,  at  the  said  date  last 
nientioned,  wholly  unsatisfied  and  unexecuted; 

And  the  several  goods  and  chattels  which  are  in  the 
declaration  of  the  said  plaintiff  herein  mentioned  and 
specified  were  and  are  parcel  of  the  goods  and  chattels 
which  were  described  and  specified  in  the  proceedings 
and  judgment  in  the  said  action,  hereinbefore  stated, 
and  which  were,  as  aforesaid,  therein  adjudged  to  be 
returned  to  the  said  John  Black,  the  same  being  then 
in  the  possession  of  the  said  John  Doe,  as  afore- 
said (g) ; 

Whereupon,  and  thereafter,  to  wit,  on  the  day  in 
the  said  declaration  named,  and  after  the  rendition 
of  the  judgment  hereinbefore  mentioned,  the  said 
goods  being  still  in  the  possession  of  the  said  John 
Doe,  plaintiff  herein,  and  not  by  him  returned,  the 
said  John  Black  sued  out  of  the  said  Supreme 
Court  of  the  said  District,  a  certain  writ  of 
execution,  directed  to  this  defendant,  the  said  defend- 
ant being  then,  as  now,  the  Marshal  of  the  United 
States  in  and  for  the  said  District,  in  and  by  which 
said  writ  the  said  defendant,  as  marshal  aforesaid, 
was  commanded  and  required  to  seize  and  take  the 
Haid  goods  and  chattels,  so  as  aforesaid  by  the  said 
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judgment  adjudged  to  be  returned  to  the  said  John 
Blacky  and  to  return  and  deliver  the  same  to  the  said 
John  Black ;  and  to  make  due  return  of  the  said  writ 
in  ninety  days  after  the  date  thereof ;  which  said  writ 
was  afterward,  to  wit,  on  the  day  last  aforesaid,  and 
at  the  place  aforesaid,  duly  delivered  to  this  defend- 
ant, as  marshal  aforesaid,  for  execution  according  to 
law  by  him  as  such  marshal ; 

Virtute  Cujus. — By  virtue  of  which  said  writ,  and 
in  the  due  execution  thereof,  and  for  the  purpose  of 
executing  the  same,  the  said  defendant,  being  then 
and  there  marshal  as  aforesaid,  afterward,  to  wit,  on 
the  day  last  aforesaid,  and  at  the  place  aforesaid,  and 
before  the  return  day  of  the  said  writ  ( ft ) ,  peaceably 
and  quietly  entered  the  said  dwelling-house  of  the 
said  plaintiff  in  the  said  declaration  mentioned,  the 
outer  door  of  the  said  house  being  open  (i),  in  order 
to  seize  and  take,  and  did  then  and  there  seize  and 
take,  the  said  goods  and  chattels  by  the  said  plaintiff 
in  his  said  declaration  mentioned  and  specified,  the 
same  then  and  there  being  in  the  said  house  and  liable 
to  be  seized  and  taken  by  virtue  of  the  said  writ, 
which  was  then  and  there  in  full  force  and  unsatis- 
fied; 

Excuse  for  Noise,  Etc. — And  in  so  doing  the  said 
defendant  then  and  there  necessarily  and  unavoidably 
made  a  little  noise  and  disturbance  in  the  said  house, 
and  continued  therein,  making  such  noise  and  disturb- 
ance for  the  space  of  time  in  the  said  declaration 
mentioned, 

Prout  Ei  Bene  Licuit. — As  he  lawfully  might  foi 
the  cause  aforesaid,  doing  no  unnecessary  damage  to 
the  said  plaintiff  on  that  occasion ; 
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Quae  Est  Eadem. — Which  are  the  same  supposed 
trespasses  in  the  said  declaration  mentioned  and 
alleged. 

Yeriftcation. — ^And  this  the  said  defendant  is  ready 
to  verify. 

3.  To  the  Third  Count,  Justification  of  Arrest. 

And  for  plea  to  the  residue  of  the  third  count  of  the 
said  declaration,  the  said  defendant  says,  actio  nan, 
because  the  said  defendant  says : 

That,  heretofore,  to  wit,  on  the  day  and  at  the  place 
mentioned  in  the  said  declaration,  and  also  mentioned 
in  the  last  foregoing  plea  of  this  defendant,  the  said 
defendant  being,  as  is  in  the  said  plea  stated  and  set 
forth  (/),  the  Marshal  of  the  United  States  in  and  for 
the  District  of  Columbia,  and  haying,  as  in  the  said 
plea  aforesaid,  entered  the  said  house  of  the  said 
plaintiff  in  and  for  the  execution  of  the  certain  writ 
of  execution  in  the  said  last  plea  mentioned  and  set 
forth,  and  being  then  and  there  engaged  in  the  execu- 
tion of  the  said  writ  by  the  authority,  and  in  the  man- 
ner in  the  said  plea  stated  and  set  forth,  the  said 
plaintifiF  did  then  and  there  obstruct  and  hinder  the 
said  defendant  in  the  said  execution  of  the  said  writ, 
and  in  his,  the  said  defendant's  endeavor  and  effort 
to  seize  and  obtain  possession  of  the  said  goods  and 
chattels  in  the  said  declaration  and  in  the  said  plea 
mentioned,  the  said  goods  and  chattels  then  and  there 
being,  as  aforesaid,  to  wit,  in  the  said  plea,  in  the  said 
house  and  subject  and  liable  to  be  taken  by  virtue  of 
the  said  writ ; 

And  the  said  plaintiff,  so  as  aforesaid,  obstructing 
and  hindering  the  said  defendant,  and  for  the  purpose 
of  so  obstructing  and  hindering  him,  and  to  prevent 
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the  said  defendant  from  executing  the  said  writ,  did 
then  and  there  make  an  assanlt  upon  the  said  defend- 
ant, and  did  strike  and  beat  him,  in  so  much  that  the 
said  defendant  was  thereby  rendered  unable  for  the 
time  being  to  execute  the  said  writ,  and  would  heve 
been  prevented  from  so  doing  had  he  not  defended 
himself  and  taken  the  said  plaintiff  into  custody  and 
put  him,  the  said  plaintiff,  under  due  and  necessary 
restraint ; 

Whereupon  and  wherefore,  and  for  the  preservation 
of  the  peace,  and  to  enable  him,  the  said  defendant, 
to  execute  the  said  writ,  and  because  the  said  plain- 
tiff was  then  and  there,  to  wit,  in  the  manner  herein 
stated  and  set  out,  and  by  reason  of  the  premises, 
guilty  of  the  said  assault,  and  of  the  offense  of 
obstructing  an  officer  in  the  discharge  of  said  officer's 
duty,  which  said  offenses  were  then  and  there  com- 
mitted, as  aforesaid,  in  the  presence  of  this  defendant, 
he  being  then  and  there  marshal  as  aforesaid,  the 
said  defendant  did  then  and  there,  for  the  causes 
aforesaid,  gently  lay  hands  (k)  upon  the  said  plain- 
tiff, and  did  arrest  and  take  into  custody  and  restrain 
him,  the  said  plaintiff,  and  did  take  the  said  plaintiff 
and  cause  him  to  go  to  the  certain  police  office  in  the 
said  declaration  mentioned,  and  did  there  imprison 
and  detain  the  said  plaintiff  for  the  space  of  time  in 
the  said  declaration  mentioned,  to  the  end  that  he, 
the  said  plaintiff  might  and  should  be  brought  before 
a  competent  court  to  be  charged  with  and  to  answer 
for  the  said  offenses  so  as  aforesaid  by  him  com- 
mitted and  to  be  further  dealt  with  according  to  law, 
the  said  defendant  in  the  premises  using  no  more 
force  than  was  necessary  for  the  purpose  and  to  the 
end  aforesaid; 
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Prout  Ei  Bene  Licuit. — As  was,  by  reaBon  of  the 
premises,  lawful  and  proper  for  this  defendant  to  do ; 

And,  by  reason  of  the  premises,  the  said  plaintiff 
was  imprisoned  and  detained  in  the  said  police  office 
for  the  space  of  time  in  the  said  declaration  men- 
tioned, and  until  it  was  possible  for  him  to  be  brought 
before  a  proper  and  competent  court,  and  no  longer, 
the  same  being  a  reasonable  imprisonment  and  lawful 
and  just  for  the  cause  aforesaid ; 

And,  thereafter,  to  wit,  on  the  fourth  day  of  May  in 
the  said  year  1907,  at  the  place  aforesaid,  and  within 
the  said  space  of  three  days  in  the  said  declaration 
mentioned,  and  so  soon  as  it  became  and  was  possible 
so  to  do,  the  said  defendant  caused  the  said  plaintiff, 
having  as  aforesaid  been  arrested  and  having  as  afore- 
said been  necessarily  detained  for  the  said  space  of 
time,  to  be  brought  before  the  Police  Court  of  the 
said  District  of  Columbia,  and  to  he  charged  with 
the  said  offenses  of  assault  and  of  obstructing  an 
officer  committed  by  him,  the  said  defendant,  in  the 
manner  and  circumstances  herein  stated  and  set  out ; 

Quae  Est  Eadem, — Which  are  the  same  supposed 
trespasses  in  the  said  declaration  mentioned. 

Verification, — And  tliis  tlie  said  defendant  is  ready 
to  verify,  etc. 

(e).  The  traverse  of  the  force  and  arms  and  whatever  else  is 
against  the  peace  is  only  matter  of  form,  as  was  established  in 
La  we  vs.  King,  Case  I,  supra,  and  is  now,  perhaps,  wholly  unneces- 
sary. The  traverse  of  breaking  the  doors  and  locks  may  not  be 
strictly  necessary;  but,  in  view  of  the  possibility  that  the  averments 
of  the  declaration  may  be  construed  as  charging  the  breaking  of 
inner  doors,  it  seems  prudent,  when  the  facts  warrant  such  denial, 
to  eliminate  that  clement  from  the  case  by  a  general  issue  to  so  much 
of  the  declaration  as  may  suggest  an  abuse  of  the  process  in  this 
way :  note  a,  supra;  note  q,  infra, 
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(/).  Where  the  action  is  against  the  plaintiff  in  the  original  pro- 
ceedings, as  in  this  case  John  Black,  at  whose  instance  the  writ  is 
issued,  that  party,  being  defendant,  must  in  his  plea  set  out  the  judg- 
ment and  other  proceedings  antecedent  to  the  writ.  But  the  officer 
executing  the  writ  need  state  only  the  writ.  The  present  defendant, 
therefore,  goes  beyond  the  requirements  of  his  defense  in  thus  alleg- 
ing the  judgment:  3  Chitty  PI,  1133,  note  /. 

(g).  The  necessity  of  this  averment  as  to  identity  is  pointed  out 
in  note  e  to  Case  XVII,  supra. 

(A).  The  writ  is  a  warrant  to  the  marshal  only  during  the  period 
within  which  it  commands  him  to  act;  and  it  is  therefore  material 
to  show  that  he  acted  within  that  period. 

(«)•  This  averment  "is  absolutely  requisite:"  3  Chitty  PL,  1134, 
note  n.  "It  is  a  general  rule,  that  an  officer  cannot  justify  break- 
ing open  an  outward  door  or  window  in  order  to  execute  process 
in  a  civil  suit;  but  if  he  finds  the  outward  door  open  and  enters 
that  way,  or  if  the  door  be  opened  to  him,  from  within,  and  he 
enters,  he  may  break  open  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seems,  this  rule  holds, 
although  the  defendant  be  not  in  the  house  at  the  time;  but  iii 
such  case,  the  officer  must  first  demand  admittance,  and  this 
demand  must  be  pleaded.  In  the  execution  of  criminal  process 
against  any  person,  in  the  case  of  a  misdemeanor,  it  is  necessar>' 
to  demand  admittance,  before  the  breaking  the  outer  door  can 
be  justified:  2  Selwyn's  Nisi  Prius,  1343.  The*  leading  case  on 
this  subject  is  Semayne's  Case,  decided  in  1605,  5  Coke,  91 ;  i  Sm. 
L.  C,  114,  with  notes;  reported  by  Mr.  Shirley,  in  his  vivacious 
style,  with  valuable  notes:  Shirley's  Leading  Cases,  325  (Am.  Ed.). 
Whether  in  a  case  of  felony,  admittance  must  first  be  demanded, 
is  left  undetermined  in  Launock  vs.  Brown,  2  B.  &  Aid.,  592;  and 
on  the  general  subject,  the  student  may,  when  he  has  ample  leisure, 
consult  the  copious  arguments  and  able  decisions  in  Burdett  vs. 
Abbott,  14  East,  i. 

Although  in  one  English  case  it  was  intimated  that  the  officer 
may  open  the  outer  door,  if  he  can  do  that  without  breaking,  the 
better  opinion  seems  to  be  that  the  mere  closing  of  that  door  is 
sufficient  to  exclude  him;  whence  the  statement  of  Mr.  Chitty, 
supra,  that  it  is  "absolutely  requisite"  that  the  plea  aver  that  the 
door  was  open,  for  which  he  cites  Buckenham  vs.  Francis,  11 
Moore,  40.  In  Curtis  vs.  Hubbard,  i  Hill  (N.  Y.),  336,  the  court 
said :  "It  is  enough  that  the  outer  door  be  shut.  Then  merely 
opening  it  is  a  breaking  within  the  meaning  of  the  law;  and 
so  all  the  books  treat  the  matter.  What  would  be  a  breaking  of  the 
outer  door  in  burglary  is  equally  a  breaking  by  the  sheriff.    These 
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views  may  be  collected  from  the  following  cases :  Penton  vs.  Brown, 
I  Keble,  698;  Semayne  vs.  Gresham,  Croke  Eliz.,  908  [5  Coke,  91, 
supra] ;  Biscop  vs.  White,  id.,  759 ;  Ratcliffe  vs.  Burton,  3  Bos.  &  P., 
223 ;  Lee  vs,  Gansell,  Cowper,  i,  5 ;  Haggerty  vs.  Wilber,  16  Johnson. 
288;  Buckenham  vs.  Francis,  11  Moore,  40.  In  this  last  case,  a 
plea,  that  the  defendant  peaceably  and  quietly  entered  the  plain- 
tiff's dwelling  house,  to  execute  a  H,  fa,  against  his  goods,  was  held 
bad  because  it  did  not  allege  that  the  outer  door  was  open. 
Lifting  a  latch  is  in  law  just  as  much  a  breaking  as  the  forcing 
of  a  door  bolted  with  iron.  The  ordinary  fastening  is  enough. 
Even  sliding  down  a  window  fastened  with  pulleys  is  such  a 
breaking  as  would  formerly  cost  a  burglar  his  life;  and  a  sheriff 
entering  a  house  in  that  way  to  execute  civil  process  would  be  a 
trespasser."  And  see  People  vs.  Hubbard,  24  Wend.,  369;  Ilsl^ 
vs.  Nichols,  12  Pick.,  270.  With  respect  to  the  breaking  of  inner 
doors,  see  note  q,  infra. 

(/).  In  a  case  where  plural  pleas  are  used,  as  in  that  of  plural 
counts  in  a  declaration,  the  averments  of  one  plea  may  be  drawn 
forward  into  a  later  plea  by  adoptive  reference  to  the  original 
averments :  note  d,  supra. 

{k).  Molliter  manus  imposuit,  as  this  phrase  was  in  the  old 
pleadings,  includes  whatever  degree  and  character  of  force  may 
be  requisite  to  effect  the  lawful  purpose,  in  this  instance  of  restraint, 
and  in  others  of  violent  ejection  of  a  disturber  from  the  premises: 
3  Chitty  PL,  1073;  though  if  the  intruder  offers  such  resistance 
that  the  defendant  is  obliged  to  use  a  stick  or  some  other  offensive 
weapon,  it  seems  that  molliter  manus  imposuit  will  not  do: 
3  Chitty  PI.,  1075;  Weaver  vs.  Bush,  8  T.  R.,  78;  in  which  case 
the  court  distinguishes  Jones  vs.  Tresillian,  i  Mod.,  36. 

Since  a  demurrer  admits  all  facts  that  are  sufficiently  pleaded: 
Shipman,  264;  Perry,  234;  Tyler,  159;  the  defendant  could  not 
by  a  demurrer  dispute  the  gentleness  of  the  marshal  in  making  the 
arrest;  and  he  is  therefore  obliged,  in  order  to  show  that  excessive 
violence  was  employed,  to  resort  to  the  replications  set  out  below: 
notes  /,  n,  and  o,  infra. 

But  a  demurrer  admits  only  such  facts  as  are  .well  pleaded. 
Therefore,  in  a  case  where,  in  excuse  for  a  battery,  the  defendant 
pleaded  that  the  plaintiff  was  committing  a  trespass  upon  defend 
ant's  land,  whereupon  the  latter,  in  defense  of  his  possession, 
molliter  et  molli  manu  lapides  at  the  said  plaintiff  projecit,  a 
demurrer  to  this  plea  did  not  admit  the  tenderness  of  the  stones 
or  the  mildness  of  their  projection;  "for  the  judges  say  that  one 
cannot    throw    stones    molliterj   although    it    were   confessed   by   a 
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<lcmurrcr:"  Cole  vs.  Maunder,  2  Rolles'  Abridgment,  548;  Ames' 
Cases  on  Pleading,  2.  On  the  same  principle,  a  demurrer  does 
not  admit: 

(i).  A  false  averment  as  to  any  matter  of  fact  of  which  the 
court  has  judicial  knowledge.  Thus,  as  the  court  knows  thai 
stones  cannot  be  gently  thrown,  the  court  knows  the  course  of 
the  seasons,  the  tenor  of  the  almanac,  and  the  ordinary  facts  of 
Science  which  are  generally  known;  so  it  is  judicially  known  at 
what  temperature  water  will  freeze  and  will  boil,  and  that  ice  cream 
is  made  by  the  use  of  a  freezing  mixture:  Brown  vs.  Piper,  91 
U.  S.,  37.  So  judicial  knowledge  extends  to  the  existence  and 
political  status  of  foreign  governments  and  alleged  or  pretended 
foreign  states;  and  if  an  averment  be  made  as  to  the  existence 
of  a  foreign  state,  or  its  recognition  by  our  own  government, 
on  a  demurrer  to  such  a  pleading  making  such  averment,  the 
judges  will  inform  themselves  as  to  the  truth  by  inquiry  at  the 
Department  of  State:  Jones  vs.  U.  S.,  137  U.  S.,  202;  Taylor  vs. 
Barclay,  2  Simons,  220;  or  by  otherwise  ascertaining  the  attitude  of 
the  political  department:  Williams  vs.  Ins.  Co.,  13  Peters,  420; 
and  so  as  to  the  government  of  one  of  the  states  of  the  Union: 
Luther  vs.  Borden,  7  How.,  i ;  or  the  territorial  extent  of  a  state . 
Phillips  vs.  Payne,  92  U.  S.,  13a 

(2).  Conclusions  of  law  which  may  be  stated  in  the  pleading 
demurred  to.  Thus  an  averment  of  duty  or  of  legal  liability  is  not 
sufficiently  averred  by  merely  stating  that  it  existed  or  arose, 
as  under  a  virtute  cujus,  or  unless  the  facts  alleged  as  creating 
the  duty  or  liability  are  sufficient  to  make  it  appear  that  the 
duty  or  liability  arose  upon  those  facts:  note  d  to  Case  X,  supra. 
So  an  averment  that  something  was  done  according  to  law  is  not 
admitted  by  demurrer  unless  the  facts  stated  show  that  it  wa^ 
so  done,  or  warrant  a  presumption  to  that  effect :  Rex  vs.  Knollys, 
I  Ld.  Raym.,  10;  Ames'  Cases,  4. 

(3''.  Averments  contrary  to  facts  established  by  the  record,  or 
averments  which  the  party  pleading  is,  by  the  record,  estopped  to 
make.  Thus,  where  a  verdict  has  been  had  in  the  case  which  finds 
a  certain  fact,  and  in  the  course  of  subsequent  proceedings  averment 
is  made  inconsistent  with  that  fact,  a  demurrer  to  such  averment 
does  not  admit  that  it  is  true :  Tresham  vs.  Ford,  Croke's  Eliz..  830 ; 
Ames*  Cases  on  Pleading,  2. 

Where  the  pleading  demurred  to  contains  matters  of  any  of  the 
classes  mentioned,  neither  the  demurrant  nor  the  court  is  bound  by 
averments  as  to  such  matters,  but  the  court  will  disregard  incorrect 
statements  so  made :  Jones  vs.  U.  S.,  137  U.  S.,  202. 
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Replication  to  First  and  Third  Pleas. 

1,  To  the  First  Plea,  Joinder  in  Issue. 

Caption. — Ut  supra. 

Joinder  in  Issue. — The  plaintiff  joins  issue  on  the 
first  of  the  pleas  herein  by  the  defendant  pleaded. 

2.  To  the  Third  Plea,  De  Injuria  Sua  Adsque  Best- 
duo  Causae  (1). 

Commencement. — ^And  the  said  plaintiff,  as  to  the 
third  of  the  pleas  herein  by  the  said  defendant  pleaded^ 
says, 

Frecludi  Non. — That  he,  the  said  defendant,  by 
reason  of  anything  in  the  said  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  defendant, 
because. 

Protestation  (m). — Protesting  that  the  said  writ 
which  is  in  the  said  second  plea  alleged  was  not  issued 
out  of  the  said  Supreme  Court  of  the  District  of  Co- 
lumbia, directed  to  the  said  defendant,  and  delivered  to 
the  said  defendant  to  be  executed,  and  that  the  said 
defendant  did  not  enter  upon  the  said  premises  of  the 
said  plaintiff  in  the  said  plaintiff's  declaration  men- 
tioned for  the  execution  of  the  said  writ  or  in  the  due 
execution  thereof,  in  manner  and  form  as  the  said 
defendant  hath  in  his  said  plea  in  that  behalf  alleged ; 

Body. — For  replication,  nevertheless,  in  this  behalf, 
the  said  plaintiff  says  that  the  said  defendant,  at  the 
time  and  place  aforesaid  and  in  the  said  plaintiff's 
declaration  mentioned, 

De  Injuria  Sua  Absque  Residuo  Causae. — Of  his 
own  wrong,  and  without  the  residue  of  the  cause  in 
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his  said  third  plea  alleged,  committed  the  trespasses 
in  the  said  third  count  of  the  said  declaration  men- 
tioned and  alleged,  in  manner  and  form  as  the  said 
plaintiflf  hath,  in  and  by  the  said  third  count  thereof 
complained  against  the  said  defendant ; 

Conclusion. — Ad  Patriam. — And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country. 

3.  To  the  Third  Plea,  Excessive  Violence  (n). 

Commencement. — And  for  a  further  and  addi- 
tional replication  to  the  said  third  plea  herein  by  the 
said  defendant  pleaded,  the  plaintiff, 

Leave  of  Court, — By  leave  of  the  court  in  this 
behalf  first  specially  obtained,  says, 

Preclndi  Non. — That  by  reason  of  anything  in  this 
said  plea  alleged,  he,  the  said  plaintiff,  ought  not  to 
be  barred  from  having  and  maintaining  his  action 
aforesaid  against  the  said  defnedant,  because  he,  the 
said  plaintiff,  says. 

Body. — Excessive  Force. — That  the  said  defendant, 
at  the  time  and  place  in  the  declaration  of  the  said 
plaintiff*  mentioned,  committed  the  said  trespasses  in 
the  introductory  part  of  the  said  third  plea  mentioned, 

De  Injuria, — Of  his  own  wrong,  and  to  a  greater 
degree,  and  with  more  force  and  violence,  than  was 
necessary,  for  the  purpose  in  that  plea  mentioned, 

Modo  et  Forma, — In  manner  and  form  as  the  said 
plaintiff  hath  in  and  by  his  said  declaration  com- 
plained against  the  said  defendant ; 

Conclusion.  —  Verification,  —  And   this   tlie   said 
plaintiff  is  ready  to  verify. 
31 
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4.  To  the  Third  Plea;  New  Assignment  (o). 

Commencement. — And  for  a  further  replication  to 
the  said  third  plea,  etc.,  by  leave  of  the  court,  etc., 
the  plaintiff  says,  precludi  non,  etc.  [as  in  last  pre- 
ceding plea  to  the  end  of  the  commencement] ,  because 
he,  the  said  plaintiff  says, 

Body. — Ifew  Assignment. — That  he,  the  said  plain- 
tiff, brought  this  suit  against  the  said  defendant,  not 
for  the  trespasses  in  the  introductory  part  of  the  said 
third  plea  mentioned,  but  for  that  tlie  said  defendant, 
on  the  day  and  at  the  place  in  the  said  declaration 
mentioned,  with  force  and  arms  and  against  the  peace, 
upon  another  and  different  occasion,  and  for  another 
and  different  purpose  than  that  in  the  said  plea 
alleged,  made  another  and  different  assault  upon  the 
said  plaintiff  than  the  said  assault  in  the  said  third 
plea  mentioned,  and  did  then  and  there  beat,  bruise, 
wound,  ill-treat,  arrest,  and  imprison,  and  keep 
in  prison,  the  said  plaintiff,  in  manner  and  form  as 
the  said  plaintiff  hath  thereof  in  the  said  declaration 
complained  against  the  said  defendant ; 

Different  Trespasses, — Which  said  trespasses  above 
newly  assigned  are  other  and  different  trespasses  than 
the  said  trespasses  in  the  said  third  plea  mentioned ; 

Conclusion.  —  Verification,  —  And  this  the  said 
plaintiff  is  ready  to  verify; 

Prayer  of  Judgment, — WTierefore,  inasmuch  as  the 
said  defendant  hath  not  answered  the  said  trespasses 
above  newly  assigned,  the  said  plaintiff  prays  judg- 
ment, and  that  his  damages  by  him  sustained,  on 
occasion  of  the  committing  thereof  be  adjudged  to 
him. 
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Demurrer  to  the  Second  Plea. 

Caption. — Ut  supra. 

Demurrer. — ^And  the  plaintiflF  says  that  the  second 
of  the  pleas  herein  pleaded  by  the  defendant  is  bad 
in  substance. 

George  Gray, 
Attorney  for  the  Plaintiff. 

Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer,  are 
these  (p) : 

1.  That  the  said  plea  does  not  justify  or  otherwise 
respond  to  so  much  of  the  declaration  as  charges  the 
breaking  of  the  inner  doors,  locks,  and  other  parts  of 
the  plaintiff's  house,  or  show  that  the  defendant, 
before  such  breaking,  demanded  the  opening  or  unlock- 
ing of  the  doors  within  the  said  house  {q). 

2.  That  the  plea  is  defective  in  that  it  does  not 
show  any  return  made  of  the  writ  therein*  alleged  (r) . 

(/).  This  form  of  the  replication  de  injuria  is  made  necessary 
by  a  limitation  upon  the  use  of  that  replication  in  its  more  usual 
form,  that  is,  with  the  conclusion  absque  tali  causa,  without  such 
cause  as  is  alleged. 

Where  a  plea  sets  up  a  series  of  divers  facts  which  collectively 
constitute  the  defense  intended  to  be  pleaded,  the  theory  of  pleading 
requires  that  the  plaintiff  shall  fix  upon  some  one  of  such  several  mat- 
ters to  be  traversed,  and  shall  take  issue  upon  that  alone.  This  is 
in  accordance  with  the  rule  relative  to  singleness,  in  virtue  of  which 
the  defendant,  in  his  plea  is  regularly  limited  to  the  traverse  of 
but  one  of  the  facts  averred  in  the  declaration.  If  the  traverse  be  in 
the  common  form,  "it  controverts  only  a  single  specific  allegation  of 
the  opposing  pleading:"  Shipman,  280  370;  Tyler,  167,  242;  Perry, 

227,  303. 

So  here,  upon  principle,  the  plaintiff  should  select  from  the  several 
facts  which  collectively  constitute  the  defendant's  justification,  one 
fact,  such  as  the  writ,  or  the  defendant's  official  character,  or  his 
own  assault  upon  the  officer,  and  so  forth,  and  traverse  that  one 
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fact  by  a  common  traverse;  as  by  saying  that  the  defendant  was 
not  the  United  States  Marshal :    note  /  to  Case  XXI. 

But  by  a  radical  departure  from  theoretical  propriety,  as  we  have 
seen  in  note  c  to  Case  XVII,  supra,  the  defendant  is  allowed  in 
tnany  situations  to  plead  the  general  issue  with  the  effect  of  travers- 
ing in  a  general  form  of  denial  all  the  averments  of  the  declaration, 
instead  of  but  one.  The  replication  de  injuria  is  a  similar  departure 
from  the  principle  of  singleness  in  pleading,  in  that  it  enables  the 
plaintiff,  in  some  aptions,  to  traverse  collectively  all  the  matters  of 
defense  alleged  in  the  plea,  instead  of  selecting  one  of  the  several 
facts  pleaded  and  traversing  that  in  the  common  form.  It,  therefore, 
resembles,  in  nature  and  use,  the  general  issue,  which  enables  the 
defendant  to  put  in  issue  all  the  material  averments  of  the  declara- 
tion,; though,  according  to  the  theory  of  the  art,  in  either  case,  the 
issue  should  be  made  upon  but  a  single  one  of  the  facts  alleged: 
not^  b  to  Case  VII,  note  i  to  Case  XVII,  supra.  Thus,  in  a  case 
wherein  the  declaration  charged  that  the  defendant  had  maliciously 
sued  out  a  commission  of  bankruptcy  against  the  plaintiff,  the  plea 
was,  that  the  plaintiff  was  a  trader,  that  he  had  become  indebted  to 
the  defendant,  and  that  he  then  became  a  bankrupt;  wherefore, 
the  defendant  sued  out  the  commission,  as  it  was  lawful  for  him  to 
do  if  all  the  three  facts  stated  were  as  he  stated.  With  due  regard 
to  singleness,  the  plaintiff  should  have  traversed  but  one  of  the  three 
facts.  But,  by  means  of  the  replication  de  injuria,  alleging  that  the 
defendant  had  ^committed  the  wrong  alleged  absque  tali  causa,  with- 
out such  cause  as  was  set  up  in  the  plea,  the  plaintiff  put  in  issue 
the  three  elements  of  the  plea:  O'Brien  vs.  Saxon,  2  B.  &  Cres., 
908;  Perr>%  253;  Tyler,  251;  Shipman,  295.  Because  they  thus 
traverse  the  collective  averments  of  the  pleadings  to  which  they 
are  opposed,  the  general  issue  and  the  replication  re  injuria  are 
classed  with  those  traverses  which  are  called  cumulative  traverses, 
of  which  the  distinctive  characteristic  is,  that  they  put  in  issue 
all  of  the  several  facts  which  have  been  combined  by  the  adversary 
party  in  his  last  pleading,  instead  of  singling  out  for  denial  some 
particular  component  element  of  the  opposing  case.  So,  in  Robin- 
son vs.  Rayley,  i  Burrow,  316,  to  a  declaration  in  trespass  with 
cattle,  the  defendant  pleaded  that  the  cattle  were  his  cattle,  com- 
monable cattle,  and  levant  and  couchant  upon  the  land.  The  repli- 
cation traversed,  seriatim,  all  three  facts;  and  such  cumulative 
method  of  traversing  was  held  permissible  on  the  principle,  that 
if  it  is  not  duplicity  to  plead  cumulatively  several  circumstances 
which,  taken  together,  constitute  but  a  single  point  or  proposition, 
as,  in  that  case,  that  the  cattle  were  enitled  to  common :  Perry,  310, 
311 ;  Shipman,  357,  359;  Tyler,  250  251 ;  note  r  to  Case  XI. 
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By  the  replication  de  injuria  in  its  ordinary  form,  the  same  result 
is  accomplished  as  by  denying  separately  and  specifically  all  the  com* 
ponent  facts  of  the  defense  stated  in  the  plea,  the  absque  tali  causa 
of  this  replication  traversing  as  a  whole  "such  cause"  as  is  set  up 
in  the  plea  for  the  defendant's  action  ;*  and  that  "cause"  may  con- 
sist of  several  distinct  but  connected  matters,  of  which  the  plain- 
tiff should,  on  principle,  be  permitted  to  traverse  but  one.  The 
privilege  of  traversing  cumulatively  a  number  of  averments  in  the 
plea  is,  obviously,  of  much  advantage  to  the  ^plaintiff,  since  it 
obliges  the  defendant  to  establish  his  whole  defense  instead  of  a 
single  element  thereof,  just  as  the  plea  of  the  general  issue  is  advan- 
tageous to  the  defendant  in  that  it  requires  the  plaintiff  to  prove  all 
that  is  alleged  in  the  declaration,  instead  of  the  one  fact  upon  which, 
in  theoretical  correctness,  issue  should  be  taken :  notes  q  and  r  to 
Case  XV,  supra.  The  replication  de  injuria  is,  therefore,  like  the 
general  issue,  an  instance  of  licensed  duplicity,  and  operates  in  favor 
of  the  plaintiff,  as  docs  the  general  issue  in  favor  of  the  defend- 
ant, to  make  a  traverse  of  several  matters  at  once. 

"The  original  purpose  of  the  replication  de  injuria  was  to  put 
in  issue  the  whole  of  the  matters  set  up  in  the  plea,  and  to  throw 
upon  the  defendant  the  burden  of  proving  them  all;  and,  as  for- 
merly only  one  replication  was  permitted  to  the  plaintiff,  it  was 
manifestly  to  his  advantage  to  use  that  one  which  had  the  widest 
effect  and  imposed  upon  the  defendant  the  greatest  burden.'*  Poe*s 
Pleading,  sec.  678. 

In  the  present  case,  the  plea  alleges  the  judgment  against  Doe, 
the  issue  of  the  writ,  the  delivery  of  the  writ  to  the  marshal,  the 
execution  before  the  return,  the  peaceable  entry  into  the  house, 
the  assault  committed  by  Doe,  the  necessity  of  arresting  him 
in  order  to  execute  the  process,  the  molliter  manus  imposuit,  and 
other  details,  all  collectively  constituting  the  marshal's  defense. 
On  principle,  the  plaintiff  should  be  at  liberty  to  traverse  only 
one  of  these  alleged  facts;  thus,  he  might  say  that  the  writ  was 
not  issued,  or  that  the  door  of  the  house  was  not  open,  or  that 
he  did  not  assault  the  officer,  or  that  the  officer  used  excessive 
force.  If,  now,  he  were  at  liberty  to  reply  de  injuria  absque  tali 
causa,  he  would  in  a  single  sentence  traverse  altogether  the  sev- 
eral constituent  facts  of  the  defense,  and  thereby  oblige  the 
defendant  to  prove  every  circumstance  alleged  in  the  plea.  It 
happens,  however,  that  the  plea  embodies,  along  with  other  mat- 
ters, some  things  to  which  this  form  of  replication  is,  by  the 
policy  of  the  law,  inapplicable. 

Some  matters,  by  reason  of  their  exceptional  nature,  were  con- 
sidered not  adapted  to  be  put  in  issue  by  this  comprehensive  mode 
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of  traverse.  Among  these  exceptional  matters  which  might  be 
alleged  in  the  plea  were  averments  of  authority,  warrant,  com- 
mandment from  a  third  party  having  the  right  to  command  what 
the  defendant  had  done,  title  to  real  property,  and  matter  of 
record:  Tyler,  i8o,  251,  252;  Perry,  253,  254;  Shipman,  294,  359. 

The  replication  de  injuria  was,  therefore,  subject  to  this  restric- 
tion, that  by  such  form  of  traverse  the  plaintiff  was  not  at  lib- 
erty to  put  in  issue  any  matters  of  the  classes  just  enumerated. 
Or,  as  it  is  sometimes  laid  down,  while  by  this  replication  the 
plaintiff  may  traverse  matter  of  excuse  set  up  in  the  plea,  he  may 
not  take  issue  upon  any  matter  amounting  to  justification  or  the 
assertion  of  a  right  or  title  in  himself  or  in  a  third  party:  Cobum 
z*s.  Hopkins,  4  Wendell,  578;  Griswold  vs.  Sedgwick,  i  Wendell, 
126,  130;  Lytle  vs.  Lee,  5  Johnson,  114;  Crogate's  Case,  8  Coke, 
66;  Ames'  Cases  on  Pleading,  143;  Taylor  vs.  Cole,  3  T.  R.,  292; 
1    Sm.  L.   C,   1347,  with  valuable  notes. 

The  reason  for  this  restriction  is  this:  Since  the  replication 
de  injuria  absque  tali  causa  goes  to  the  entire  matter  of  the  plea, 
to  allow  a  plea  containing  an  averment  of  authority,  title,  matter 
of  record,  and  the  like,  to  be  traversed  in  this  form  would  put 
such  matters  to  the  jury  to  be  tried  along  with  the  concomitant 
matters  of  fact,  a  rest;lt  that  would  be  obviously  improper  in 
respect  of  matters  of  record,  like  a  warrant  or  other  record, 
or  of  matters  of  law,  such  as  an  authority  derived  from  the  law, 
and  obviously  unsatisfactory  in  respect  of  important  matters,  such 
as  the  title  to  real  property:  Perry,  253,  254.  "For  to  thrust 
matter  of  record  and  matter  of  fact,  and  varieties  of  matters,  as 
the  warrant,  the  arrest,  etc.,  at  once  in  issue,  is  nought  upon 
general  demurrer,"  is  the  manner  of  expressing  the  objection  to 
this  use  of  the  de  injuria,  in  Fursdon  vs.  Weeks,  i  Levinz,  65,  in 
1682.  •  ' 

In  such  cases,  therefore,  the  plaintiff,  if  he  desired  to  contest  the 
existence  or  the  sufficiency  of  the  authority,  warrant,  title,  or 
matter  of  record  upon  which  the  defendant  relied  in  his  plea, 
was  obliged  to  traverse  such  matter  in  the  common  form  by 
addressing  his  replication  directly  and  solely  to  the  particular 
fact  pleaded  as  authority,  etc.,  and  denying  that  fact,  instead  of 
putting  it  in  issue  along  with  other  facts  by  a  replication  dc 
injuria. 

Thus,  in  the  present  case,  if  the  plaintiff  desired  to  dispute  the 
existence  or  the  sufficiency  of  the  writ  which  the  marshal  pleads 
in  his  justification,  the  replication  could  not  be  the  ordinary 
form  of  the  de  injuria;  because  such  a  replication,  absque  tali 
causa,  would  traverse  as  a  whole  the  several  facts  constituting 
the  "cause"  pleaded  by  the  marshal,  and  include  in  a  cumulative 
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issue  the  validity  of  the  warrant.  The  plaintiff,  therefore,  would 
be  obliged  to  traverse  the  warrant  specifically  and  singly,  and 
in  the  form  of  a  common  traverse,  alleging  that  no  such  writ  was 
issued,  or  that  the  defendant  was  not  marshal,  or  some  other 
particular  fact  which  would  deprive  the  officer  of  the  defense 
pleaded. 

It  may  happen,  however,  as  in  the  present  case,  that  the  defendant 
will  plead  divers  matters  to  constitute  his  defense,  including  one 
or  two  matters  to  which  the  replication  de  injuria  is  not  appropriate, 
with  others  which  admit  of  that  reply.  In  such  a  case  the  plaintiff 
may  be  willing  to  admit  the  authority,  warrant,  title,  or  record 
alleged  in  the  plea,  but  desire  to  deny  the  truth  of  the  other  mat- 
ters pleaded  along  with  those.  Thus,  here,  the  plaintiff  is  unable 
or  indisposed  to  deny  that  the  defendant  officer  had  a  warrant;  but 
he  thinks  that  there  was  no  sufficient  reason  for  the  marshal  to 
arrest  him.  As  he  wishes  only  to  contest  witl\  the  defendant  the 
reason  alleged  for  the  arrest,  that  is,  the  alleged  fact  that  he 
assaulted  the  marshal,  he  admits  by  a  protestation  the  existence  and 
the  sufficiency  of  the  warrant,  and  takes  issue  upon  the  residue  of 
the  defense,  namely,  the  circumstances  alleged  as  warranting  the 
officer  to  make  an  arrest. 

The  replication  de  injuria  absque  residuo  causae  is  available  for 
that  purpose.  By  it  the  plaintiff  passes  over  with  a  protestation  the 
matter  to  which  the  replication  de  injuria  absque  tali  causa  could 
not  be  used,  and  puts  in  issue  the  accompanying  matter  of  fact, 
which  constitutes  the  residue  of  the  plea,  by  saying  that  the  defend- 
ant committed  the  trespasses  "without  the  residue  of  cause  alleged." 

This  replication,  while  in  effect  admitting  that  the  defendant  had 
a  writ  which  warranted  him  in  levying  the  execution,  traverses  by 
its  terms  all  the  residue  of  the  defense  stated  in  the  plea,  namely, 
that  the  plaintiff  assaulted  and  obstructed  the  officer  while  in  the 
execution  of  the  writ.  Inasmuch  as,  according  to  the  statement,  of 
the  case,  supra,  the  plaintiff  made,  not  one,  but  two  assaults  upon 
the  marshal,  there  is  some  doubt  whether,  under  this  replication,  the 
plaintiff  can  show  the  real  matter  upon  which  he  relies,  that  the 
officer  used  unnecessary  violence  in  repelling  the  assault,  that  the 
imprisonment  was  not  warranted  by  the  plaintiff's  conduct,  and 
that  he  was  kept  too  long  in  confinement  before  being  brought  to 
trial.  By  reason  of  this  doubt,  the  plaintiff  files  the  two  following 
replications,  the  notes  to  which-  will  indicate  more  fully  the  nature 
of  the  difficulty  which  makes  those  additional  replications  prudent. 

(w).  A  protestation  is  an  admission  made  in  the  form  of  a 
denial ;  the  admission  being  made  only  by  legal  construction  and 
for  the  purposes  of  the  case  in  which  it  occurs,  and  the  denial  being; 
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made  for  the  sake  of  saving  the  pleader  from  being  concluded  in 
another  case  by  the  admission. 

The  necessity  of  a  protestation  is  the  combined  effect  of  two 
rules  of  pleading:  (i)  that  of  several  matters  alleged  on  the 
other  side,  only  one  may  be  traversed;  or,  as  the  rule  is  stated, 
pleadings .  must  not  be  double :  Perry,  303 ;  Shipman,  349 ;  Tyler, 
242;*  and,  (2),  that  every  pleading  is  taken  to  confess  such  travers- 
able matters  alleged  on  the  other  side  as  it  does  not  traverse: 
Perry,  281;  Shipman,  322;  Tyler,  216;  Toland  vs.  Sprague,  12 
Peters,  335 ;  U.  S.,  vs.  Maloney,  4  App.  D.  C,  505.    - 

Thus,  a  plea  of  accord  and  satisfaction  necessarily  consists  of  two 
distinct  averments:  (i),  that  the  defendant  delivered  certain  goods 
to  the  plaintiff,  or  performed  some  other  service  for  him,  in  satis- 
faction of  the  debt  sued  upon;  and,  (2),  that  the  plaintiff  accepted 
the  goods  or  the  performance  in  satisfaction  of  the  debt:  note  /  to 
Case  XIV,  supra.  Where  such  a  defense  is  pleaded,  the  plaintiff, 
having  but  one  replication,  and  not  being  at  liberty  to  put  the  whole 
matter  of  the  plea  in  issue  by  a  replication  de  injuria;  note  /,  supra; 
is  obliged  to  elect  one  of  the  two  averments  as  the  subject  of  his 
denial.  But  if  he  denies  only  one,  he  admits  the  other;  and  this 
admission  may  be  used  as  an  estoppel  against  him  in  any  subsequent 
litigation*  between  the  same  parties.  To  avoid  this  result,  the  plain- 
tiff protests  that  the  fact  which  he  does  not  intend  to  traverse  is  not 
as  it  is  pleaded,  and  proceeds  to  traverse  the  other  fact:  Tyler,  218; 
Perry,  282;  Shipman,  323,  324. 

So,  here,  the  plaintiff,  not  choosing  to  take  issue  upon  the  exis- 
tence or  the  validity  of  the  writ  pleaded  by  the  marshal,  protests 
that  fact,  and  passes  on  to  traverse  "the  residue  of  the  cause 
alleged,"  that  is  to  say,  the  remainder  of  the  defense  set  up  in  the 
plea. 

(«).  Plaintiff's  particular  grievance  is,  not  that  he  was  arrested, 
but  that  the  defendant  used  too  much  violence  in  making  the  arrest 
and  kept  him  too  long  in  the  police  station.  The  plea  avers  that 
the  arrest  was  effected  by  a  gentle  laying  on  of  hands;  and  there 
is  a  question,  whether,  upon  the  traverse  absque  residuo  causae,  the 
plaintiff  may  show  undue  use  of  force.  Out  of  precaution,  there- 
fore, this  replication  is  added,  in  which  excessive  violence 
is  specifically  replied  to  the  averment  made  in  the  plea  of  molliter 
tnanus  imposmt. 

"The  authorities  are  not  agreed  -upon  the  point,  whether  under 
the  general  replication  of  de  injuria,  the  plaintiff  may  give  evidence 
of  and  recover  damages  for  an  excessive  beating  beyond  what 
was  justified  by  the  first  assault.  Some  of  them  held  that  such 
evidence   was  admissible,  while   in   other  cases  it  was  decided  to 
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be  necessary  for  the  plaintiff  to  reply  specially  the  excessive  beat- 
ing, or  to  new  assign:"  Poe's  Pleading,  sec.  677. 

Among  the  cases  holding  that,  under  the  replication  de  injuria, 
excess  of  violence  and  other  abuse  of  authority  may  be  shown, 
are:  Gaither  vs.  Blowers,  11  Md.,  536;  Phillips  vs.  Howgate,  5 
B.  &  Aid.,  220;  Elliot  vs.  Kilbum,  2  Vt.,  470,  in  which  many 
authorities  are  collated.  More  or  less  distinctly  to  the  contrar)' 
are,  i  Chitty  PI.,  593;  Oakley  vs.  Davis,  16  East,  82;  Jones  vs. 
Kitchin,  i  Bos.  &  P.,  76;  Monprivatt  vs.  Smith,  2  Campbell,  175;  ' 
Taylor  vs.  Cole,  3  T.  R.,  292;  Cheasley  vs.  Barnes,  10  East,  7^. 

The  doubt  as  to  what  may  be  shown  under  this  replication 
illustrates  the  situation  in  which  a  plaintiff  may  find  himself 
in  framing  a  declaration,  th^  authorities  being  at  variance  with 
respect  to  the  scope  of  the  evidence  admissible  under  any  par- 
ticular form  of  statement,  and  it  being  uncertain  what  view  of 
the  law  will  be  taken  by  the  court.  So  a  defendant  may  be 
embarrassed  by  finding  discrepant  authorities  on  the  effect  of  ?. 
particular  plea.  The  considerations  which  here  suggest  the  use 
of  three  replications,  in  order  to  insure  that  the  matter  relied 
upon  shall  be  proved  under  one  of  them,  in  like  manner  dictate 
the  framing  of  plural  counts  or  plural  pleas,  so  that  one  of  them 
shall  be  approved  by  the  court  as  warranting  the  admission  of  iho 
evidence  desired  to  be  introduced :  note  b  to  Case  XVII. 

(0).  The  cases  cited  in  the  last  preceding  note,  with  others, 
create  a  doubt,  whether  the  excessive  force  and  undue  detention, 
of  which  the  plaintiff  complains,  may  be  shown  without  a  new 
assignment.  The  authorities  make  such  new  assignment  at  least 
prudent,  although  it  may  prove  to  be  an  unnecessary  precaution : 
I   Chitty   PL,  593,   594- 

Since  \j^  this  case  there  were  two  collisions  between  the  parties, 
and  the  plea  may  be  held  sufficient  to  justify  one  of  them,  the 
situation  is  one  in  which,  on  that  additional  account,  a  new  assign- 
ment may  be  desirable,  if  not  actually  necessary:  Shipman,  169, 
327;  Tyler,  221;  Perry,  283. 

In  such  a  case,  if  the  plaintiff  conceives  that  he  is  entitled  to 
redress  on  account  of  both  affrays,  or  if  he  anticipates  that  one  of 
them  may  be  justified  by  the  defendant,  it  is  better  to  use  two 
counts,  each  alleging  a  distinct  assault  as  committed  by  the 
defendant.  In  this  way,  the  defendant  is  obliged  to  plead  to  both 
charges,  and  the  occasion  for  a  new  assignment  is  avoided.  For 
other  uses  of  a  new  asignment  see  note  /  to  Case  XXI,  infra. 

Whether,  under  any  one  of  these  replications,  or  all  of  them, 
plaintiff  may  show  that  he  was  detained  at  the  police  station  longer 
than  was  reasonable  and  proper  before  being  brought  to  trial,  is 
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perhaps  not  entirely  clear.  In  some  jurisdictions,  such  abuse  of 
authority  as  well  as  excessive  violence  may  probably  be  deemed 
sufficiently  alleged  by  the  traverse  absque  residua  causae;  in  others  ' 
it  must  be  specially  and  distinctly  set  up.  The  second  replication, 
alleging  excessive  violence,  might  be  held  by  some  courts  to  cover 
undue  imprisonment;  but  the  point  is  doubtful.  The  new  assign- 
ment alleges  the  assault  and  the  imprisonment  to  have  been  unwar- 
ranted, but  does  not,  on  its  face,  suggest  excess  in  respect  of  either. 
In  view  of  these  considerations,  it  would  be  safer,  either  to  modify 
the  second  replication  so  as  to  allege  that  the  imprisonment  was 
excessive,  or  to  make  an  averment  to  that  effect  in  the*  new 
assignment  or  by  an  additional  replication  limited  to  that  specific 
point. 

(/>).  By  this  demurrer,  plaintiff  raises  two  objections  to  the 
plea:  as  to  the  merits  of  which  objections,  see  notes  q  and  r,  infra, 
li  the  objections  are  well  taken,  the  plea  is  defective  in  that  it 
omits  to  aver  two  matters  of  fact  which  must  exist  and  be  alleged 
in  order  to  constitute  a  complete  justification. 

"A  pleading  must  allege  every  substantivfe  fact  which  is  essen- 
tial to  the  cause,  of  action  or  [to  the]  defense  in  the  particular 
action:"  Shipman,  338. 

By  this  is  meant,  that  every  pleading  must  state  every  fact  which 
is  requisite  to  constitute  and  complete  the  matter  upon  which  the 
pleader  relies,  whether  for  the  maintenance  or  the  defeat  of  the 
action.  Thus,  as  has  been  pointed  out  in  various  notes,  the  decla- 
ration must  include  an  averment  of  each  fact  which  must  exist  in 
order  that  the  plaintiff  be  entitled  to  recover:  notes  b  and  f  to 
Case  VIII;  note  f  to  Case  IX;  notes  b,  c,  and  d  to  Case  X;  notes 
d  and  f  to  Case  XIII;  note  k  to  Case  XIV;  notes  rf,  e,  f,  h,  »,  k,  and 
o  to  Case  XV  supra.  If  any  fact  which  is  necessary  to  constitute 
a  complete  cause  of  action  be  omitted,  the  declaration  is  bad  upon 
general  demurrer;  and,  unless  the  omission  is  supplied  by  subse- 
quent pleading,  or  aided  by  the  verdict,  the  want  of  the  requisite 
averment  is  ground  for  arrest  of  judgment:  note  g  to  Case  VI; 
note  dd  to  Case  XI ;  notes  d  and  e  to  Case  XII,  supra. 

"The  declaration  must  state  distinctly  and  with  certainty  every 
fact  that  is  essential  to  the  plaintiff's  right  of  action.  No  essential 
element  can  be  imported  into  the  declaration  by  inference  or 
intendment:"  Shipman,  203.  And  any  doubt,  uncertainty,  ambiguity 
or  equivocation  in  a  pleading  is  resolved  against  the  pleader,  be- 
cause it  is  presumed  that  every  party  will  state  his  case  as  favorably 
to  himself  as  the  truth  will  permit,  and  will  not  omit  any  circum- 
stance which  would  make  to  his  advantage:  i  Chitty  PL,  237,  545; 
U.  S.  vs.  Linn,  i  How.,  104,  no;  Tyler,  333;  Shipman  450;  Perry, 


Case  XVIII— Doe  vs.  Roe.  475 

383.  Thus,  where  the  plaintiff  charged  that  the  defendant  had 
unlawfully  broken  down  two  gates  and  three  perches  of  hedges 
erected  by  the  plaintiff;  and  the  defendant  pleaded  a  good  justifi- 
cation for  breaking  down  two  gates  and  three  perches  of  hedges, 
but  failed  to  say  that  the  gates  and  hedges  which  he  had  rightfully 
broken  down  were  the  same  gates  and  hedges  mentioned  in  the 
declaration,  the  plea  was  held  bad  because,  if  the  defendant's  jus- 
tification applied  to  the  matter  of  the  declaration,  he  would  presum- 
ably have  said  so :  Goodday  vs.  Michell,  Croke's  Eliz.,  441 ;  Ship- 
man,  451;  Perry,  234;  Tyler,  334. 

As  a  declaration  must  state  a  complete  cause  of  action,  a  plea 
must  allege  and  specify  every  fact  requisite  to  constitute  the  com- 
plete defense  that,  is  intended  to  be  made.  Indeed,  the  rule  on  this 
subject  applies  to  a  plea  with  rather  more  strictness  than  to  a 
declaration;  and  in  some  respects,  particularly  in  the  matters  of 
directness  and  distinctness  of  expression,  a  plea  must  be  even 
more  carefully  drawn  than  a  declaration.  Thus,  where,  by  the  com- 
mon law,  an  act  may  be  valid  and  effective  without  any  writing, 
but  a  statute  has  made  some  writing  necessary  to  the  validity  of 
such  act,  the  declaration  may  allege  the  act  without  mention  of 
any  writing;  as  an  agreement  within  the  Statute  of  Frauds,  which 
may  be  averred  to  have  been  made  without  stating  that  it  was 
written:  Shipman,  410,  445;  Perry,  349,  380;  Tyler,  294,  330.  But 
where  such  a  fact  is  relied  upon  in  a  plea,  it  must  be  pleaded  with 
all  the  circumstances  requisite  to  make  it  valid;  and  in  the  case  just 
instanced,  the  plea  setting  up  an  agreement  within  the  Statute  of 
Frauds  must  show  that  the  agreement  was  writen:  Shipman,  446; 
Perry,  381 ;  Tyler,  331 ;  note  aa  to  Case  IX,  supra.  So,  where  a 
conveyance  is  alleged,  it  should  be  by  stating  that  the  person  named, 
by  his  certain  deed  or  other  instrument,  granted  or  otherwise  con- 
veyed the  title,  and  not  that  it  appears,  or  is  witnessed,  testatum 
existit,  by  the  deed,  that  he  granted;  because  to  lay  the  fact  in  the 
latter  form  would  violate  the  rule,  that  "pleadings  must  not  be  by 
way  of  recital,  but  positive  in  their  form:"  Tyler,  340;  Shipman, 
458;  Perry,  389;  and  this  indirect  mode  of  stating  that  the  grant 
was  made  might  also  be  considered  a  violation  of  the  rule  against 
argumentativeness:  Tyler,  337;  Shipman,  455;  Perry,  386.  Yet, 
such  indulgence  is  extended  to  a  declaration,  that  an  indirect  aver- 
ment of  a  conveyance,  by  a  testatum  existit,  will  not  be  ground 
ior  demurrer;  but  a  defendant  in  his  plea  must  plead  the  fact 
properly  and  directly:  Tyler,  340:  Perry,  389;  i  Chitty  PL,  233; 
note  aaa  to  Case  XVI,  supra. 

If,  therefore,  a  defendant  in  his  plea  confesses  the  conduct 
charged  against  him  in  the  declaration  and  undertakes  to  avoid  by 
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pleading  facts  which  constitute  excuse  or  justification  for  what 
he  confesses,  he  must  be  careful  to  allege  every  fact  which  is 
requisite  to  excuse  or  justify  him.  If  he  omits  a  single  circum- 
stance which  must  exist  in  order  to  exculpate  him,  his  plea  is  bad; 
because,  in  that  case,  the  facts  stated  do  not  amount  to  a  complete 
defense. 

Dovaston  vs.  Payne,  2  Hen.  Bl.,  527 ;  2  Sm.  L.  C,  142 ;  is  a  leading 
case  on  the  law  of  highways,  and  the  occasion  for  deciding  the 
point  which  the  case  establishes  was  a  defect  in  one  of  the  pleadings, 
which  may  have  been  an  inadvertent  slip  of  the  pleader's  pen.  The 
action  was  replevin  for  taking  the  plaintiff's  cattle.  The  defend- 
ant pleaded  that  he  had  taken  the  catle  because  they  were  doing 
damage  on  his  land.  The  plaintiff  replied,  that  the  defendant  was 
bound  to  fence  against  cattle  being  in  the  adjoining  highway,  that 
he  suffered  his  fences  to  fall  out  of  repair,  and  that,  owing  to  the 
defects  in  the  defendant's  fences,  the  cattle,  "being  in  the  said 
highway,"  erred  and  escaped  therefrom,  and  so  got  upon  the  land 
where  they  were  taken.  On  demurrer,  this  pleading  was  held 
bad,  and  the  defendant  had  judgment,  because,  as  the  court  held, 
the  adjoining  owner  was  bound  to  fence  only  against  cattle  passing 
through  and  along  the  highway,  and  not  against  cattle  who  might 
merely  be  in  the  highway.  Since  the  plaintiff  had  alleged  only  that 
the  cattle  were  in  the  highway,  and  had  not  affirmatively  shown 
that  they  were  passing  along  it,  and  so  lawfully  using  the  road,  he 
could  not  rely  upon  the  defect  in  the  defendant's  fences  to  defeat  the 
right  of  the  latter  to  hold  the  cattle  for  the  damage  that  they  had 
done.     Said  Mr.  Justice  Buller: 

"There  is  also  another  rule  in  pleading,  which  is,  that  if  the 
meaning  of  the  words  be  equivocal,  they  shall  be  taken  most 
strongly  against  the  party  pleading  them.  There  can  be  no  doubt 
that  the  passing  and  repassing  on  the  highway  was  traversable;  for 
the  question,  whether  the  plaintiff  was  a  trespasser  or  not,  depends 
on  the  fact  whether  he  was  passing  and  repassing,  and  using  the 
road  as  a  highway,  or  whether  his  cattle  were  in  the  road  as  tres- 
passers; and  that  which  is  the  gist  of  the  defense  must  necessarily 
be  traversable.  A  most  material  point  is,  therefore,  omitted,  and  •! 
think  the  plea  would  be  bad  on  a  general  demurrer." 

Other  instances  exemplifying  the  rule,  that  plea,  or  other  pleading, 
must  state  fully,  precisely  and  distinctly  all  the  particular  facts 
requisite  to  make  complete  the  matter  relied  upon,  are  given  in 
Shipman,  419-423;  Tyler,  305-309:  Perry,  360-362;  Buckinham  vs. 
Francis,  11  Moore.  40,  cited  in  note  i,  supra. 

(g).  As  to  whether  the  declaration  is  sufficiently  broad  to  aver 
the  breaking  of  inner  doors,  see  note  a,  supra.    Inasmuch  as  there 
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is  a  plea  of  not  guilty  to  so  much  of  the  declaration  as  may 
be  construed  to  charge  the  breaking  of  any  doors:  note  e,  supra; 
it  seems  hardly  possible  to  object  to  the  plea  because  it  omits  to 
justify  an  element  of  the  trespass  which  has  already  been  denied. 
The  demurrer,  as  to  this  assignment,  proceeds  with  reference  to 
the  case  of  Ratcliffe  vs.  Burton,  3  Bos.  &  P.,  223,  in  which  a  plea 
was  held  bad  because  it  attempted  to  justify  the  breaking  of 
inner  doors  without  showing  that  defendant,  an  officer  in  the 
execution  of  process,  had  first  demanded  admittance.  That  case, 
however^  is  much  qualified,  if  not  overruled,  in  Hutchinson  vs. 
Birch,  4  Taunton,  619;  and  see  on  this  point,  Lee  vs.  Gansel, 
Cowper,  I ;  ai^d  notes  to  Semayne's  Case,  i  Sm.  L.  C,  238,  243. 
For  the  form  of  a  plea  justifying  the  breaking  of  inner  doors, 
see  3  Chitty  PL,  1130. 

(r).  In  Britton  vs.  Cole,  i  Salkeld,  408,  it  was  held  that  a 
sheriff,  justifying  under  a  writ,  must  show  that  he  has  made  due 
return  of  the  execution.  Mr.  Chitty,  although  in  a  similar  plea 
he  includes  an  averment  as  to  the  return  of  the  writ,  says : 
"Though  the  above  form  is  given,  it  does  not  appear  to  be  neces- 
sary in  this  case  to  state  a  return  *  *  *  for  the  distinction  is 
between  mesne  and  final  process,  and  no  return  of  the  latter  need, 
in  general,  be  stated  in  the  pleading:*'  3  Chitty  PL,  1135,  note  q; 
citing  Cheasley  vs.  Barnes,  10  East,  73,  and  other  cases.  See  also 
Rowland  vs.  Veale,  Cowper,  18;  Puterbaugh,  Plead.  &  Prac,  378. 
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CASE  XIX. 


Doe  vs.  Roe. 


Assumpsit  for  Breach  of  Promise  to  Marry. 

Plural  Counts  on  Same  Cause  of  Action  Used  on 
Account  of  Doubt  as  to  Evidence. 


Statement. — This  declaration  illustrates  the  use  of  plural  counts 
for  the  sake  of  having  one  which  shall  conform  to  whatever  evi- 
dence may  be  possible  to  be  adduced  at  the  trial.  In  such  a  case, 
there  may  liave  been  no  actual  promise  to  marry,  such  a  promise 
being  only  inferred  from  visits,  attentions,  letters,  presents,  and 
other  sentimental  demonstrations.  Even  where  a  distinct  promise 
can  be  shown,  it  may  not  be  explicit  as  to  date,  the  fulfilment  of 
the  engagement  being  more  or  less  a  matter  of  subsequent  agree- 
ment between  the  parties,  and  left  to  depend  upon  more  or  less 
indefinite  contingencies.  While  the  plaintiff  may,  therefore,  be 
able  abundantly  to  establish  an  undertaking  to  marry,  it  may  be 
impossible  to  determine  in  advance  how  far  the  proof  will  ascer- 
tain any  particular  date  or  any  specific  condition  as  agreed  upon 
for  performance  of  the  contract,  or  to  predict  what  date,  or 
what  conditions,  shall  be,  in  the  judgment  of  the  court  or  of  the 
jury,  mosl  nearly  ascertained  by  the  evidence.  It  is  usual,  in  such 
a  case,  to  lay  the  promise  in  different  counts,  each  stating  an 
engagement  to  marry  at  a  different  time  or  upon  different  con- 
tingencies, in  a  view  to  relying  at  the  close  of  the  trial  upon  that 
pronvse  to  which  the  proof  most  closely  approximates:  note  b 
to  Case  XVII. 
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Declaration. 

In  the  Supreme  Court  of  the  District  op  Columbia. 

Jane  Doe^  an  Infant,  by  Daniel  Doe,   ' 

Her  Next  Friend, 

Plaintiff. 

V8. 


Richard  Roe, 

Defendant. 


At  Law, 
No.  50890. 


First  Count — Promise  to  Marry  on  Request, 

The  paintiff,  Jane  Doe,  an  infant  under  the  age  of 
twenty -one  years,  who  sues  by  Daniel  Doe  her  next 
friend,  by  George  Gray,  her  attorney,  sues  the  defend- 
ant, Richard  Roe,  for  that. 

Whereas,  heretofore,  to  wit,  on  the  first  day  of  May, 
in  the  year  1906,  at  the  city  of  Washington,,  in  the 
District  of  Columbia,  in  consideration  that  the  plain- 
tiff, being  then  unmarried,  had  then  and  there,  prom- 
ised the  defendant,  at  his  request,  to  marry  him,  when 
she,  the  plaintiff,  should  be  thereto  requested,  the 
defendant  promised  the  plaintiff  to  marry  her  when 
he  should  be  thereto  requested ; 

And  the  plaintiff  avers  that  she,  confiding  in  the  said 
promise  of  the  def ndant,  has  always  from  thence 
hitherto  remained  and  still  is,  unmarried,  and  has 
been  for  all  the  time  aforesaid,  and  still  is  there  ready 
and  willing  to  marry  him. 

Yet,  although  the  plaintiff,  after  the  making  of  the 
said  promise  of  the  defendant,  to  wit,  on  the  day  afore- 
said, there  requested  the  defendant  to  marry  her,  the 
defendant  did  not,  nor  would  then,  or  at  any  time 
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before  or  afterward,  marry  the  plaintiff,  but  refuses 
so  to  do;  to  the  damage  of  the  said  plaintiff  in  the 
sum  of  |5,000;  and  therefore,  etc.  (a). 

Second  Count. — Promise  to  Marry  in  a  Reason- 
able Time. 

And  the  said  plaintiff  further  sues  the  said  defend- 
ant for  that; 

Whereas,  heretofore,  to  wit,  on  the  first  day  of  May, 
in  the  year  1906,  at  the  city  of  Washington,  in  the 
District  of  Columbia,  in  consideration  that  the  plain- 
tiff, being  then  unmarried,  had  then  and  there  prom- 
ised the  defendant,  at  his  request,  to  marry  him,  the 
defendant  promised  the  plaintiff  to  marry  her  within 
a  reasonable  time  thereafter;  and  the  plaintiff  avers 
that,,  confiding  in  the  last  mentioned  promise  of  the 
defendant,  she  has  always  hitherto  remained  and  still 
is  unmarried,  and  there  has  been,  during  all  the  time 
last  aforesaid,  and  still  is,  ready  and  willing  to  marry 
the  defendant,  whereof  lie  has  always  there  had 
notice ;  yet,  although  a  reasonable  time  for  the  defend- 
ant to  marry  the  plaintiff  has  elapsed  since  the  maj^- 
ing  of  the  last-mentioned  promise  of  the  defendant, 
and  although  the  plaintiff,  after  the  lapse  of  such 
reasonable  time,  to  wit,  on  the  first  day  of  February, 
in  the  year  1907,  there  requested  the  defendant  to 
marry  her,  he  did  not,  nor  would,  within  such  reason- 
able time  as  aforesaid,  or  wlien  so  requested  as  afore- 
said, or  at  any  other  time,  marry  the  plaintiff,  but 
refuses  so  to  do ;  to  the  damage,  etc.,  and  therefore,  etc. 

Third  Count — Promise  to  Marry  on  a  Certain 
Day. 

Arid  the  said  plaintiff  further  sues  the  said  defend- 
ant, for  that, 
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Whereas,  heretofore,  to  wit,  on  the  first  day  of  May, 
in  the  year  1906,  at  the  city  of  Washington,  in  the 
District  of  Columbia,  in  consideration  that  the  plain- 
tiff, being  then  unmarried,  had  then  and  there  prom- 
ised the  defendant,  at  his  request,  to  marry  him  on 
the  first  day  of  February,  in  the  year  1907,  he,  the 
defendant,  promised  the  plaintiff  to  marry  her  on  the 
said  first  day  of  February,  1907. 

And  the  plaintiff  avers  that  she,  confiding  in  the 
said  promise,  on  the  first  day  of  February,  in  the  year 
1907,  and  before  and  ever  since,  was  and  has  been 
ready  and  willing  to  marry  the  defendant,  whereof 
he  then  and  there  had  notice.  Yet  the  said  defend- 
ant did  not  nor  would,  on  the  said  first  day  of  Febru- 
ary, in  the  year  1907,  marry  the  plaintiff,  but  he,  the 
defendant,  did  then  and  there  wholly  decline  and 
refuse  to  marry  the  plaintiff,  and  wholly  discharged 
her  from  the  performing  of  her  said  promise,  to  the 
damage,  etc.,  and  therefore,  etc.  (6). 

Mca.    To  all  the  Counts :   Disability  by  Disease. 

Caption. — Ut  supra. 

Now  comes  Richard  Roe,  defendant  in  the  above- 
entitled  cause,  by  his  attorney,  Thomas  Green,  and 
for  a  plea  to  the  declaration  of  the  plaintiff  herein 
filed,  and  to  each  of  the  several  counts  thereof,  says 
that  the  said  plaintiff  her  said  action  against  the  i^id 
defendant  ought  not  to  have  or  maintain,  because  the 
said  defendant  says, 

that  after  the  said  agreement  and  promises  in  the 
said  declaration,  and  in  the  several  counts  thereof,  al- 
leged and  stated,  and  before  any  breach  thereof,  to  wit, 
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on,  etc.,  at,  etc.,  the  said  defendant  became  and  was, 
and  thenceforth  hitherto,  has  been,  and  still  is, 
afflicted  with  a  dangerous  bodily  disease,  to  wit,  the 
disease  known  by  the  name  of  pulmonary  consump^ 
tion  or  tuberculosis  of  the  lungs,  which  has  occa- 
sioned, and  still  does  from  time  to  time  occasion, 
frequent  and  severe  bleeding  from  the  lungs  of  the 
said  defendant,  and  has  caused  and  causes  him,  the 
said  defendant,  to  be  very  sick,  weak,  sore,  and  dis- 
abled, by  reason  of  which  disease  and  of  the  said  prem- 
ises, the  said  defendant  then  became  and  was,  and  still 
is,  incapable  of  marriage  without  great  danger  to  his 
life,  and  therefore  unfit  for  the  married  state;  whereof 
the  said  plaintiff  had  notice  before  the  commencement 
of  this  action ;  and  this  the  said  defendant  is  ready  to 
verify,  etc.  (c). 

(a).  In  Doctor  Warren's  "Ten  Thousand  a  Year,"  Chapter  XX, 
when  Mr.  Aubrey  and  the  Attorney  General  visited  Mr.  Weasel, 
the  special  pleader,  they  found  him  thus  engaged: 

"He  was,  in  fact,  drawing  a  Declaration  in  an  action  for  Breach 
of  Promise  of  Marriage  *  *  *  ;  and  his  task  seamed  to  be  ren- 
dered very  difficult  by  the  strange  conduct  of  the  defendant — 
surely  the  most  fickle  of  mankind — who,  with  a  strange  inconsist- 
ency, not  knowing  his  own  mind  for  a  day  together,  had  prom- 
ised to  marry  Miss  McSquint,  the  heartbroken  plaintiff,  firstly, 
within  a  reasonable  time;  secondly,  on  a  given  day;  thirdly,  on  the 
defendant's  return  from  the  Continent;  fourthly,  on  the  death 
of  his  father  (both  of  which  events  were  averred  to  have  taken 
place) ;  fifthly,  when  the  defendant  should  have  cut  his  wise 
teeth  (which  it  was  averred  he  had) ;  and,  lastly,  on  'being 
requested'  by  the  lady — which  it  was  averred  she  had  done,  and 
in  the  most  precise  and  positive  manner,  had  been  ready  and 
willing,  and  then  [what  will  the  ladies  say?]  'tendered  and  offered 
herself  to  marry  the  said  defendant/  who  had  then  wholly  neg- 
lected and  refused  to  do  any  such  thing. 

"One  notable  peculiarity  of  the  case  was,  that  all  these  promises 
had  been  made,  and  all  these  events  had  transpired,  in  one  par- 
ticular place — and  that  rather  an  odd  one — viz.,  in  the  'parish  of 
Saint    Mary   Le    Bow,    in    the    ward    of    Cheap,    in    the    city    of 


Case  XIX— Doe  vs.  Roe.  483 

London/  If  you  had  been  better  acquainted  with  Mr.  Weasel's 
associations  and  mode  of  doing  business,  you  would  have  discov- 
ered that,  in  his  imagination,  almost  all  the  occurrences  of  life 
took  place  at  this  same  spot." 

Mr.  Weasel's  reasons  for  laying  all  his  romantic  incidents  in 
that  commercial  quarter  will  appear  from  Shipman,  382;  Perry, 
327;  Tyler,  272;  note  ee  to  Case  XIV,  supra.  As  to  his  reason 
for  declaring  on  the  same  promise  in  so  many  various  forms, 
see  the  statement  prefixed  to  this  case,  and  Shipman,  366;  Tyler, 
258;  Perry,  314. 

(b).  The  purpose  in  thus  laying  the  promise  in  various  forms, 
as  is  suggested  in  the  statement  prefixed  to  the  case,  is  to  have  one 
form  of  statement  which  shall  fit  whatever  promise  may  be  estab- 
lished by  the  evidence.  The  reason  for  the  necessity  of  so  being 
prepared  with  a  statement  supported  by  the  proof  lies  in  the 
doctrine  of  variances:  note  n  to  Case  XIV,  supra;-  Shipman,  340; 
Tyler,  118.  190;  Perry,  204.  If  there  were  simply  an  averment 
(aUegatum)  of  a  promise  to  marry  on  a  certain  day,  and  the 
fact  proved  (probatum)  should  be  a  promise  to  marry  in  a  rea- 
sonable time,  there  would  not  be  that  conformity  between  the 
allegata  and  the  probata  which  the  principles  of  pleading  require. 
So,  if  the  declaration  alleges  promises  to  marry  at  different  times 
or  upon  request,  and  the  evidence  should  show  a  promise  to 
marry  upon  the  happening  of  some  other  event,  as  the  death  of 
defendant's  father.  Upon  the  same  principle,  the  common  counts 
are  used,  in  cases  proper  for  their  use,  to  guard  against  a  vari- 
ance between  the  cause  of  action  stated  in  the  declaration  and  the 
state  of  facts  established-  by  the  evidence,  the  purpose  being  to 
have  some  form  of  statement  which  shall  fit  whatever  proof  may  be 
found  available:  note  m  to  Case  IX,  supra;  note  /  to  Case  XX, 
infra;  note  b  to  Case  XVII,  supra, 

(c).  This  plea  was  held  bad  on  general  demurrer  in  Hall  vs. 
Wright,  Ellis,  Bl.  &  Ell.,  746;  Shirley's  Leading  Cases,  207,  in- 
the  Queen's  Bench  in  1858.  A  number  of  American  cases  adopt 
a  different  doctrine  or  substantially  qualify  that  laid  down  by 
the  English  court :  Allen  vs.  Baker,  86  N.  C,  91 ;  Grover  vs. 
Zook,  87  Pac.  Rep.,  638;  Saunders  vs.  Coleman,  97  Va.,  690; 
Shackleford  vs.  Hamilton,  93  Ky.,  80;  Trammell  vs.  Vaughan,  158 
Mo.,  214;  Kautzler  vs.  Grant,  2  111.  App.,  236.  Tending  to  support 
the  decision  in  Hall  vs.  Wright  are  Chitty  on  Contracts,  795 
Ciith  Am.  Ed.)  ;   Smith  *vs.   Compton,  67  N.  J.  L.,   548. 
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CASE  XX. 

DoEJ  vs.  Roe. 

Debt  on  Instrument  of  Doubtful  Character. 

Plural  Counts  Used  to  State  the  Same  Transaction 
Because  of  Uncertainty  as  to  the  Law. 

Statement. — The  present  plaintiff,  at  Norfolk,  Virginia,  on  May 
I,  1909,  lent  to  the  defendant  the  sum  of  $i,aoo,  for  which  the 
latter  made,  and  gave  to  the  plaintiff,  what  was  intended  to  be 
his  promissory  note  payable  in  ninety  days  from  that  date. 
Whether  by  inadvertence,  ignorance,  or  design,  the  maker  of  the 
note  attached  to  his  signature  thereon  the  word  "seal"  enclosed 
in  brackets.  The  debt  not  having  been  paid,  the  plaintiff  desires 
to  sue  for  the  amount  of  the  loan.  In  view  of  the  somewhat  diverse 
views  of  the  various  authorities  with  respect  to  what  constitutes 
a  sealed  instrument  (note  h,  infra)  the  plaintiff  is  in  doubt  whether 
his  note  will  be  pronounced  a  sealed  or  an  unsealed  contract.  The 
unsettled  state  of  the  law,  in  some  jurisdictions,  on  this  point 
makes  it  unsafe  for  him  to  declare  on  the  note  as  either  sealed 
or  unsealed.  Therefore  he  alleges,  in  different  counts,  that  it  is 
both.  In  order  thus  to  provide  against  both  contingencies  of 
judicial  opinion,  he  must  use  debt,  that  being  the  only  form 
of  action  which  is  adapted  to  both  contracts  under  seal  and 
simple   contracts. 

It  happens,  however,  that  there  is,  or  may  be,  some  doubt  whether, 
in  this  District,  the  action  of  debt  may  be  maintained  upon  a 
promissory  note :  note  /,  infra.  In  order  to  meet  the  possibility  that 
the  court  may  hold  that  debt  cannot  be  so  maintained,  plaintiff 
adds  a  common  count  for  the  money,  intending,  in  case  the  court 
shall  be  against  him  on  the  other  counts,  to  prove  the  considera- 
tion of  the  note  and  to  recover  the  loan  independently  of  the 
note:  note  k,  infra. 

The  situation  exemplifies  the  considerations  concerning  the  use 
of  plural  counts  which  are  suggested  in  note  b,  II,  (3),  to  Case 
XVII,  supra. 

The  case  may  further  serve  as  an  illustration  of  the  reasons 
which  may  operate  in  the  selection  of  the  action  in  such  a  situa- 
tion: note  m;  and  of  the  considerations  controlling  the  election, 
generally,  of  actions:  'note  n,  infra. 
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Declarmtion. 

Caption. 

In  the  Supreme  Coirt  of  the  Distrk  t  op  Columbia. 

John  Dob,  ^ 


V8. 

Richard  Roe, 

Defendant. 


Plaintiff.      , ,  ^ 

At  Law, 

No.  45678. 


First  Count — Debt  on  Specialty. 

The  plaintiff,  John  Doe,  by  his  attorney,  Gteorge 
Gray,  sues  the  defendant,  Richard  Roe,  for  that 

Whereas,  heretofore,  to  wit,  on  the  first  day  of  May,  in 
the  year  1909,  at  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia  (a),  the  said  defendant,  by  the  name 
of  R.  B.  Roe,  by  his  certain  writing  obligatory,  bear- 
ing date  of  the  said  day,  and  now  here  to  the  court 
shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
bound  himself  to  pay  to  the  said  plaintiff,  or  to  the 
order  of  the  said  plaintiff,  the  sum  of  one  thousand 
dollars,  in  ninety  days  after  the  said  day,  with 
interest  upon  the  said  sum  at  the  rate  of  six  per 
cent  per  annum ; 

Yet  the  said  defendant  did  not  pay,  and  has  not 
paid,  the  said  sum  or  any  part  thereof,  but  so  to  do 
hath  hitherto  refused  and  still  doth  refuse; 

To  the  damage  of  the  said  plaintiff  in  the  sum  of 
one  thousand  dollars  and  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  the  said  first  day  of 
May,  in  the  said  year  1909. 

And,  therefore,  the  said  plaintiff  brings  his  suit, 
and  he  claims  on  account  of  the  premises  the  said 
amount  of  money,  together  with  the  costs  of  suit. 
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Second  Count. — Debt  on  a  Promissory  Note. — And 
the  said  plaintiff  further  sues  the  said  defendant  for 
other  money  payable  by  the  said  defendant  to  the  said 
plaintiff,  for  that, 

Whereas,  heretofore,  to  wit,  on  the  first  day  of  May, 
in  the  year  1909,  at  the  city  of  Washington,  in  the 
District  of  Columbia,  the  said  defendant,  by  the  name 
of  R.  B.  Roe,  made  his  certain  promissory  note  in 
writing,  bearing  date  as  of  the  day  and  year  afore- 
said and  therein  mentioned,  and  then  and  there  deliv- 
ered the  said  note  to  the  said  plaintiff,  by  which 
said  note  he,  the  said  defendant,  then  and  there  prom- 
ised to  pay  to  the  said  plaintiff,  or  to  the  order  of 
the  said  plaintiff,  the  sum  of  one  thounsand  dollars, 
in  ninety  days  after  the  date  aforesaid,  with  interest 
on  the  said  sum  from  the  date  aforesaid  of  the  said 
note  at  the  rate  of  six  per  cent  per  annum,  for  value 
received  (&) ; 

Whereby  and  by  reason  whereof  the  said  defendant 
then  and  there  became  liable  to  pray  to  the  said  plain- 
tiff the  said  sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and  effect  of  the 
said  promissory  note  (c) ; 

And  although  the  said  sum  of  money  in  the  said 
promissory  note  specified  hath  long  since  been  due  and 
payable  according  to  the  tenor  and  effect  of  the  said 
note. 

Yet  the  said  plaintiff,  in  fact,  saith  that  the  said 
defendant,  although  often  requested  so  to  do,  did 
not  nor  would  pay  the  said  sum  of  money,  or  any  part 
thereof,  to  the  said  plaintiff  or  to  his  order,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and 
still  doth  so  neglect  and  refuse; 

Whereby  an  action  hath  accrued  to  the  said  plaintiff 
to  demand  and  have  of  the  said  defendant  the  said 
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sum  of  one  thousand  dollars,  with  interest  thereon 
from,  etc., 

And,  therefore,  the  said  plaintiff  brings  his  suit; 

And  the  said  plaintiff  claims  on  account  thereof  the 
sum  of  one  thousand  dollars,  with  interest  thereon 
from,  etc.,  together  with  the  costs  of  this  suit. 

Third  Count. — Dehf  on  Simple  Contract.  Common 
Counts. — ^And  the  said  plaintiff  further  sues  the  said 
defendant  for  other  money-  payable  by  the  said  defend- 
ant to  the  said  plaintiff  for  that  ((2) , 

Indebitatus. — Wliereas,  heretofore,  to  wit,  on  the 
first  day  of  May,  in  the  year  1909,  at  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  the  said  defend- 
ant was  indebted  to  the  said  plaintiff  in  the  sum  of 
one  thousand  dollars  for  so  much  money  before  that 
time  lent  and  advanced  by  the  said  plaintiff  to  the  said 
defendant  at  his  special  instance  and*request,  and  to 
be  paid  to  the  said  plaintiff  when  he,  the  said  defend- 
ant should  be  thereunto  afterwards  requested; 
whereby,  and  by  reason  of  the  said  sum  of  money, 
being  and  remaining  wholly  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  th(' 
said  defendant  the  said  sum  of  one  thousand  dol- 
lars (e) ; 

Money  Paid. — And,  whereas,  also,  heretofore,  to  wit, 
at  the  time  and  place  aforesaid,  the  said  plaintiff  had 
paid,  laid  out  and  expended  a  certain  other  sum  of 
money,  to  wit,  the  sum  of  one  thousand  dollars,  for 
the  said  defendant,  and  at  his  like  special  instance 
and  request,  and  to  be  paid  to  the  said  plaintiff  by  the 
said  defendant  when  he  should  be  thereunto  after- 
wards requested;  whereby  and  by  reason  of  the  said 
sum  of  money,  being  and  remaining  wholly  unpaid, 
an  action  hath  accrued  to  the  said  plaintiff  to  demand 
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and  have  of  the  said  defendant  the  said  snm  of  one 
thousand  dollars ; 

Money  Had  and  Received. — ^And,  whereas,  also, 
heretofore,  to  wit,  at  the  time  and  place  aforesaid,  the 
said  defendant  had  and  received  a  certain  other  sum 
of  money,  to  wit,  the  sum  of  one  thousand  dollars,  to 
and  for  the  use  of  the  said  plaintiff,  and  to  be  paid  to 
the  said  plaintiff  by  the  said  defendant  when  he 
should  be  afterwards  thereunto  requested;  whereby 
and  by  reason,  etc.  [as  before  to  the  end  of  the  para- 
graph] ; 

Account  Stated.  —  Insimul  Computasaent.  —  And» 
whereas,  also,  heretofore,  to  wit,  at  the  time  and  place 
aforesaid,  the  said  defendant  accounted  with  the  said 
plaintiff  of  and  concerning  divers  other  sums  of 
money,  before  that  time  and  then  due  and  owing,  and 
in  arrears  and  tlnpaid,  from  the  said  defendant  to  thk 
said  plaintiff,  and  upon  that  accounting  the  said 
defendant  was  then  and  there  found  to  be  in  arrear 
and  indebted  to  the  said  plaintiff  in  the  further  sum 
of  one  thousand  dollars,  to  be  paid  to  the  said  plain- 
tiff by  the  said  defendant  when  he  should  be  after- 
ward thereunto  requested ;  whereby  and  by  reason,  etc. 
[as  in  preceding  paragraphs]. 

Ooods  Sold  and  Delivered — Work  and  Labor  Done 
and  Materials  Provided. — Use  and  Occupation  of  Real 
Estate,  Etc. — [Additional  averments  or  counts  alleg- 
ing in  like  manner  indebtedness  on  these  and  other 
accounts,  according  to  the  facts  of  the  case,  may  be 
added,  all  drawn  in  the  forms  above  indicated;  after 
all  of  such  counts  as  are  deemed  desirable  have  been 
set  out,  the  declaration  proceeds  to  the] : 

Breach. — Yet  the  said  defendant,  although  often 
requested  so  to  do,  hath  not  yet  paid  any  of  the  said 
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several  Bums  of  money,  or  any  part  thereof,  to  tlie  said 
plaintiff,  but  so  to  do  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  so  neglect  and  refuse,  to 
the  damage  of  the  said  plaintiff  in  the  sum  of  one 
thousand  dollars;  and 

Production  of  Suit. — Therefore  he  brings  suit ; 

Claim. — ^And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  i>er  cent  per  annum  from 
the  said  first  day  of  May,  in  the  year  1909,  together 
with  the  costs  of  this  suit  (/). 

(fl).  In  strict  technical  propriety,  there  should  he  here  a  special 
venue  laid,  "at  Norfolk  in  the  State  of  Virginia,  to  wit,  in  the  Dis- 
trict of  Columbia/'  because  the  paper  is  sued  on  as  a  specialty,  and 
"Dating  a  bond  makes  it  local:"  Robert  vs.  Hamage,  2  Ld.  Raym., 
1043;  Shipman,  386;  Perry,  332;  Tyler,  278;  note  a  to  Case  XI; 
note  d  to  Case  XIV.  But  the  inaccuracy,  if  such  it  be  in  the 
present  state  of  the  law,  would  be  objectionable  only  upon  special 
demurrer  or  a  motion  to  strike  out. 

(b).  If  debt  lies  at  all  upon  a  promissory  note:  note  ;',  infra: 
it  is  only  when  the  note  is  expressed  to  be  for  "value  received," 
and  these  words  "are  essential  to  sustain  an  action  of  debt :"  2  Chitty 
pi.,  388,  note  cc  Croswell  vs.  Crisp,  2  Dowling,  635;  Lyons  vs. 
Cohen,  3  Dowling,  343 ;  Priddy  vs.  Henbry,  i  B.  &  Cres.,  674 ;  Bishop 
vs.  Young,  2  Bos.  &  P.,  78. 

(c).  It  will  be  noticed  that  in  none  of  the  counts  of  this  declara- 
tion is  it  alleged  that  the  defendant  "undertook  and  promised,"  since 
such  an  allegation  would  convert  the  action  into  one  in  assumpsit, 
those  being  the  characteristic  words  of  assumpsit:  Brill  vs.  Neelc, 
3  B.  i&  Aid.,  208.  In  the  common  counts  especially,  care  must  be 
taken  to  avoid  the  words  of  assumpsit,  tlv>ugh  it  seems  that  the 
phrase  "undertook  and  agreed"  would  not  be  inconsistent  with  a 
form  in  debt :  2  Chitty  PI.,  386,  note  v.  In  debt  on  simple  contract, 
the  words  "whereby  an  action  hath  accrued,  etc.,"  are  generally 
characteristic ;  but  "undertook  and  promised"  would  confuse  the  case 
niith  assumpsit. 

(</).  The  use  of  the  common  counts  in  assumpsit  is  explained  in 
Shipman,  19,  20,  221,  et  seq.;  Perry,  88;  Tyler,  283,  note  s;  and  in 
the  cases  cited  in  note  k  to  Case  IX,  supra.  They  are  used  also 
in  debt:  Perry,  54;  and  in  debt  on  simple  contract,  the  common 
counts  are  the  only  usual  form  of  stating  the  goods  sold,  work  done, 
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money  lent,  and  such  other  matters  which  constitute  the  meritorious 
ground  upon  which  the  action  of  debt  proceeds :  Tyler,  283.  In  debt, 
as  in  assumpsit,  the  use  of  several  common  counts  covers  a  multi- 
tude of  uncertainties  in  respect  of  facts  and  proof,  enabling  the 
pleader  to  be  prepared  with  a  claim  which  will  conform  to  any 
kind  of  evidence  which  he  shall  be  able  to  adduce  at  the  trial,  and  to 
fit  some  one  of  his  allegations  to  any  state  of  facts  which  may 
develop:  note  h,  II,  (i),  (2),  to  Case  XVII;  note  h  to  Case  XIX, 
supra. 

The  distinction  between  the  common  counts  in  debt  and  in  assump- 
sit, in  respect  of  form,  is  that  in  debt  these  counts  do  not  allege 
that  the  defendant  "undertook  and  promised,"  whereas  that  phrase 
must  occur  in  the  counts  in  assumpsit,  that  is  to  say,  in  the  full  form  of 
the  assumpsit  counts.  By  Rule  27  the  use  is  authorized  of  the  highly 
condensed  form  which  is  employed  in  the  declaration  in  Case  IX, 
supra,  and  in  which  there  are  no  words  characteristic  of  either  debt 
or  assumpsit.  It  would  seem  to  result  that  the  form  prescribed 
might  be  used  in  either  form  of  action;  but  where,  as  in  this  case, 
it  is  desirable  to  avoid  the  very  appearance  of  assumpsit,  it  may 
be  prudent  to  expand  the  common  counts  as  is  done  in  the  foregoinij 
declaration. 

(e).  This  first  common  count  is  in  what  is  called  the  indebitatus 
form,  which  differs  from  the  other  forms  in  that  it  alleges  only  an  exist- 
ing indebtedness  on  account  of  whatever  is  intended  to  be  proved, 
whereas  the  other  counts  recite  that  the  money  was  lent,  or  had  and 
received,  or  that  the  goods  were  sold  and  delivered,  and  so  forth.  Thus, 
the  usual  form  of  the  count  for  money  lent  would  commence,  "whereas. 
a^so,*the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  had  lent  to  the  said  defendant,  and  the  said  defend- 
ant had  then  and  there  borrowed  of  the  said  plaintiff,  a  large  sum 
of  money,  to  wit,  etc."    Compare  the  counts  immediately  following. 

(f).  In  the  forms  approved  by  Mr.  Chitty,  each  count  alleges  as 
due  on  account  of  the  matter  of  that  count  the  plaintiff's  whole 
demand,  in  this  case  $1,000,  and  the  conclusion  alleges  that  there 
is  due  the  aggregate  of  the  several  sums  specified  in  the  several 
counts;  that  is,  in  this  case,  $1,000  multiplied  by  the  number  of 
the  counts  used.  But  a  discrepancy  in  the  addition  is  not  demur 
rable:  2  Chitty  PI.,  384,  note  0;  and  it  seems  better,  as  a  matter  of 
good  taste,  and  perhaps  for  other  reasons,  not  to  make  an  excessive 
claim  in  the  concluding  clause.  In  the  newspapers  and  in  the 
reports  of  commercial  agencies  the  suit  will  be  reported  as  an  action 
for  whatever  amount  is  claimed  in  the  conclusion.  If  the  suit  is 
actually  only  for  $t,ooo,  it  will  probably  not  seriously  strain  the 
defendant's  credit;  whereas  if  it  is  reported  as  a  suit  for  $5,000 
or  $10,000,  according  to  the  number  of  counts,  it  may  be  productive 
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of  disastrous  consequences,  for  which  an  effort  may  be  made  to  hold 
the  plaintiff  and  his  attorney  liable.  For  this  reason,  and  for  others, 
it  may  be  preferable  to  lay  as  damages  only  the  sum  really  demanded. 

Demurrer  to  First  Count,  upon  Oyer. 

Caption. — Ut  supra. 

Oyer. — Now  comes  Richard  B.  Roe,  defendant  to 
the  above-entitled  cause,  by  his  attorney,  Thomas 
Green,  and  prays  oyer  of  the  supposed  writing  obli- 
gatory mentioned  in  the  first  count  of  the  declaration 
filed  herein  by  the  plaintiff  {g) 

And  the  same  is  read  to  him  in  these  words  and 
figures,  to  wit : 

^^NoRFOLK,  Va.,  May  1,  1909. 

"Ninety  days  after  date,  I  promise  to  pay  to  John 
Doe,  or  order,  one  thousand  dollars,  with  interest  at 
the  rate  of  six  per  cent  per  annum. 

[Signed.]  "R.  B.  Roe  [seal].^' 

Demurrer. — Which  being  read  and  heard,  the  said 
defendant  says  that  the  said  first  count  of  the  said 
declaration  is  bad  in  substnce. 

Thomas  Green, 
Attorney  for  Defendant. 

Note — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these: 

1.  That  there  is  a  variance  between  the  declaration 
and  the  paper  set  out  on  oyer,  in  this,  that  the  said 
paper  is  not  a  sealed  instrument  as  the  same  is  stated 
and  described  in  the  said  declaration    (h). 
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2.  That,  &c.,  &c.  [Stating  any  other  matters  of 
legaJ  insufficiency.]  (i). 

Demurrer    to  Second    Count,  upon  the    Pace  of  the 

Narr. 

And  the  said  defendant,  as  to  the  second  count  of 
the  said  declaration,  says  that  the  said  count  is  bad  in 
substance. 

Thos.  Gbeen^ 
Attorney  for  Defendant. 

Note — ^Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  are 
these  (;) : 

1.  That  the  form  of  the  action  is  misconceived,  the 
count  being  in  debt  upon  a  promissory  note,  upon 
which  instrument,  as  the  same  is  stated  and  described 
in  the  said  count,  the  action  of  debt  cannot  be  main- 
tained (k). 

Plea  to  Third  Count,  Nil  Debet. 

Caption. — Ut  supra. 

Commencement. — Appearance — Now  comes  Rich- 
ard B.  Roe,  the  defendant,  in  the  above  efititled  cause, 
by  his  attorney,  Thomas  Green, 

Defense. — And  defends  the  wrong  and  injury,  when, 
&c.,  and  says  ( / ) . 

Body. — Nil  debet. — That  he  does  not  owe  the  sum  of 
money  which  is  mentioned  and  demanded  in  the  decla- 
ration herein  by  the  plaintiff  filed,  or  any  part  of  the 
said  sum. 

Modo  et  forma. — In  manner  and  form  as  the  said 
plaintiff  hath  in  the  said  declaration  thereof  com- 
plained against  him ; 
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Conclusion. — Ad  Putriam. — ^And  of  this  the  said 
defendant  puts  himself  upon  the  country  (m)  (n). 

(g).  Profert  of  the  note  was  necessarily  made  in  the  first  count 
of  the  declaration,  because  in  that  count  plaintiff  alleges  it  to  be 
a  sealed  instrument;  and  profert  must  be  made  of  any  specialty 
alleged  as  the  foundation  of  the  action,  and  also,  by  the  ancient 
law,  of  letters  testamentary  and  letters  of  administration  when 
the  plaintiff  sued  as  executor  or  administrator:  i  Chitty  PI.,  365: 
Shipman,  173,  497;  Perry,  185,  427;  Tyler,  100,  102,  380.  But  it 
is  now  not  necessary,  nor  is  it  customary,  to  make  profert  of  letters 
testamentary  and  letters  of  administration:  note  c  to  Case  IX; 
nor  can  profert  properly  be  made  of  a  record,  such  as  a  judgment, 
01  of  any  paper  filed  as  a  record  in  a  court  or  in  a  public  office; 
note  b  to  Case  XIII;  and  profert  need  not  be  made  of  a  paper 
which,  though  sealed,  is  not  technically  a  deed,  such  as  a  sealed 
will:   I   Chitty  PI.,  366. 

Of  instruments  not  under  seal,  profert  is  not  only  unnecessary  but 
improper  to  be  made.  Therefore,  in  the  second  count  of  the  decla- 
ration in  the  present  case,  in  which  plaintiff  alleges  the  paper  as  a 
promissory  note,  he  does  not  make  profert;  nor  can  defendant 
demand  oyer  on  demurrer  to  that  count,  or  in  argument  of  his 
demurrer  to  that  count  take  advantage  of  the  oyer  obtained 
on  demurrer  to  the  first  count :  note  k,  infra. 

The  purpose  of  craving  oyer  before  demurring  to  the  first  count  is 
to  oblige  plaintiff  to  put  on  the  record  the  paper  upon  which  that 
count  is  predicated  and  which  is  alleged  to  be  a  writing  obligatory, 
that  is,  a  sealed  instrument,  of  a  certain  description  in  respect  of 
date  and  other  partiailars.  The  paper,  being  produced  upon  defend- 
ant's demand  of  oyer,  becomes  a  part  of  the  declaration;  and,  if 
defendant  can  point  out  any  discrepancy  between  the  instrument 
described  in  the  count  and  the  paper  produced,  he  may  sustain  a 
demurrer  to  the  count  as  supplemented  by  the  document  described 
therein.  Thus,  here,  he  demurs  on  the  ground  that  the  note  as 
exhibited  on  oyer  appears  to  be  an  unsealed  instrument,  and  not  one 
under  seal  as  it  is  described  in  the  count:  note  h,  infra.  So,  in 
Cabell  vs.  Vaughan,  Case  V,  supra,  the  defendant  thought  he  might 
demur  because  the  bonds  produced  on  oyer  appeared  to  be  the  bonds 
of  other  obligors  in  addition  to  the  defendant;  and  see  as  to  the 
propriety  and  effect  of  so  demurring  after  obtaining  oyer  of  a 
document  alleged  in  the  declaration:  Tyler,  104;  Perry,  187*  note  t 
to  Case  XI ;  notes  m  and  bb  to  Case  XIV,  supra. 

In  addition  to  the  substantial  question,  whether  the  paper  produced 
is  under  seal,  defendant  might  suggest  a  variance  between  that  paper 
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as  produced  and  the  instrument  described  in  the  declaration,  in  that 
the  one  appears  to  be  dated  at  Norfolk  and  the  other  is  stated  as 
made  at  Washington ;  but  the  point  could  hardly  be  made  profitable, 
except  possibly,    by  special  demurrer,  for  delay:  note  a,  supra. 

(h).  Anciently  nothing  was  recognized  as  a  seal  but  a  piece  of 
wax  impressed  with  some  design  and  affixed  to  the  paper  intended 
to  be  sealed.  In  the  course  of  time  it  came  to  be  admitted  that  an 
impression  made  upon  the  paper  itself  would  constitute  a  seal,  and 
ultimately,  by  statute  or  otherwise,  in  most  states,  a  scroll  or  similar 
device  inscribed  on  the  paper  was  allowed  to  operate  as  a  seal :  Am. 
&  Eng.  Encyc.  Law  (ist  Ed.),  v.  21,  p.  882.  In  certain  early  decisions 
it  was  thought  necessary  that  a  document,  in  order  to  become  a  sealed 
instrument,  should  recite  in  the  body  of  it  that  it  was,  or  was 
intended  to  be,  sealed;  as  by  the  words,  "In  testimony  whereof 
the  parties  aforesaid  have  hereunto  affixed  their  respective  seals/' 
And  the  courts  in  some  states,  particularly  in  Virginia  and  Alabama, 
seem  still  to  hold  that  a  mere  scroll  will  not  convert  a  paper  into 
a  sealed  instrument  unless  a  purpose  to  affix  a  seal  is  recited  in  the 
document:  Am.  &  Eng.  Encyc.  Law,  v.  21,  p.  844;  Austin  vs.  Whit- 
lock,  I  Munford,  487;  Carter  vs.  Penn,  4  Ala.,  140.  In  other  states, 
such  a  recital  is  held  unnecessary;  and  a  paper  bearing  a  scroll 
which  purports  to  be  a  seal  is  treated  as  a  sealed  instrument;  in 
some  jurisdictions  without  any  further  question ;  in  some  unless  there 
is  something  in  the  case  to  impair  the  presumption  that  the  scroll 
was  intended  as  a  seal;  and  in  still  other  states,  the  character  of 
the  document,  as  sealed  or  unsealed,  is  determined  by  considera- 
tion of  its  nature  or  of  the  intentions  of  the  parties  in 
affixing  the  seal,  as  such  intentions  are  ascertained  by 
presumption  or  by  evidence  or  by  inference  from  circumstances: 
Mill  Dam  Foundry  vs.  Hovey,  22  Pick.,  428;  Brown  vs.  Jordhal,  32 
Minn.,  135;  Eames  vs.  Preston,  20  111.,  389;  Wing  vs.  Chase,  35 
Maine,  265;  Todd  vs.  Trust  Co.,  118  N.  Y.,  347;  Trasher  vs.  Ever- 
hardt,  3  Gill  &  J.,  246;  Edelin  vs.  Sanders,  8  Md.,  118;  Moses  vs. 
U.  S.,  166  U.  S.,  571 ;  Koehler  vs.  Hubby,  2  Black  (U.  S.).  715;  R-  R- 
Co.,  vs.  Hooper,  160  U.  S.,  514.  Cases  in  this  District  are:  Green 
vs.  Lake,  2  Mackey,  143;  Howgate  vs.  U.  S.,  3  App.  D.  C,  289; 
Clarke  vs.  Read,  12  App.  D.  C,  343;  Brown  vs.  Ins.  Co.,  21  App. 

D.  C,  325. 

(1).  If  this  note  were  sued  upon  in  Virginia,  the  state  of  its 
origin,  it  would  be  held  an  unsealed  instrument:  note  h,  supra. 
In  any  other  state  it  would  be  held  sealed  or  unsealed  according  to 
the  rule  of  the  particular  jurisdiction,  and  without  regard  to  the 
character  of  the  instrument  under  the  law  of  the  state  where  it 
was  made:  Bank  z's.  Donnally,  8  Peters,  370;  the  rule  being  that 
all  matters  of  procedure,  which  includes  matters  of  pleading,  evi- 
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dence,  and  practice,  and  such  matters  as  the  character  and  effect  of 
documents — are  governed  by  the  lex  fori:  Leroy  vs.  Beard,  8  How., 
451 ;  Pritchard  vs.  Norton,  io6  U.  S.,  133 ;  Kring  vs.  Missouri,  107 
U.  S.,  221;  Hoadley  vs.  Transportation  Co.,  115  Mass.,  304.  The 
law  of  procedure  may  be  altered  from  time  to  time  at  the  will  of 
the  legislature,  and  the  changes  may,  by  their  effect  upon  the  con- 
duct of  trials,  affect  rights  and  contracts  previously  existing:  Hope 
vs.  Utah,  no  U.  S.,  574;  Colonna  vs.  Alton,  23  App.  D.  C,  296; 
as  by  depriving  a  party  of  the  defense  of  limitations:  Campbell  vs. 
Holt,  IIS  U.  S.,  620;  or  any  other  defense:  Berry  vs.  Clary,  77 
Maine)  482;  Hilliard  vs.  Leonard,  Moody  &  M.,  297;  though  on  this 
point  see  Costello  vs.  Palmer,  20  App.  D.  C,  210;  Shelley  vs. 
Wescott,  23  App.  D.  C,  135. 

It  results,  therefore,  that  in  this  case,  if  the  plaintiff  should  sue 
in  Virginia  on  this  note  as  a  sealed  instrument,  he  must  be  defeated : 
if  he  should  sue  on  it  in  Maryland  as  a  simple  contract,  he  would 
fail  there;  and,  if  he  sues  in  this  District,  it  will  be  safer  to  use  a 
plurality  of  counts,  and  sue  in  debt,  that  being  the  only  form  of 
action  in  which  he  does  not  run  the  hazard  of  being  non-suited  in 
the  event  that  the  court  may  be  of  an  opinion  differing  from  his  own 
as  to  the  character  of  the  instrument. 

(y).  In  Welsh  vs.  Craig,  8  Mod.,  ^73*  "the  court  were  clearly  of 
opinion  that  no  action  of  debt  would  lie  on  a  promissory  note."  In 
Bishop  vs.  Young,  2  Bos.  &  P.,  78,  it  was  held  that  debt  might 
be  maintained  by  the  payee  against  the  maker  of  a  promissory  note 
expressed  to  be  given  for  value  received:  note  b,  supra;  and  cases 
cited  in  2  Chitty  PI,  388,  note  cc.  In  Lindo  vs.  Gardner,  i  Cr.,  343, 
it  was  said  that,  in  Maryland  debt  did  not  lie  011  a  promissory  note, 
and  the  doctrine  was  applied  to  a  case  of  that  kind  coming  from 
the  District  of  Columbia.  Raborg  vs.  Peyton,  2  Wheaton,  385, 
adopts  the  decision  as  to  the  expression  of  value  received  in  Bishop 
vs.  Young,  and  goes  beyond  the  limit  set  in  that  case,  holding  that 
debt  will  lie  between  more  remote  parties  to  the  note. 

(k).  Since  no  profert  of  the  note  can  properly  be  made  in  the 
second  count,  because  in  that  count  it  is  alleged  as  an  unsealed 
document:  note  g,  supra;  it  is  impossible  for  defendant  to  demand 
oyer  on  that  count,  and  so  bring  upon  the  record  the  actual  paper 
upon  which  the  coimt  proceeds.  If  defendant  could  in  any  way,  at 
this  point,  get  the  note  to  the  knowledge  of  the  court,  he  might  assign 
as  an  additional  ground  of  demurrer  that  there  is  in  the  note  no 
expression  of  value  received,  which  may  be  a  reason  why  debt 
cannot  be  maintained  on  this  particular  note,  even  though  defendant 
is  wrong  in  his  general  objection  that  debt  does  not  in  any  case 
lie  on  a  promissory  note. 
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Inasmuch,  however,  as  the  second  count  alleges  that  the  note 
was  given  for  value  received,  and  oyer  cannot  be  had  upon  that 
count,  defendant  must  argue  his  demurrer  on  the  assumption  that 
plaintiff  has  in  his  possession  a  note  drawn  in  the  form  alleged  in 
this  count;  because  a  demurrer  admits  all  matters  of  fact  that  are 
well  pleaded:  Shipmari,  264;  Perry,  234;  Tyler,  159;  note  k  to  Case 
XVIII,  supra. 

Nor  does  the  exposition  of  the  note  on  oyer  had  to  the  first  count 
make  the  form  and  contents  of  the  note  the  subjects  of  knowledge 
dnd  comment  in  argument  on  the  demurrer  to  the  second  count. 
The  two  counts  describe  and  purport  to  proceed  upon  two  different 
and  distinct  instruments,  and  the  note  alleged  in  the  second  count 
does  not  appear  to  be  the  document  described  as  sealed  in  the  first 
count.  The  fact  that  the  note,  as  produced  on  oyer,  shows  that  it 
is  not  expressed  to  be  given  for  value  received,  does  not,  therefore, 
enable  defendant,  in  argument  of  his  second  demurrer,  to  notice 
the  variance  between  the  paper  upon  which  plaintiff  really  relies  and 
the  paper  described  in  the  second  count.  According  to  the  theory 
of  plural  counts,  each  count  is  based  upon  a  separate  cause  of 
action;  so  that,  while  everybody  may  know  that  the  note  alleged 
in  the  second  count  is  in  fact  the  writing  obligatory  alleged  in  thf 
first,  the  fiction  of  difference  is  so  strongly  intrenched  in  the  law 
that  the  actual  and  obvious  identity  of  the  two  papers  must  be 
ignored  in  considering  the  demurrers  to  the  two  counts.  And  defend- 
ant, in  arguing  his  demurrer  to  the  second  count,  must  limit  him- 
self to  the  general  proposition  that,  in  this  District,  debt  will  not 
lie  at  all  upon  any  promissory  note,  without  aid  from  the  fact 
that  this  particular  note  is  not  in  the  form  upon  which  some  authori- 
ties hold  that  debt  may  be  maintained. 

Should  this  demurrer  be  overruled  and  defendant  obliged  to  join 
issue  upon  the  second  count,  he  may  raise  at  the  trial  the  objec- 
tion that  the  note  is  not  expressed  to  be  given  for  value  received 
and  so  is  not  one  upon  which  debt  may  be  maintained.  When  the 
note  is  offered  in  evidence,  he  will  object  to  its  admission  on  the 
grounds :  First,  that  the  note  offered  differs  in  form  and  tenor  from 
that  described  in  the  second  count,  which  difference  will  be  urged 
as  a  variance:  Shipman,  340;  Tyler,  118,  199;  Perry,  ^04;  note  n 
to  Case  XIV,  supra;  and,  Second,  that  the  note  produced  is  not 
one  upon  which  debt  may  be  maintained,  the  words,  "for  value 
received,"  not  occurring  therein.  If  this  objection  shall  be  sustained, 
plaintiff's  action  must  fail,  so  far  as  it  proceeds  upon  the  second 
count;  and  it  is  in  a  view  to  that  contingency  that  the  common 
counts  are  attached  to  the  declaration,  those  counts  being  "safety - 
valves"  to  be  used  in  some  such  emergency :  note  h  to  Case  XVII  ; 
or   as  bases   to   which   retreat  can  be  had  after  defeat  upon   the 
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special  counts:  note  m  to  Case  IX,  supra.  If  defendant's  objection 
to  the  note  on  the  grounds  stated  shall  be  overruled,  he  will  reserve 
an  exception,  which  can  be  urged  in  the  appellate  court  as  ground 
for  reversing  the  judgment,  if  the  verdict  and  judgment  shall  go 
against  defendant:  note  s  to  Case  XIV,  supra. 

(/).  The  use  by  the  plaintiff  of  the  common  counts  in  this  case 
will  exemplify  the  adaptation  of  those  counts  to  serve  as  safety- 
valves:  note  b  to  Case  XVII,  supra;  or  as  anchor  cast  to  the  wind- 
ward in  anticipation  of  possible  difficulty  in  respect  of  the  special 
counts:  Shipman,  368,  372;  Tyler,  260,  264;  Perry,  319. 

The  first  count,  by  the  necessity  of  making  profcrt  of  the  paper 
described  as  a  sealed  instrument:  Shipman,  173,  497;  Perry,  185, 
427 ;  Tyler,  100,  180 ;  note  g,  supra ;  renders  it  possible  for  defendant 
to  raise  by  oyer  and  demurrer  the  question,  whether  the  note  is 
technically  one  under  seal.  If  the  court  should  be  of  opinion  that 
the  note  is  not  a  sealed  instrument,  the  demurrer  to  the  first  count 
would  be  sustained. 

If,  on  the  demurrer  to  the  second  count,  the  court  should  hold  that 
the  action  of  debt  does  not  He  upon  a  promissory  note,  plaintiff 
would  be  unable  to  maintain  his  action  on  that  count. 

In  such  a  situation,  as  the  common  counts  have  obliged  defendant 
tr  take  an  issue  in  fact,  plaintiff  may,  notwithstanding  the  failure  of 
his  other  counts  go  to  trial  and  prove  that  he  lent  the  money 
and  that  it  has  not  been  repaid.  And,  even  in  the  event  that  the 
demurrer  to  the  second  count  should  be  overruled,  plaintiff  may 
still  be  driven  to  these  counts.  The  overruling  of  the  demurrer 
to  the  second  count  would  amount  only  to  a  holding  that  debt 
will  lie  on  a  note  expressed  to  be  for  value  received :  notes  ;  and  k, 
supra.  As  the  plaintiff,  despite  his  averment  to  that  effect  in  the 
second  count,  has  no  such  note,  it  may  be  that  the  actual  note 
which  he  will  produce  at  the  trial  will  be  held  incompetent  to 
sustain  the  second  count ;  and,  if  the  court  shall  be  of  opinion 
that  debt  can  be  maintained  only  upon  a  note  purporting  to  be  for 
value  received,  the  note  will  be  excluded  from  evidence  upon 
defendant's  objection:  note  3  to  Case  XIV;  note  k,  supra.  In  that 
event,  plaintiff's  only  recourse  is  to  the  common  counts;  and  upon 
those  general  averments  he  can  prove  the  loan  of  the  money 
independently  of  the  note:  Keene  vs.  Meade,  3  Peters,  i. 

"It  often  happens  that,  when  the  special  counts  are  found  incapable 
of  proof  at  the  trial,  the  cause  of  action  will  resolve  itself  into  one 
of  these  general  pecuniary  forms  of  demand,  and  that  the  plaintiff 
may  obtain  a  verdict  on  one  of  these  money  counts,  though  he 
fail  as  to  all  the  rest:"  Shipman,  368;  Tyler,  260;  Perry,  316. 

(m).  This  case  further  exemplifies  the  considerations  which  may 
determine  the  choice  of  the  form  of  action  in  a  situation  which  is, 
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whether  certainly   or  probably,   within   the   scope  of  two  or  more 
forms. 

Had  the  pleader  known  certainly  that  the  note  would  be  held  to 
l>e  a  sealed  instrument,  he  would  have  had  a  choice  between  debt 
and  covenant,  both  of  which  lie  upon  sealed  instruments  when 
the  damages  are  ascertained  by  the  instrument  itself  or  are  sus- 
ceptible of  ascertainment  by  computation  upon  data  supplied  by 
the  instrument:  Shipman,  37,  39;  Perry,  51,  57;  Tyler,  46.  On  the 
other  hand,  could  the  pleader  predict  that  the  note  would  be  judi- 
cially pronounced  an  unsealed  paper,  he  could  have  elected  between 
debt  and  assumpsit,  both  of  which  lie  upon  simple  contracts  gener- 
ally: Shipman,  11,  39;  Perry,  51,  86;  Tyler,  46,  49. 

But,  if  the  plaintiff  had  chosen  covenant  and  the  court  had  held 
the  paper  to  be  an  unsealed  document,  the  action  must  have  failed, 
cither  because  the  declaration  would  have  been  held  bad  on  demurrer, 
or  because,  upon  issue  in  fact  joined,  the  note  when  produced  at 
the  trial  would  have  been  excluded  from  evidence  as  not  con- 
forming to  the  averment  of  a  sealed  instrument :  note  s  to  Case 
XIV;  the  difference  between  the  pap^r  offered  and  that  described 
in  the  declaration  in  covenant  constituting  a  variance :  notes  i  and  k, 
supra;  and  the  rule  being  that  covenant  cannot  be  maintained  upon 
a  simple  contract:  see  the  text-books  cited  above. 

Had  plaintiff  chosen  assumpsit,  he  would  have  run  the  like  risk 
of  failure  in  case  the  court  «5honld  hold  the  note  to  be  under 
seal;  since  assumpsit  cannot  be  maintained  upon  a  sealed  instru- 
ment :  Magnider  vs.  Belt,  7  App.  D.  C,  303. 

By  suing  in  debt,  plaintiff  steers  between  Scylla  and  Charybdis, 
and  is  prepared,  so  far  as  the  character  of  the  paper  goes,  for 
cither  contingency  of  judicial  opinion,  that  form  of  action  enabling 
him  to  use  plural  counts  in  which  the  note  shall  be  variously 
described,  and  also  to  provide  the  common  counts  for  resort  in  the 
event  of  failure  on  both  the  other  counts. 

Tn  the  note  next  following  are  noticed  some  of  the  other  con- 
siderations which  should  be  taken  into  account  in  selecting  the 
form  of  action  in  a  case  where  the  facts  lie  within  the  extent  of 
two  or  more  forms. 

(m).  Each  of  the  forms  of  action  is,  to  a  greater  or  less  extent, 
concurrent  with  one  or  more  other  forms;  and  very  often  a  giver 
state  of  facts  lies  within  the  overlapping  territory  of  two  or 
more  forms. 

Covenant  and  debt  arc  concurrent  in  respect  of  the  breach  of  a 
sealed  contract  where  the  damages  are  liquidated.  Debt  and  assump- 
sit lie  for  the  breach  of  an  unsealed  contract  where  the  damages 
are  liquidated:  note  /.  supra:  Shipman,  ii,  ^^y,  39:  Tyler,  46,  49; 
i^^rry,  51,  ^7-  ^-     A^^^ump^^it  and  case,  originally  identical:  note  c 
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to  Case  VIII;  are  often  concurrent,  as  where  goods  or  money 
have  been  obtained  by  deceit  or  other  tortious  means :  Shipman,  15 ; 
Perry,  79;  or  where  there  has  been  negligence  in  the  performancp  of  a 
simple  contract  whereby  the  plaintiff  has  been  injured:  Govett  vs. 
Radnidge,  3  East,  62;  Coggs  vs.  Bernard,  2  Ld.  Raym.,  909;  i  Sm. 
L.  C,  369;  Shirley's  L.  C,  41.  Trespass  or  case,  in  some  situa- 
tions,  may  lie  accordingly  as  the  plaintiff  conceives  his  injury  to 
be  the  direct  result  of  force  or  the  indirect  consequence  of  some 
other  wrong ;  as  in  cases  of  seduction  and  criminal  conversation : 
note  c  to  Case  XVIII ;  Shipman,  52,  89,  96;  Perry,  70,  80;  or  where 
the  plaintiff  has  been  injured  by  the  defendant's  negligence  in  driv- 
ing or  in  the  use  of  other  force:  Perry,  80;  Shipman,  57,  95;  Scott 
vs.  Shepherd,  2  W.  BI.,  892;  i  Sm.  L.  C,  797;  being  the  Case  of 
the  Squib,  in  which  trespass  was  maintained,  though  the  opinions 
seem  to  indicate  that  case  also  would  have  lain.  So  for  an  unlaw- 
ful taking  of  goods,  trespass,  trover,  replevin,  and  detinue  will  lie: 
Shipman,  50,  68,  103,  107;  Perry,  55,  73,  77,  90;  Tyler,  47,  49,  52. 

More  than  this,  many  acts  which  are  actually  and  essentially  torts 
may  be  treated  as.  raising  implied  contracts,  and  giving  the  injured 
party  an  option  to  sue  either  in  contract  or  in  tort.  If  I  buy  goods 
from  a  dealer,  saying  nothing  about  the  price,  or  even  about'  pay- 
ment at  all,  the  law  finds  in  the  transaction  an  implied  promise 
on  my  part  to  pay  the  dealer  whatever  the  goods  are  worth ;  and  he 
may  sue  in  general  assumpsit,  alleging  that,  in  consideration  of  my 
indebtedness  on  account  of  the  goods,  I  promised  to  pay  him  a 
certain  price  at  which  he  values  them,  that  is  using  the  money  counts, 
and  proceeding  upon  sheer  fiction :  Shipman,  19.  20,  220,  222 ;  Perry, 
88;  or  alleging  that  I  promised  to  pay  as  much  as  the  goods  were 
worth,  and  they  were  in  fact  worth  so  much,  using  the  Quantum 
2'alebant  count:  Shipman,  223.  On  like  principle  and  by  a  like  fic- 
tion, if  I  take  goods  without  any  negotiation,  as  clandestinely, 
forcibly,  or  even  by  felonious  personal  violence,  while  the  injured 
party  may  maintain  trespass,  trover,  or  replevin,  he  may  also  allege 
a  contract  as  inhering  in  the  transaction,  and  declare  in  assumpsit 
for  the  value  of  the  goods;  or,  in  other  words,  he  may  waive  the 
tort  and  sue  upon  a  purely  fictitious  contract  which  is  at  variance 
with  the  fact:  Perry,  112;  Shipman,  15,  19;  note  b  to  Case  XXI. 

Whether  in  a  given  case,  the  plaintiff  shall  adopt  one  or  another 
of  two  or  more  actions  available  is  a  matter  to  be  determined  by 
the  weighing  and  comparison  of  divers  considerations,  having  regard 
to  the  advantages  and  the  disadvantages,  respectively,  incident  to 
the  several  forms. 

(t).  There  may  be  doubt  as  to  whether  ihc  case  is  within  the 
^cope  of  one  form,  or  even  of.  two  forms,  while  another  form,  or 
a  third  form,  will  enable  the  plaintiff  to  maintain  his  action  with 
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out  doubt;  and  for  this  reason  the  form  which  is  free  from  doubt 
should  be  chosen,  as  in  the  present  case:  note  m,  supra, 

(2).  Of  two  forms  of  action,  one  may  require  proof  of  strict 
legal  title,  as  ejectment,  and  another  may  be  supported  upon  a 
mere  naked  possession:  Perry,  iii,  341,  344;  Shipman,  61,  122, 
403,  405;  Tyler,  286,  289.  So,  in  the  case  of  an  unlawful  taking 
of  goods,  if  the  plaintiff  sue  in  trespass  or  trover,  he  need  show 
only  a  possessory  right  in  the  goods,  since  it  is  sufficient  to  allege 
possession  as  against  a  wrongdoer:  Tyler,  287;  Shipman,  404: 
Perry,  342;  but,  in  order  to  maintain  assumpsit  for  the  value  of 
the  goods,  complete  title  must  be  shown  in  the  plaintiff:  Perry,  112. 
In  a  case  where  the  title  may  be  insufficient,  doubtful,  or  difficult  to 
prove,,  it  is  safer  to  adopt  that  form  in  which  mere  possession 
will  suffice. 

(3).  The  misjoinder  of  parties,  or  the  non-joinder  of  proper 
parties,  on  either  side  of  the  record,  is  generally  a  fata!  error 
in  actions  ex  contractu^  while  in  actions  ex  delicto  such  errors  are, 
generally,  either  only  pleadable  in  abatement,  or  the  omission  or 
exclusion  of  parties  cannot  be  made  ground  of  objection  at  all.  In 
case  of  uncertainty  as  to  the  proper  parties,  and  where  there  may 
be  practical  difficulties  in  finding  or  joining  the  proper  parties, 
those  circumstances  may  dictate  suing  in  some  form  ex  delicto 
rather  than  in  contract:  Perry,  112;  Tyler,  34;  Shipman,  138,  139, 
140;  for  a  good  example  of  the  difference  in  this  respect  between 
case  and  assumpsit,  see  R.  R.  Co.  vs.  Laird,  164  U.  S.,  393. 

(4).  Where  there  is  an  election  between  tw^o  forms  as  to  one 
cause  of  action,  the  plaintiff  may  have  another  or  other  causes 
as  to  which  there  is  not  the  same  latitude;  as  where  he  has  a 
choice  between  assumpsit  and  tort,  he  may  have  promissory  notes, 
on  which  a  tort  action  cannot  be  maintained;  or  he  may  have 
grounds  for  suit  in  tort,  on  which  he  cannot  bring  assumpsit.  In 
such  a  posture  of  the  plaintiff's  affairs,  it  may  be  desirable  to  select 
that  action  in  which,  by  the  use  of  plural  counts,  he  can  include 
all   his   several   causes   of  action. 

(5).  Where  of  two  actions,  one  is  local  and  the  other  transitory, 
it  may  be  desirable  to  sue  elsewhere  than  in  the  county  where  the 
action  arose;  and  in  such  case,  resort  must  be  had  to  the  form  of 
action  which  is  transitory.  Thus  an  action  in  debt  for  rent,  brought 
by  the  assignee  or  devisee  of  the  reversion  against  the  lessee,  is 
local,  and  must  be  brought  in  the  county  wherein  the  land  lies; 
whereas  if  the  assignee  or  devisee  adopt  covenant,  he  may  main- 
tain that  wherever  he  can  find  the  defendant:  Perry,  114;  note  ee 
to  Case  XIV,  supra. 

(6).  *'By  an  astute,  and  somewhat  questionable,  election  of  rem- 
edy, advantage  ma)'  be  gained  in  depriving  an  adversary  of  a  defense 
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which  otherwise  he  might  avail  himself  of:"  Perry,  113.  Thus,  a 
discharge  in  bankruptcy  is  a  defense  to  assumpsit,  but  not  to  an 
action  of  tort;  and  so  of  set-off,  and  in  some  cases  infancy,  lunacy 
and  coverture.  And  the  extent  to  which  the  defense  of  limitations 
is  available  to  the  defendant  sometimes  varies  according  to  the 
form  of  the  action. 

(7).  In  some  actions  the  pleadings  on  the  part  of  the  defendant 
are  more  strictly  limited  and  required  to  be  more  special  than  in 
others.  Thus,  in  case  the  defendant  may  plead  not  guilty,  and 
thereby  not  only  oblige  the  plaintiff  to  prove  all  the  averments  of 
the  declaration:  notes  q  and  r  to  Case  XV;  but  may  also,  gen- 
erally, prove  any  defense  that  he  has:  Shipman,  292;  Perry,  249; 
Tyler,  177.  So  in  trover,  the  general  issue  is  almost  the  only  plea 
used  in  practice,  and  under  that  plea  the  defendant  may  prove  prac- 
tically anything  going  to  defeat  the  plaintiff's  right  of  recovery: 
Shipman,  291 ;  note  c  to  Case  XVII,  supra.  If,  on  the  other  hand, 
in  a  situation  where  case  and  trover  are  concurrent  with  trespass, 
the  plaintiff  adopts  trespass,  he  will  put  the  defendant  in  a  position 
where  he  must  specially  state  any  defense  in  confession  and  avoid 
ance,  such  as  matter  of  excuse  or  justification  or  a  release,  and 
the  general  issue  can  be  used  only  to  deny  the  actual  trespass : 
Shipman,  289;  Perry,  246;  Tyler,  174;  note  k  to  Case  I,  supra.  So, 
if  for  rent  the  plaintiff  sues  in  covenant,  the  defendant  will  be  obliged 
to  ground  his  defense  upon  a  traverse  of  some  particular  averment 
of  the  declaration,  such  as  the  making  of  the  lease,  the  non-payment 
of  the  rent,  or  the  title  of  the  plaintiff  to  the  land;  and  in  attack- 
ing the  title  alleged  in  the  declaration,  the  defense  must  go  to 
some  particular  fink  in  the  chain:  Perry,  277:  McNitt  vs.  Turner, 
lO  Wall.,  352;  or,  if  several  defenses  are  relied  upon,  they  must  be 
pleaded  speciallj':  see  the  pleadings  in  Case  XIV,  supra.  This  is  so 
because  there  is  in  covenant  no  general  issue  which  traverses  the 
declaration  as  a  whole:  Perry,  113,  114,  242;  Shipman,  288;  though 
Mr.  Stephen  calls  non  est  factum  a  general  issue,  that  plea  goes 
only  to  the  making  or  the  validity  of  the  lease :  Tyler,  171 ;  Perry, 
242,  note  2 ;  note  /  to  Case  II ;  note  m  to  Case  XIV,  supra.  If, 
on  the  other  hand,  debt  be  adopted,  the  defendant  may  plead  nil 
debet  and  so  put  the  plaintiff  to  prove  everything  in  the  declara- 
tion: Perry,  114,  242,  note  i;  Shipman,  285,  286;  Tyler,  172,  173; 
excepting,  of  course,  the  making  of  the  lease:  note  g  to  Case  X, 
supra.  Again,  if  an  action  for  goods  taken  be  in  detinue,  the 
defendant  must  set  up  a  lien  and  most  other  defenses  by  special 
pleas,  whereas  such  matters  may  be  shown  under  the  general 
issue  in  trover:  i  Chitty  PI.,  124,  210;  or  in  replevin,  by  statute 
in  this  District:  Code  D.  C,  sec.  16.  The  plaintiff  may,  there- 
fore, by  such  considerations  as  these,  be  led  to  adopt  that  form  of 
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action    which    will   allow   the    defendant   the    least   latitude    in    his 
pleading  and   proof. 

(8).  The  death  of  a  tort  feasor  destroys  the  right  to  sue  for 
the  tort  done  by  him;  but,  where  the  case  can  be  made  one  for 
assumpsit,  as  where  the  tort  consists  in  the  unlawful  taking  of 
goods,  the  personal  representative  of  the  wrongdoer  may  be  sued 
as  on   a   contract. 

(9).  In  some  jurisdictions  the  defendant  can  be  arrested  in  some 
actions  eX'  delicto,  which  may,  in  a  proper  case,  constitute  a  reason 
for  suing  in  tort  rather  than  in  contract. 

(10).  In  assumpsit  and  in  covenant,  where  a  judgment  is  taken 
by  default,  the  judgment  is  only  interlocutory,  and  a  writ  of  inqui- 
sition, with  some  attendant  delay  and  expense,  is  requisite  to  ascer- 
tain the  plaintiff's  damages  to  be  included  in  the  final  judgment: 
Perry,  115,  216;  Tyler,  134;  Shipman,  192;  note  t  to  Case  I,  supra. 
In  debt,  on  the  other  hand,  final  judgment  for  the  amount  claimed 
in  the  declaration  may  be  taken  by  default,  without  an  inquisition: 
Perry,  115;  i  Chitt>'  PL,  212;  and  this  was  one  of  the  reasons  urged 
why  debt  should  not  be  extended  to  include  promissory  notes, 
in  Bishop  7;^.  Young,  2  Bos.  &  P.,  78;  note  /,  supra.  Where  there  is 
a  likelihood  that  no  defense  will  be  made,  this  difference  may  be 
a  reason   for  bringing  debt  rather  than  assumpsit. 

(11).  The  nature  and  extent  of  the  relief  variously  obtainable 
in  various  actions  will  frequently  be  the  controlling  consideration 
in  the  choice  of  the  form  to  be  adopted.  The  measure  of  damages 
recoverable  differs  somewhat,  and  sometimes  substantially,  accord- 
ing to  the  action.  Thus,  if  a  passenger  upon  a  railway  train 
is  injured  through  the  negligence  of  the  carrier's  servants,  he  may 
sue,  either  in  assumpsit  for  a  breach  of  the  carrier's  contract  to 
carry  him  safely,  or  in  case  for  the  negligence  whefeby  his  injuries 
resulted.  But  in  case  the  plaintiff  would  have  the  benefit  of  a  much 
more  liberal  rule  of  damages:  Perry,  115.  So,  .is  between  tres- 
pass and  case,  the  latter  form  may  sometimes  admit  of  recovery 
for  damages  of  more  remote  consequence  from  the  original  injury : 
note  c  to  Case  XVIII,  supra.  And  in  an  action  against  a  lessee, 
debt  will  enable  the  plaintiff  to  recover  only  such  damages  as  arc 
liriuidated,  like  arrears  of  rent,  while  in  covenant  the  plaintiff  can 
go  in  addition  for  unliquidated  damages  arising  from  breaches  of 
other  stipulations  in  the  lease,  such  as  that  to  keep  the  demised 
premises  in  repair.  In  a  case  of  the  unlawful  taking  of  goods, 
assumpsit  would  secure  only  the  value  of  the  goods  at  the  time 
and  place  of  the  taking;  and  the  same  measure  of  damages  obtains 
generally  in  trover;  though  in  some  jurisdictions,  additional  dam- 
ages may  be  claimed  as  resulting  from  the  unlawful  detention: 
Perry,   93;    Shipman,   244.     In   trespass,   the  plaintiff  may  demand 
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not  only  the  value  of  the  goods,  but  damages  for  the  injury  done 
to  his  right  of  possession  and  the  right  to  be  secure  in  his  property, 
the  measure  of  damages  in  that  action  depending  largely,  or  prin- 
cipally, upon  what  are  called  the  "moral  aspects  of  the  case:" 
Kerr  vs.  Illinois,  119  U.  S.,  436,  444.  Thus,  where  timber  is  cut 
from  the  plaintiff's  land  and  is  given  an  added  value  by  transportation 
to  market  or  by  being  made  into  lumber,  the  measure  of  damages 
as  against  an  unintentional  trespasser  innocently  mistaking  the 
property  is  the  value  of  the  timber  on  the  land,  while  as  against 
an  intentional  trespasser  it  is  the  value  as  augmented  by  the  labor 
bestowed  upon  the  property:  Woodenware  Co.  vs.  U.  S.,  106  U.  S., 
432;  which,  by  the  way,  was  "an  action  in  the  nature  of  trover,'* 
brought  under  the  Wisconsin  code. 

So/  it  may  be  worthy  of  consideration,  whether  it  will  be  mofe 
advantageous  for  the  plaintiff  to  recover  the  goods  themselves  or 
damages  for  the  taking  and  detention.  Where  the  articles  have 
enhanced  in  value,  replevin  may  be  preferable  for  the  sake  of  recov- 
ering in  specie.  On  the  contrary,  the  plaintiff  may  rather  have 
the  original  value  of  the  article  than  the  article  in  its  present  con- 
dition. So,  where,  for  example,  a  horse  has  been  unlawfully  taken, 
the  owner  may  maintain  assumpsit  or  trover  for  the  value  of  the 
horse,  replevin  to  recover  the  horse,  or  trespass  for  the  value  of 
the  animal,  together  with  additional  damages  for  the  invasion  of  his 
property,  and,  in  some  circumstances,  case  for  the  consequences  of 
the  taking  and  the  deprivation  of  the  property :  Perry,  70,  75,  80,  88. 
91.  114;  Shipriian,  14,  15,  51,  69,  91,  116;  Tyler,  47,  48,  49. 

The  various  advantages  incident  to  two  or  more  different  forms 
of  actions  may  sometimes  be  combined  by  the  employment  of  two 
or  more  counts  in  the  declaration,  each  count  stating  the  same  cause 
of  action  in  a  different  form.  Such  joinder  of  different  forms  is 
an  instance  oj  that  use  of  plural  counts  to  which  resort  is  had 
for  the  sake  of  diverse  statements  with  reference  to  the  amoimt  or 
character  of  proof  required  under  different  forms  of  statement,  or 
with  reference  to  the  different  remedies  available  in  different  actions : 
note  b  to  Case  XVII,  supra.  On  the  general  subject  of  joinder, 
and  for  example  of  the  joinder  of  various  forms,  see  Case  XXI, 
ififra,  and  notes  h,  d,  and  g  to  that  case. 
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CASE  XXI. 

Gay  i:s,  Rudge. 

Assumpsit,  Trover,  Replevin  and  Trespass.  Qu.  CL  Fr. 
— eToinder  of  Actions. — Pleas,  General  Issue,  New 
Assignment  and  Former  Judgment. — Replications. 
— New  Assignments. — Rejoinder,  Pleading  Title 
•and  Giving  Color. — Demurrer  and  Three  Surre- 
joinders. 

Plural  Counts  Used  to  Make  Divers  Forms  of  Action. 

Statement. — In  June,  1899,  one  Nicholas  Nickleby,  being  the 
owner  in  fee  of  a  tract  of  land  in  this  District  called  Highgate, 
made  his  will,  in  which,  inter  alia,  he  undertook  to  devise  that 
tract  to  his  son,  Newton  Nickleby,  for  life,  remainder  to  the  heirs 
of  Newton. 

At  that  date  the  Rule  in  Shelley's  Case  was  a  part  of  the  law 
of  this  Dfstrict.  The  law  then  in  force  required  that  a  will  of 
realty  should  be  attested  by  three  witnesses.  Of  the  three  wit- 
nesses to  Newton  Nickleb/s  will,  one  was  Newton  Nickleby,  the 
devisee   of  Highgate. 

In  March,  1900,  Nicholas  Nickleby,  being  still  in  life  and  still 
seised  of  Highgate,  leased  that  tract  to  one  Sidney  Carton,  and  in 
the  lease  covenanted  that  Carton  might,  at  any  time  during  the 
term,  extinguish  the  reversion  by  the  payment  to  the  lessor  or  his 
heirs  of  ten  thousand  dollars,  the  annual  rental  stipulated  in  the 
lease  being  six  per  cent  of  that  sum:  note  00,  infra.  Carton  went 
into  possession  under  this  lease,  but  surrendered  his  term  in 
November,  1901,  without  exercising  his  right  to  purchase  the  land. 

On  January  i,  1902,  the  Code  of  the  District  became  effective, 
by  which  was  enacted  a  change  in  the  law  affecting  the  Rule  in 
Shelley's  Case:  sec.  1027;  the  law  concerning  the  attestation  of 
wills  was  so  altered  that  two  witnesses  will  suffice  to  validate  % 
will  of  real  property:  sec.  1626;  and  the  provision  respecting  the 
operation  of  wills  upon  after  acquired  real  estate  was  extended: 
sec.    1628. 

On  March  i,  1902,  Nicholas  Nickleby  died,  being  still  seised  of 
Highgate  and  not  having  revoked  the  will  made  by  him  in  1899* 
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He  was  survived  by  two  children,  Newton  Nickleby,  above  men- 
tioned, and  a  daughter,  Florence,  then  the  wife  of  one  David 
Dombey,  by  whom  she  had  one  child,  Paul  Dombey. 

In  June,  1902,  Newton  Nickleby,  being  unmarried,  made  a  will 
by  •  which  he  devised  his  estate  in  Highgate  to  his  sister,  Mrs. 
Dombey.  ' 

In  June,  1903,  an  unmarried  woman  named  Fannie  Le  Grand  gave 
birth  to  a  son.  On  July  i,  1903,  so  it  is  alleged,  Newton  Nickleby 
married  Miss  Le  Grand,  though  the  fact  and  the  validity  of  that 
marriage  are  and  have  been  controverted  by  the  plaintiff  herein, 
and  there  has  heretofore  been  a  verdict,  had  in  a  former  action 
between  the  present  parties,  finding  against  the  alleged  marriage. 
At  any  rate,  Newton  Nickleby  recognized  the  child  as  his  own, 
caused  him  to  be  baptized  by  the  name  of  Ralph  Nickleby,  and  after 
July  I,  1903,  lived  with  the  mother  of  the  child  as  his  wife,  she 
taking  the  name  of  Frances  Nickleby. 

On  August  I,  1905,  Newton  Nickleby  died,  survived  by  his  sup- 
posed wife  and  his  son,  and  without  having  revoked  his  will  made 
in  1902  in  favor  of  Mrs.  Dombey.  Both  Mrs.  Dombey  and  her 
husband  had  died  before;  but  the  devise  to  Mrs.  Dombey  was, 
so  it  is  assumed  by  the  parties  herein,  saved  from  lapse  by  Code 
D.  C,  sec.  1631,  and  the  title  devised  by  Newton  Nickleby's  will 
is  claimed  by  Paul  Dombey  as  the  sole  surviving  child  of  Florence 
Dombey  and   her   sole   heir. 

Ralph  Nickleby,  the  son  of  Newton,  died  in  September,  1906, 
unmarried  and  intestate,  being  only  three  years  of  age,  and  sur- 
vived by  his  mother,  Mrs.  Frances  Nickleby. 

On  April  i,  1907,  Mrs.  Nickleby,  claiming  to  own  Highgate  by 
inheritance  from  her  son  Ralph,  made  a  lease  of  that  property  for 
a  term  of  five  years  to  one  James  Steerforth.  A  few  days  later, 
Steerforth  assigned  this  lease  to  on^  Thomas  Traddles. 

In  the  meantime,  Paul  Dombey  had  taken  possession  of  High- 
gate,  and  in  March  of  1906  he  demised  the  tract  to  Walter  Gay, 
the  present  plaintiff,  for  a  term  of  five  years.  Gay  went  into 
possession  and  raised  a  crop  on  the  land,  a  portion  of  which,  being 
a  quantity  of  wheat,  was  in  May,  1907,  still  stored  in  a  granary 
on  the  tract;  and  at  that  time  Gay  was  still  in  possession  as 
lessee  of  Paul  Dombey. 

On  May  i,  1907,  Thomas  Traddles,  claiming  as  lessee  under 
the  title  of  Mrs.  Nickleby,  employed  the  defendant,  Bamaby  Rudge. 
a  teamster,  to  enter  upon  Highgate  and  haul  away  the  wheat  above 
mentioned  as  lying  in  Gay's  granary.  Rudge  did  as  he  was  told 
to  do,  and  carried  off  a  thousand  bushels  of  the  wheat. 

In  June,  1907,  Gay  brought  in  the  Supreme  Court  of  this  District 
an  action  in  trespass  de  bonis  asporiatis  against  Rudge,  complain- 
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ing  of  the  taking  of  the  wheat.  Rudge  pleaded "  the  title  of  his 
employer  Traddles,  tracing  that  title  back  through  the  Steerforth 
lease  and  the  supposed  inheritance  of  Mrs.  Nickleby,  to  Ralph 
Nickleby,  and  alleging  that  the  close  had  been  devised  to  Ralph 
by  the  will  of  Nicholas  Nickleby:  see  the  pleadings  stated  in  the 
fifth  of  the  replications,  infra.  The  plaintiff,  Gay,  replied  with  a 
traverse,  that  Newton  Nickleby  was  never  married  to  his  alleged 
wife,  on  which  traverse  issue  was  joined,  and  a  verdict  was  had 
against  the  fact  of  the  marriage.  The  defendant  thereupon  moved 
in  arrest  of  judgment,  and,  the  court  being  of  opinion,  on  the  case  made 
by  the  record,  that  the  title  was  in  Mrs.  Nickleby  without  regai'd 
to  whether  she  had  or  had  not  been  mai-ried,  judgment  was  ordered 
to  be  arrested:  note  y,  infra.  By  an  irregularity,  however,  a  judg- 
ment in  the  usual  form  of  a  judgment  in  favor  of  the  defendant 
was  entered  in  the  cause:  note  n,  infra. 

Walter  Gay  now  renews  the  litigation  by  bringing  the  present 
suit  against  Bamaby  Rudge.  He  states  his  case  in  assumpsit,  trover, 
replevin  and  trespass  quare  clausum  f regit,  as  to  the  joinder  of 
which  see  note  a,  infra.  The  course  of  the  pleading  is  so  con- 
ducted as  to  suggest  an  estoppel  by  the  judgment  in  the  former 
action,  and  also  to  develop  with  some  elaboration  the  opposing  titles 
of  Paul  Dombey  and  of  Mrs.  Nickleby,  who  are  evidently  the  real 
litigants. 

Declaration. 

In  the  Si  preme  Court  of  the  District  of  Columbia. 


At  Law, 
No.  654321. 


Walter  Gay,  Plaiiititf, 

vs. 

Barnaby  Rri)(;E,  Defendant, 

First  Coint. — Assumpsit  (a). 

Commencement. — The  plaintiff,  Walter  Gay,  by  his 
attorney,  George  Gray,  sues  the  defendant,  Barnaby 
Rudge,  for  money  payable  by  the  said  defendant  to 
tlie  said  plaintiff,  for  that. 

Body. — Inducement. — Whereas,  heretofore,  to  wit, 
on  the  first  day  of  May,  in  tlie  year  1907,  at  the  oity  of 
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Washington,  in  the  District  of  Columbia,  the  said  de- 
fendant was  indebted  to  the  said  plaintiff  in  the  sum 
of  one  thousand  dolars. 

Consideration. — Goods  SoldandDeli  vered, — For  and 
on  account  of  divers  goods,  wares,  and  merchandise, 
that  is  to  say,  one  thousand  bushels  of  wheat,  before 
that  time  sold  and  delivered  by  the  said  plaintiff  to 
the  said  defendant  at  his,  the  said  defendant's,  special 
instance  and  request. 

Promise. — Indebitatus  Assumpsit, — And  beinj;  so  in- 
debted, the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  at  the  place  afore- 
said, undertook  and  faithfully  promised  the  "said 
plaintiff'  to  pay  to  him,  the  said  plaintiff',  the  said  sum 
of  one  thousand  dollars,  when  he,  the  said  defendant, 
should  be  afterwards  thereunto  requested  (?>). 

Breaeh. — Yet  the  said  defendant,  notwithstanding*: 
the  premises  and  wholly  disreji;arding  his  promise 
afor(»said,  did  not  pay,  and  has  not  i)aid  to  the  said 
plaintiff  the  sum  aforesaid,  or  any  part  thereof, 

Request.— Although  he,  the  said  defendant,  lias 
often  been  requested  by  the  said  plaintiff  to  pay  the 
same,  but  the  said  defendant  has  hitherto  wholly  re- 
fused, and  still  refuses,  to  pay  the  said  sum  or  any 
part  thereof,  and  the  same  remains  wholly  unpaid  and 
overdue ; 

Conclusion. — Ad  Damnum. — To  the  danmge  of  the 
said  plaintiff  in  the  sum  of  one  thousand  dollars,  with 
inter(*st  thereon  from  the  said  first  dav  of  ^lav  in  the 
year  1907; 

Inde  Prodvcit  Sectam. — And  therefore  he  brings 
his  suit; 

Claim. — And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  one  thousand  dollars,  with  interest 
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on  the  said  sum  at  the  rate  of  six  per  cent  per  annum 
from  the  first  day  of  May  in  the  year  1907,  together 
with  the  costs  of  this  suit  (c). 

Second  Count. — Trover  (d). 

Commencement. — And  the  said  plaintiff  further 
sues  the  said  defendant  for  that, 

Body.  —  Inducement,  —  Plaintiff's  Possession.  — 
Whereas,  heretofore,  to  wit,  on  the  first  day  of  May  in 
tlie  year  190Y,  at  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia,  the  said  plaintiff  was  lawfully  pos- 
sessed, an  of  his  own  property,  of  certain  goods  and 
chattels,  to  wit,  one  thousand  bushels  of  wheat; 

Losing. — And  being  so  possessed  thereof,  he,  the 
said  plaintiff,  afterwards,  to  wit,  on  the  day  and  at 
]>lace  aforesaid,  casually  lost  the  said  goods  and  chat- 
tels out  of  his  possession  (c)  ; 

rinding. — Trover, — And  the  said  goods  and  chattels 
afterwards,  to  wit,  on  the  day  and  at  the  place  afore- 
said, came  to  the  possession  of  the  said  defendant  by 
finding; 

(rravamm. — ^Yet  the  said  defendant,  well  knowing 
the  said  goods  and  chattels  to  be  the  property  of  the 
said  plaintiff,  and  of  right  to  belong  and  appertain  to 
him,  the  said  plaintiff,  but  contriving  and  fraudu- 
lently intending  to  defraud  and  deceive  the  said  plain- 
tiff in  this  behalf,  has  not  as  yet  delivered  the  said 
goods  and  chattels,  or  any  part  thereof,  to  the  said 
plaintiff. 

Request. — Although  often  requested  so  to  do;  but 
so  to  do  has  hitherto  wholly  refused  and  still  does 
re-fuse ; 

Conversion. — ^And  afterwards,  to  wit,  on  the  day 
and  at  the  place  aforesaid,  the  said  defendant  con- 
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verted  and  disposed  of  the  said  goods  and  chattels  to 
his,  the  said  defenant%  own  use  (f); 

Conclusion. — Ad  Damnum, — To  the  damage  of  the 
said  plaintiff  in  the  sum  of  one  thousand  dollars,  with 
interest  on  the  said  sum  from  the  said  first  day  of 
May  in  the  year  1907 ; 

Iiide  Frodticit  Sectam. — And  therefore  he  brin2:s  his 
suit; 

Claim. — ^And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  one  thousand  dollars,  with  interesrt 
on  the  said  sum  at  the  rate  of  six  per  cent  per  annum 
from  the  first  day  of  May  in  the  year  1907,  together 
with  the  costs  of  this  suit. 

Third  Count. — Replevin. 

Commencement. — And  the  said  plaintiff  further 
sues  the  said  defendant  for  that, 

Body. — Cepit. — Heretofore,  to  wit,  on  the  first  day 
of  May  in  the  year  1907,  at  the  city  of  Washington  in 
the  District  of  Columbia,  the  said  defendant  did, 
unlawfully,  wrongfully  and  unjustly,  take  certain 
divers  goods  and  chattels  of  the  said  plaintiff,  to  wit, 
one  thousand  bushels  of  wheat,  of  great  value,  to  wit, 
of  the  value  of  one  thousand  dolars, 

Detinet. — Which  said  goods  and  chattels  the  said 
defendant  still  unlawfully,  wrongfully,  and  unjustly 
detains  from  the  said  plaintiff ; 

Conclusion. — Ad  Damnum. — To  the  damage  of  the 
said  plaintiff  in  the  sum  of  one  thousand  dollars ; 

Claim. — And  the  said  plaintiff  claims  that  the  said 
goods  and  chattels  be  taken  from  the  said  defendant 
and  delivered  to  the  said  plaintiff. 

If  Eloigned. — Or  if  the  same  be  eloigned,  that  he,  the 
said  plaintiff  may  have  judgment  of  the  value  of  the 
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same,  with  all  mesne  profits  and  damages,  which  he 
estimates  at  one  hundred  dollars,  together  with  the 
costs  of  this  suit. 

l^^'orRTH   CorNT. — Trespass  Quarc  Clausum  Fregit. 

Commencement. — And  the  said  plaintiff  further 
sues  the  said  defendant  for  this,  to  wit, 

Body. — That  heretofore,  to  wit,  on  the  first  da.y  of 
May,  in  the  year  1907,  and  on  divers  other  days  and  at 
divers  other  times  between  that  day  and  the  com- 
mencement of  this  suit,  the  said  defendant, 

r/  ct  (inn  is. — With  force  and  arms  and  against  the 
peace, 

ClauHum  f regit. — Broke  and  entered  a  certain  close 
of  tlie  said  plaintiff,  situate  in  the  said  District ; 

and  then  and  there  forced  and  broke  open  and  broke 
to  pieces,  damaged  and  spoiled  divers,  to  wit,  four, 
gates  of  the  said  plaintiff,  then  and  there  being,  and  of 
gi'eat  value,  to  wit,  of  the  value  of  one  hundred  dollars^ 
and  the  locks,  staples  and  hinges,  to  wit,  four  locks 
four  staples,  and  eight  hinges,  of  the  said  plaintiff, 
and  of  great  value,  to  wit,  of  the  value  of  ten  dollars, 
then  and  there  affixed  to  the  said  gates  and  wherewith 
the  same  were  then  respectively  locked  and  fastened; 

and  the  said  defendant,  with  his  fe<H  in  walking, 
trod  down,  trampled  upon,  consumed  and  destroyed 
the  grass,  herbage,  corn  and  other  crops  of  the  «ald 
plaintiff,  then  and  there  growing  and  being,  and  of 
great  value,  to  wit,  of  the  value  of  twenty  dollars; 

and  with  divers  animals,  to  wit,  two  horses,  and  with 
the  whe(*ls  of  divers  carts,  wagons  and  other  carriages, 
and  with  the  fe(4  of  said  hors(»s,  crushed,  subverted, 
tore  u]>,  damaged,  spoiled,  and  riiiuiMl,  other  grass, 
herbage,  vovw    and  other  crops  of  the  said  plaintiff. 
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then  and  there  being  and  growing,  and  of  great  value, 
to  wit,  of  the  value  of  twenty  dollars,  and  also  the 
earth  and  soil  of  the  said  close  of  the  said  plaintiff 
then  and  there  being  in  the  said  close; 

and  the  said  defendant,  on  the  days  and  at  the  place 
aforesaid,  seized,  took  and  (carried  away  a  large  quan- 
tity of  wheat,  then  and  there  and  in  the  said  close 
being,  and  being  the  property  of  the  said  plaintiff,  to 
wit,  one  thousand  bushels  of  wheat,  of  great  value,  to 
wit,  of  the  value  of  one  thousand  dollars,  off  and  from 
the  said  close,  and  converted  the  same  to  hts,  the  said 
defendant's  own  use ; 

Alia  Enormia, — And  other  wrongs  to  the  said  plain- 
tiff the  said  defendant  then  and  there  did ; 

Conclusion. — Ad  Damnum, — Against  the  peace 
and  to  the  damage  of  the  said  plaintiff  in  the  sum  of 
one  thousand  dollars ; 

Production  of  Sluit. — And  therefore  he  brings  his 
suit ; 

Claim. — And  the  said  plaintiff  claims  on  account 
thereof  the  sum  of  one  thousand  dollars,  with  interest 
on  the  said  sum  at  the  rate  of  six  per  cent  per  annum 
from  the  said  first  day  of  May,  in  the  year  1907,  to- 
gether with  the  costs  of  this  suit  (g). 

(a).  At  common  law  no  action  ex  contractu  could  be  joined 
with  one  ex  delicto,  unless  the  joinder  of  debt  and  detinue,  which 
was  always  permissible,  be  regarded  as  an  exception,  detinue 
being  by  some  authorities  classed  as  an  action  ex  delicto:  Shipman, 
3,  103;  though  by  other  it  is  considered  ex  contractu:  Perry,  48; 
see  I  Chitty  PL,  121 ;  Shipman,  103,  note  272. 

Nor  could  joinder  be  always  made  of  two  actions  of  contract 
or  of  two  actions  of  tort.  The  limitations  applicable  to  joinder  are 
stated  in  Perry,  1 10 ;  Shipman,  365 ;  i  Chitty  PL,  199  et  seq.  Inde- 
pendently of  statute,  therefore,  the  present  declaration  would  be 
demurrable   for   several   particulars   of   misjoinder. 


512  Case  XXI — Oay  t?s.  Riidge. 

By  Code  D.  C,  sec.  1532,  it  is  enacted  that  the  plaintiff 

"May  also  join  in  his  declaration  in  trespass,  in  separate  counts, 
diflferent  claims  for  damages  for  torts,  whether  committed  with 
force  or  not.  He  shall  also  be  allowed  to  join  in  the  same  declara- 
tion counts  sounding  in  tort  and  counts  sounding  in  contract  when 
they  relate  to  the  same  transaction,  but  not  otherwise." 

(6).  This  averment  of  a  promise  is,  according  to  the  state- 
ment of  the  case,  not  only  purely  fictitious  but  contrary  to  the  truth, 
since  the  defendant  took  the  wheat  under  a  claim  of  title  thereto 
and  has  never  had  any  intention  to  pay  for  it.  This  count,  there- 
fore, is  an  instance  of  waiving  the  tort  and  suing  upon  the  implied 
contract  which  the  law  finds  in  the  nature  of  the  transaction:  note 
u  to  Case  XX,  supra. 

{c).  It  would  be  prudent,  and  it  is  quite  usual,  in  such  a  case 
as  the  present  to  add  a  second  count  in  assumpsit  composed  of 
the  common  money  counts,  which  counts  in  this  District  would  be 
in  the  condensed  form  prescribed  by  Rule  27,  sec.  3,  and  used  in 
Case  IX,  supra;  see  notes  k  and  m  to  that  case;  note  h  to  Caso 
XVII;  note  /  to  Case  XX;  Shipman,  368;  Tyler,  260;  Perry,  316. 

(</).  To  prevail  on  the  first  count,  that  in  assumpsit,  plaintiff 
must  show  in  himself  complete  title  to  the  wheat.  Upon  the 
replevin,  trover  and  trespass  counts  it  will  be  sufficient  to  show  mere 
possessory  right;  and  the  mere  proof  of  possession  will  suffice  until 
defendant  shows  some  superior  title  in  himself,  or  in  Traddles  under 
whom  he  justifies:  Perry,  70,  75,  91,  112;  Shipman,  61,  72,  iii. 

Though  it  is  said  that  replevin  will  not  lie  to  determine  the  title 
to  land,  yet  this  action  may  incidentally,  as  in  the  present  case, 
draw  such  title  in  question:  Shipman,  iii;  and  the  same  is  true 
of  trover  and  trespass;  and  some  very  important  and  valuable 
titles  have  been  tried  by  bringing  replevin  for  timber  cut  from 
the  land:  Schulenberg  vs.  Harriman,  21  Wall.,  44;  Beecher  vs. 
Wetherby,  95  U.  S.,  517. 

(£f).  As  to  the  fictions,  used  in  trover,  of  losing  and  finding, 
see  Shipman,  68,  243;  Tyler,  49;   Perry,  90. 

if).  To  commit  a  conversion  of  goods,  it  is  not  necessary  that 
the  party  has  actually  used  them  for  his  own  purposes;  it  is  enough 
if  he  has  exercised  acts  of  dominion  over  them.  And  although  he 
may  have  restored,  or  offered  to  restore,  the  goods  to  the  owner, 
trover  will  lie  for  any  unlawful  use,  misuse  or  detention.  Nor  is 
it  material  that  the  defendant  has  acted  in  good  faith,  or  in  ignorance 
of  the  true  ownership,  or  under  a  mistake  as  to  the  facts.  Upon 
these  various  points,  see  Bristol  vs.  Burt,  7  Johnson,  254;  Adams 
vs.  Clark,  9  Cushing,  215;  Marsh  vs.  Rwy.  Co.,  3  McCrary,  236; 
Whittingham  vs.  Owen,  19  D.  C,  277;  Beasley  vs.  R.  R.  Co.,  27 
App.  D.   C,  595;   Hoffman  vs.  Carow,  22  Wend.,  285;  Mead  vs. 
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Thompson,  78  111.,  62;  Gibbs  vs.  Chase,  10  Mass.,  125;  Hilberry  vj. 
Hatton,  2  H.  &  C,  822;  Shirley's  L.  C,  332;  Hiort  vs,  Bott,  L.  R. 
9  Ex.,  86;  and  cases  cited  in  Shipman,  80,  81. 

{g).  The  joinder  of  counts  in  this  declaration  will  illustrate  how 
the  pleader  may  sometimes  reconcile  conflicting  considerations,  such 
as  are  suggested  in  notes  m  and  n  to  Case  XX  as  determining 
the  choice  of  action,  by  such  a  combination  as  avoids  the  necessity 
of  an  embarrassing  election.  It  illustrates  also  the  advantage  which 
may  sometimes  be  gained  by  using  plural  counts  to  state  the  same 
cause  of  action  in  various  forms,  for  the  sake  of  obtaining  such 
latitude  in  the  proof  and  such  diversity  of  relief  as  is  suggested  in 
note  h  to  Case  XVII.  A  comparison  of  the  doctrine  to  be  found 
in  the  text-books  concerning  the  nature  and  scope  of  the  four 
actions  here  joined,  and  concerning  the  extent  and  character  of  the 
evidence  requisite  to  support  each,  will  disclose  that  the  present 
plaintiff  has  enabled  himself  to  provide  against  diverse  contingencies 
in  respect  of  proof  and  to  avail  himself  of  whatever  remedy  adapted 
to  his  case  he  can  show  himself  entitled  to. 

Pleas. 

1.  To  the  First  Count. — Hfen  Assumpsit, 

Caption. — Ut  supra. 

Commencement. — Appearance. — Now  comes  Bar- 
naby  Rud^e,  the  defendant  in  the  above  entitled  cause, 
by  his  attorney,  Thomas  Green,  and  defend.^,  &c., 

Body. — And  for  a  plea  to  the  first  count  of  the 
declaration  herein  by  the  plaintiff  filed  the  said  de- 
fendant says, 

Xon  Affsnmpsit. — That  he  did  not  undertake  or 
promise, 

Modo  et  forma. — In  manner  and  form  as  the  said 
plaintiff  has  in  the  said  count  thereof  complained 
against  him,  the  said  defendant; 

Conclusion. — Ad  Patriam. — And  of  this  the  said 
defendant  puts  himself  upon  the  country  (ft). 
34 


514  Case  XXI — Gay  vs.  Rudge. 

2.  To  the  Second  Count,  Not  Guilty. 

Commencement. — ^And  for  a  plea  to  .the  second 
count  of  the  said  declaration,  the  said  defendant  says, 

Body. — Not  Guilty. — That  he  is  not  guilty  of  the 
said  supposed  trespass  in  the  said  count  laid  to  his 
charge, 

Modo  et  forma. — In  manner  and  form  as  the  said 
plaintiff  has  in  the  said  count  thereof  complained 
against  him,  the  said  defendant; 

Conclusion. — Ad  Patriam. — And  of  this  the  said 
defendant  puts  himself  upon  the  country  (i). 

3.  To  the  Third  Count,  Non  Gepit. 

Commencement. — ^And  for  a  plea  to  the  third  count 
of  the  said  declaration,  tlie  said  defendant  says. 

Body. — Non  cepit. — That  he  did  not  take  the  said 
goods  and  chattels  in  the  said  declaration  mentioned, 
or  any  or  either  of  them,  or  any  part  thereof, 

Modo  et  forma. — In  manner  and  form  as  the  said 
plaintiff  in  the  said  count  has  there  complained 
against  him,  the  said  defendant; 

Conclusion. — Ad  Patriam. — And  of  this  the  said 
defendant  puts  himself  upon  the  country  (;) . 

4.  To  the  Fourth  Count,  Liberum  Tenemcntum  in 
Thomas  Traddles. 

Commencement. — And  for  a  plea  to  the  fourth 
count  of  the  said  declaration,  the  said  defendant  says, 

Actio  non. — That  the  said  plaintiff  his  action  afore- 
said against  the  said  defendant  ought  not  to  have  or 
maintain,  because  he,  the  said  defendant,  says  (/c). 

Body. — That  the  close  aforesaid  and  in  the  said 
count  mentioned,  in  which  the  trespasses  aforesaid, 
and  in  the  said  count  alleged,  are  supposed  in  the  said 
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count  to  have  been  committed,  is,  and  was  at  the  said 
several  times  when  the  said  supposed  trespasses  were 
committed, 

lAberum  Tenementum. — The  soil,  close  and  free- 
hold of  one  Thomas  Traddles,  and  that  the  said  de- 
fendant, at  the  said  several  times, 

Commandment  of  Traddles, — Being  the  servant  of 
the  said  Thomas  Traddles,  as  such  servant,  and  by  the 
command  of  him,  the  said  Traddles,  broke  and  entered 
the  said  close  in  the  said  fourth  count  mentioned,  and 
committed  the  said  several  supposed  trespasses  in  the 
said  count  mentioned ; 

Taking  of  the  Wheat  Justified. — And  because  the 
wheat,  which  is  in  the  said  count  mentioned,  had 
grown  in  and  upon  the  said  close,  and  in  and  upon 
the  soil  thereof,  and  had  been  cut,  harvested  and  gar- 
nered, and  was  then,  at  the  times  aforesaid,  stored  in 
and  upon  the  said  close,  the  said  defendant,  being  then 
and  there,  as  aforesaid,  the  servant  of  the  said  Thomas 
Traddles,  as  such  servant,  and  by  the  command  of  him, 
the  said  Traddles,  as  aforesaid,  did  seize,  take  and 
carry  away  the  said  wheat,  for  and  on  behalf  of  the 
said  Traddles, 

Prout  ei  bene  licuit. — As  well  he,  the  said  defendant, 
might  for  tlie  cause  aforesaid ; 

Quae  Sunt  Eadem. — \Miich  said  entering  and  tak- 
ing are  the  same  supposed  trespasses  in  the  said  fourth 
count  mentioned  and  alleged ; 

Conclusion. — Verification. — And  this  the  said  de- 
fendant is  ready  to  verify ; 

Prayer  of  Judgment, — Wherefore  the  said  defend- 
ant prays  judgment  if  the  said  plaintiff  his  action 
aforesaid  against  the  said  defendant  ought  to  have  or 
maintain  (l). 
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5.  To. all  the  Counts,  Estoppel  by  Former  Judg- 
ment (m). 

Commencement. — ^And  for  a  further  plea  to  th« 
said  declaration,  and  to  all  the  counts  thereof  the  said 
defendant, 

Leave  of  Court. — By  leave  of  the  court  in  this  be- 
half first  had  and  obtained,  says. 

Actio  Non. — That  the  said  plaintiff  his  action  afore- 
said against  the  said  defendant  ought  not  to  have  or 
maintain,  because  he,  the  said  defendant,  says, 

Body. — Former  Action. — That  heretofore,  to  wit, 
on  the  first  day  of  June  in  the  year  1907,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  the  said 
plaintiff  impleaded  the  said  defendant  in  the  Supreme 
Court  of  the  District  of  Columbia,  in  a  certain  plea  of 
trespass  for  the  committing  of  the  verj'  same  supposed 
trespasses  Vhich  are  mentioned  and  alleged  in  the 
said  declaration  herein  by  the  said  plaintiff  filed,  and 
the  same  trespasses  which  are,  respei*tively,  mentioned 
and  alleged  in  each  of  the  said  sev(»ral  counts  of  the 
said  declaration. 

Talitcr  Process  urn  Est. — A\'hereupon  such  proceed- 
ings were  had  in  the  said  court  and  in  the  action  so 
as  aforesaid  brought  by  the  said  plaintiff  against  the 
said  defendant  that,  afterward,  to  wit,  on  the  thir- 
tieth day  of  November  in  the  year  1907,  at  the  place 
aforesaid,  it  was,  by  the  consideration  and  judgment 
of  the  said  court  (n), 

Idco  Consideratum  Est. — (Considered  and  adjudged 
that 

l^il  Capiat. — The  said  plaintiff  should  take  nothing 
by  his  writ  in  the  said  action,  and. 

Eat  Sine  Die. — That  the  said  defendant  should  go 
thereof  without  day,  and  that 
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In  Misericordia. — The  said  plaintiff  and  his  pledges 
to  prosecute  should  be  in  mercy,  &c.  (o), 

Costs  to  Defendant. — And  that  the  said  defendant 
should  recover  against  the  said  plaintiff  the  costs  of 
the  said  action  laid  out  and  expended  by  the  said  de- 
fendant, such  costs  to  be  tayed  by  the  clerk  of  the  said 
court,  and  that  the  said  defendant  should  have  execu- 
tion thereof; 

Front  Patet  per  Recordum. — As  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court, 
more  fully  and  at  large  appears; 

Judgment  in  Foree. — Which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  appealed  from  and 
not  in  the  least  reversed  or  made  void ; 

Averment  of  Identity. — And  the  said  defendant 
avers  that  the  said  plaintiff  in  the  said  former  action 
is  the  same  person  as  the  said  plaintiff  in  this  action, 
and  not  another  or  a  different  person;  and  that  the 
said  defendant  in  the  said  former  action  is  the  same 
person  as  the  said  defendant  in  this  action,  and  not 
another  or  a  ditrerent  person;  and  that  the  sup- 
posed  trespasses  alleged  by  the  said  plaintiff  in  the 
said  former  action  to  have  been  committed  by  the  said 
defendant  therein  were  and  are  the  same  supposed 
trespasses  which  are  by  the  said  plaintiff,  in  his  said 
declaration  and  in  the  said  several  counts  thereof,  in 
this  action  alleged  to  have  been  committed  by  the  said 
defendant,  and  not  other  or  different  trespasses  or 
causes  of  action  (p) ; 

Conclusion. — Verification. — ^And  this  the  said  de- 
fendant is  ready  to  verify  by  the  said  record ; 

Frayer  of  Judgment. — Wherefore  the  said  defendant 
prays  judgment  if  the  said  plaintiff  ought  to  have  or 
mantain  his  aforesaid  action  against  him,  the  said  de- 
fendant. 
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(A).  To  each  of  the  first  three  counts  defendant  pleads  the 
appropriate  general  issue;  to  the  trespass  count  he  pleads  liberum 
tenementum;  and  to  the  four  counts  collectively  he  pleads  the 
estoppel  of  the  former  judgment.  As  to  what  can  be  shown  under 
the  general  issues  in  assumpsit,  trover  and  replevin,  respectively, 
see  Shipman,  283,  291,  293;  Tyler,  170,  175,  178;  Perry,  247,  251; 
with  respect  to  the  general  issue  in  trover,  see  note  i,  infra; 
and  in  replevin,  note  /,  infra;  and  as  to  the  scope  of  the  general 
issue  in  trespass  and  the  defendant's  reasons  for  not  pleading  it 
here:  note  bb,  infra, 

(t).  The  general  issue  is  almost  the  only  plea  ever  pleaded  in 
trover,  and  special  pleading  in  that  action  is  discouraged  as  amount- 
ing to  the  general  issue:  note  c  to  Case  XVII;  Shipman,  478; 
Tyler,  360;   Perry,  408. 

(;).  By  Code  D.  C,  sec.  16,  respecting  the  pleading  in  replevin, 
it  is  provided: 

"If  the  defendant  appears,  he  may  plead  not  guilty,  in  which  case 
all  matters  of  defense  may  be  given  in  evidence,  or  he  may  plead 
specially." 

Whether  the  general  issue  plea,  non  cepit,  admitted  an  equally 
broad  defense,  is  doubtful;  but  in  this  case,  the  plea  employed 
will  certainly  enable  defendant  to  show  that  the  goods  he  took 
were  not  the  goods  of  plaintiff. 

(k).  The  plea  of  liberum  tenementum  is  an  exceptional  privilege 
accorded  to  the  holder  of  a  freehold  title,  whereby  he  is  at  liberty 
to  allege  such  a  title  simply  as  a  freehold,  although  it  may  be 
less  than  the  fee;  the  right  thus  to  state  an  estate  less  than  fee 
simple  constituting  an  exception  to  the  general  rule,  that  every 
particular  estate  must  be  traced  back  to  the  last  seisin  in  fee: 
Perry,  346,  350;  Tyler,  292;  Shipman,  408,  411.  To  appreciate 
the  exceptional  nature  of  this  plea,  one  should  observe  its  relation 
to  other  rules  in  the  general  scheme  of  pleading  title;  and  to  that 
end  it  may  be  useful  to  summarize  the  principles  governing  the 
manner  of  stating  a  title  which  is  relied  upon  in  pleading. 

Pleading  title  is,  as  to  the  extent  and  particularity  of  the  state- 
ment   requisite,    governed    by   these   general    rules: 

(i).  Mere  possession  is  all  that  is  necessary  to  be  averred  as 
against  one  who  is  shown  to  be  a  wrongdoer,  as  a  trespasser  upon 
the  possession  of  the  plaintiff:  Shipman,  402,  404;  Tyler,  2^5,  288; 
Perry,  341,  342.  In  this  case,  therefore,  since  plaintiff  shows  defend- 
ant a  wrongdoer,  the  declaration  alleges  only  that  the  close  was  the 
"close  of  the  said  plaintiff,"  and  that  the  goods  taken  were  his 
goods  and  chattels. 

(2).  A  defendant  who  is  charged  with  wrongdoing  may  often, 
perhaps  generally  in  personal  actions,  plead  merely  the  general  issue, 
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and  under  that  plea  show  that  he  has  a  title  paramount  to  that  of 
the  plaintiff,  and  one  that  justifies  the  apparent  trespass  or  other 
tort  alleged  in  the  declaration.  In  trover,  it  is  competent  for  the 
defendant  to  show,  under  the  general  issue,  that  the  goods  were 
his  own;  since,  if  that  be  so,  he  is,  as  the  plea  avers,  not  guilty 
of  taking  the  plaintiff's  goods.  And  that  is  almost  the  only  plea 
ever  used  in  trover,  because  any  special  plea  of  title  or  other  matter 
of  justification  amounts  to  the  general  issue,  and  should,  in  gen- 
eral, be  so  pleaded:  note  c  to  Case  XVII,  supra;  Shipman,  478; 
Perry,  408;  Tyler,  360;  and  any  special  plea  of  that  character  would 
be  only  argumentative:  Shipman,  455;  Perry,  386;  Tyler,  337;  unless 
it  should  give  color  to  the  plaintiff's  claim  of  injury:  Shipman, 
314,  316;  Perry,  273,  274;  Tyler,  209,  210,  211,  212.  So,  in  trespass, 
under  the  general  issue,  the  defendant  may  show  that  he  has  a  title 
ir.  the  goods,  or  in  the  soil  from  which  they  were  taken,  which  is 
superior  to  the  title  or  possessory  right  of  the  plaintiff;  since  if 
the  goods  or  the  close  was  the  property  of  the  defendant,  he  did 
not  commit  a  trespass.  Whether  the  defendant  shall  plead  merely 
the  general  issue  and  show  his  title  under  that  plea,  or  shall  make 
a  special  plea  of  title  in  himself,  -depends  sometimes  upon  par- 
ticular principles  of  law  applicable  to  the  particular  action,  and 
in  trover  and  trespass  principally  upon  such  considerations  of 
policy  as  are  suggested  in  notes  /  and  gg  to  this  case. 

(3).  Where  the  defendant  either  is  not  at  liberty  to  show  his 
title  under  the  general  issue,  or  prefers  to  allege  his  title  on  the 
record,  since  upon  the  record,  as  it  stands  he  is  a  wrong- 
doer, he  must,  if  he  shows  any  title  at  all,  show  in  him- 
self such  a  title  as  will  justify  his  apparent  tort:  Shipman,  405; 
Tyler,  2^;  Perry,  344;  and  such  a  title  as  will  justify  an  apparent 
tort  must  be  a  title  superior  to  the  possessory  right  alleged  by  the 
plaintiff,  and  must  be  shown  to  be  either  a  fee  simple  or  a  title 
derived  from  the  owner  of  the  fee.  In  this  case,  since  defendant  is, 
according  to  the  declaration,  an  actual  robber  of  plaintiff's  goods, 
the  plea  must  either  deny  that  defendant  took  the  goods  of  plain- 
tiff, or  else  show  that  defendant  was  justified  either  because  he 
owned  the  fee  or  acted  upon  some  title  or  authority  emanating  from 
the  owner  of  the  fee:    Perry,  346;  Tyler,  292;  Shipman,  408. 

(4).  If  the  pleader  is  in  iact  the  owner  of  the  fee,  he  may 
allege  his  title  by  simply  stating  that  fact;  as  by  saying  that  he 
was  "seised  in  his  demesne  as  of  fee  of  and  in"  the  locus  in  quo; 
and  it  is  unnecessary  for  him  to  show  how  he  got  the  fee;  and 
this  for  two  reasons: 

First,  because  otherwise,  if  he  had  to  show  derivation  from  his 
grantor,  ancestor  or  devisor,  he  would,  by  the  same  token,  be 
obliged  to  show  how  the  last  tenant  got  his  title,  and  so  on 
ad  inHnitum;  and. 
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Second,  because  a  fee  may  be  acquired  by  mere  seisin  in  fact,  and 
be  derived  from  no  previous  estate :  Shipman,  407 ;  Tyler,  291 ; 
Perry,  345. 

(5).  But  to  this  rule  there  is  this  exception,  that,  where  the 
title  has  already  been  shown  to  have  been  in  another  owner  in  fee, 
the  holder  of  the  existing  fee  must  show  how  the  title  was  gotten 
out  of  the  former  holder  and  into  himself :  Perry,  346 ;  Tyler,  291 ; 
Shipman,  407.  Thus,  in  the  rejoinder,  infra,  the  defendant  traces 
the  title  from  Nicholas  Nickleby,  through  Newton  Nick)eby,  Ralph 
Nickleby,  and  Mrs.  Nickleby,  to  himself.  In  the  surrejoinders,  as 
the  plaintiff  cannot  deny  the  seisin  of  Nicholas  Nickleby,  he  is  obliged 
to  trace  the  title  from  him,  either  by  descent  to  Paul  Dombey 
or  by  the  will  of  Newton  Nickleby. 

(6).  Where  fee-simple  title  cannot  be  alleged  by  the  pleader  in 
himself,  but  only  a  particular  estate^  he  must  trace  his  estate  back  to 
its  origin  the  last  fee  simple:  Shipman,  408;  Tyler,  292;  Perry,  346. 
In  the  rejoinder  in  the  present  case,  defendant,  justifying  as  the 
servant  of  Traddles,  is  obliged  to  trace  the  particular  estate  of 
Traddles  back,  through  the  lease  to  Steerforth,  to  the  supposed  fee 
simple  of  Mrs.  Nickleby.  At  this  point  he  might,  and  ordinarily 
would,  stop,  because  he  has  found  a  fee-simple  foundation  for  the 
Traddles  term  of  years;  though,  in  this  instance,  for  particular 
reasons,  the  rejoinder  derives  the  title  still  further  from  Nicholas 
Nickleby,  the  common  source  under  whom  both  parties  claim.  In 
like  manner,  the  first  of  the  surrejoinders  traces  the  title  back  from 
the  plaintiff's  estate  for  years,  through  Paul  Dombey's  seisin  in 
fee,  to  the  original  seisin  of  Nicholas  Nickleby,  for  the  purpose  of 
showing  in  Paul  Dombey  a  seisin  in  fee  paramount  to  the  title 
of  Frances  Nickleby:  see  notes  gg  and  //,  infra. 

(7).  An  exception  to  this  last  rule,  as  was  stated  at  the  head 
of  this  note,  is  the  plea  of  liberum  tenementum,  or  freehold  estate, 
in  the  pleader,  or  in  some  one  under  whom  he  asserts  title,  authority 
or  commandment.  In  virtue  of  this  exception,  the  owner  of  any 
freehold  title  may  plead  it  simply  as  an  estate  of  freehold  in  him- 
self, though  it  be  less  than  the  fee,  instead  of  tracing  his  estate, 
if  it  be  less  than  a  fee,  back  to  the  last  seisin  in  fee  simple :  Perry, 
350;  Tyler,  296;  Shipman,  411. 

In  this  particular  instance  the  plea  of  freehold  in  Traddles  is 
i:ntrue,  and  the  only  purpose  of  this  plea  is  to  enforce  a  new  assign- 
ment by  the  plaintiff:  note  /,  infra.  But,  if  the  fact  had  been  that 
Traddles  was  a  tenant  for  life,  defendant  might  have  pleaded  simply 
that  the  close  was  the  freehold  of  Traddles  and  so  have  spared 
himself  the  labor  and  risk  of  pleading  a  succession  of  conveyancts 
back  to  the  last  seisin  in  fee.  The  next  following  note  sugges(s 
further  considerations  concerning  this  plea  of  freehold. 
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(/).  The  plea  of  liberum  tenementum  in  trespass  may  be  advan- 
tageous to  the  defendant  in  these  ways: 

(i).  It  compels  the  plaintiff,  generally,  to  make  a  new  assign 
ment,  in  which  new  assignment  the  locus  in  quo  must  be  more 
specifically  and  more  definitely  described.  The  reason  for  this  is, 
that  the  plaintiff  cannot  safely  traverse  this  plea  unless  he  is  sure 
that  the  defendant  has  no  freehold  title  to  any  land  in  the  parish, 
or  with  us  probably  in  the  county:  Tyler,  223;  Perry,  285;  Ship- 
man,  329 ;  because,  if  the  defendant  can  show  that  he  owns  any  free- 
hold in  the  parish,  he  maintains  his  plea  of  liberum  tenementum.  In 
tliis  case,  although  the  plea  of  freehold  in  Traddles  is  false,  so 
far  as  Highgate  is  concerned,  plaintiff  does  not  know  that  Traddles 
cannot  show  some  other  freehold,  and  is  therefore  driven  to  new 
assign.  This  plea  of  freehold  is,  says  Mr.  Chitty,  "rarely  of  any 
other  utility  than  to  compel  a  new  assignment,  describing  the  closes 
where  they  had  not  been  particularly  described  in  the  declaration:*' 
I  Chitty  PL,  503.  But  this  may  be  an  advantage  to  the  defendant 
in  restricting  the  plaintiff's  claim  of  title  and  the  scope  of  his  proof. 

(2).  The  plea  of  freehold  may  be  advantageous  where  the  defend- 
ant sets  up  a  freehold  title  in  another  person  by  whose  command- 
ment he  justifies.  In  such  a  case,  since  the  plaintiff  cannot  reply 
dc  injuria:  note  /  to  Case  XVIII;  he  must  take  issue  upon  one 
of  the  facts  pleaded,  the  title  or  the  commandment,  admitting  the 
fact  not  traversed:  Shipman,  322;  Tyler,  216;  Perry,  281.  In  such 
a  case,  the  defendant  narrows  the  issue  to  one  of  the  two  facts  and 
relieves  himself  of  the  burden  of  proof  to  that  extent,  while  at 
the  same  time  not  setting  out  the  whole  of  his  own  title  or  indicat- 
ing how  it  is  derived  from  the  last  seisin  in  fee. 

(3).  The  defendant,  by  pleading  freehold  in  himself,  may  oblige 
the  plaintiff  to  show  his  own  title.  Thus,  if  the  defendant  has  in  fact 
a  freehold  estate  in  the  land,  the  plaintiff  cannot  traverse  the 
liberum  tenemenium,  but  must  confess  the  title- pleaded  and  avoid 
by  showing  a  paramount  right  of  present  possession  in  himself; 
and  this  he  must  do  by  tracing  his  possessory  title  back  to  the  last 
seisin  in  fee,  or  to  the  defendant  himself  as  lessor.  It  may  be 
that  in  so  doing  the  plaintiff  will  be  obliged  to  set  out  a  suc- 
cession of  conveyances,  thereby  disclosing  in  full  his  own  title, 
and  enabling  the  defendant,  in  his  rejoinder,  to  traverse  what  he 
deems  the  weakest  link  in  the  chain.  In  this  way,  the  controversy 
and  the  proof  are  reduced  to  a  single  point  of  fact  or  of  law; 
whereas,  had  the  defendant  pleaded  the  general  issue,  the  whole  of 
both  titles  must  have  been  proved,  all  questions  arising  upon  both 
would  have  been  open  to  debate  and  to  the  uncertainties  of  evi- 
dence, and  the  defendant  may  have  been  embarrassed  by  not  know- 
ing the  precise  nature  of  the  title  to  be  set  up  on  the  other  side. 
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Upon  like  considerations  of  policy,  the  defendant  may  find  it 
judicious,  .instead  of  pleading  merely  a  freehold  in  himself,  to 
derive  his  whole  title  from  the  last  seisin  in  fee,  whereby  the 
plaintiff,  if  he  is  limited  to  one  replication,  must  traverse  only 
one  link  in  the  chain  and  admit  the  rest:  i  Chitty  PL,  503.  In 
this  case,  since  the  plaintiff  might  have  obtained  leave  to  file  several 
replications,  the  defendant,  by  a  new  assignment,  postpones  the 
unfolding  of  his  own  title  to  the  rejoinder,  infra,  whereby  the 
plaintiff,  being  limited  to  one  surrejoinder,  can  put  in  issue  only  a 
single  element  of  the  title  deraigned  in  the  rejoinder:  note  x,  infra. 

(m).  The  fact,  that  defendant  obtained  judgment  in  the  former 
action  between  the  same  parties,  in  which  the  same  title  was  in  issue, 
might  have  been  shown  in  evidence  under  the  general  issue  to 
the  count  is  assumpsit,  to  the  count  in  trover,  to  the  count  in 
trespass,  and,  by  the  statute  cited  in  note  ;,  supra,  to  the  replevin 
count,  though  at  common  law  it  would  be  safer  in  replevin  to  plead 
such  a  defense  specially.  Even  as  the  law  now  stands  in  respect  of 
all  four  actions,  it  is  pnident  to  plead  specially  an  estoppel,  since 
otherwise  there  is  danger  that  the  former  adjudication  may  be  held 
not  conclusive,  as  is  shown  by  authorities  cited  in  note  /  to  Case 
XI,  supra. 

(«).  As  to  the  form  and  phraseology  of  the  different  judgments, 
see  Tyler,  133;  Perry,  216,  217;  Shipman,  191,  192.  In  this  par- 
ticular instance,  as  appears  from  the  full  statement  of  the  pro- 
ceedings in  the  former  suit  made  in  the  fifth  replication,  infra^ 
the  judgment  was  rendered  on  a  motion  in  arrest.  In  this  District, 
no  judgment  would  be  entered  upon  the  allowance  of  such  a 
motion,  but  only  an  order  that  judgment  be  arrested;  and  the 
practice  elsewhere  is  probably  the  same.  It  must,  therefore,  be 
supposed  that  the  entry  of  the  judgment  here  pleaded,  which  \6 
\\\  form  the  usual  final  judgment  in  favor  of  a  defendant,  was  a 
clerical  error;  and  one  of  the  purposes  of  that  elaborate  replication 
is  to  develop  the  fact,  that  the  judgment  entered  in  the  former 
suit,  though  in  form  one  on  the  merits,  was  really  no  more  than 
an  order  arresting  judgment. 

(o).  This  in  misericordia  clause  is  no  longer  embodied  in  modern 
judgments. 

(/>).  As  estoppels,  like  pleas  in  abatement,  are  odious  in  law, 
the  plea  must  go  beyond  the  ordinary  requirements  of  averment  and 
achieve  the  highest  possible  degree  of  certainty;  note  o  to  Case 
XI;  note  aaa  to  Case  XVI,  supra;  Shipman,  165,  418;  Tyler,  316; 
Perry,  368. 
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Replications    (q). 

A.  To  the  First  Three  Pleas. — Joinder  in  Issue. 

Caption. — Ut  supra. 

Joinder  .in  Issue. — And  the  plaintiff  in  the  above 
entitled  cause  joins  issue  upon  the  first,  the  second, 
and  the  third,  of  the  pleas  herein  by  the  defendant 
pleaded. 

B.  To  the  Fourth  Plea,  New  Assignment  (r). 

CoMlMENCEMENT. — And  the  said  plaintiff,  as  to  the 
fourth  of  the  pleas  herein  by  the  said  defendant 
pleaded,  says, 

Precludi  Non. — That  by  reason  of  anything  by  the 
said  defendant  in  the  said  plea  alleged,  he,  the  said 
plaintiff,  ought  not  to  be  barred  from  having  and 
maintaining  his  action  aforesaid  against  the  said  de- 
fendant, because  he,  the  said  plaintiff,  says, 

Body. — New  Assignment. — That  the  said  close  or 
parcel  of  land  in  the  said  plaintiff's  declaration,  and 
in  the  fourth  count  thereof,  mentioned,  and  in  which 
the  said  several  trespasses  were  committed  as  is  in  the 
said  count  alleged,  was,  at  the  said  several  times  in  the 
said  count  mentioned,  and  is  a  certain  close  in  the  Dis- 
trict of  Columbia,  which  said  close  is  called  and  known 
by  the  name  of  Highgate,  and  abuts  on  the  north  upon 
the  Loughborough  Road  in  the  said  District,  and  on 
the  east  upon  a  certain  close  in  the  possession  of  one 
Sidney  Carton,  and  on  the  south  upon  a  certain  close 
in  the  possession  of  one  John  Steerforth,  &c. ; 

Aiiother  Close. — Which  said  close  now  is,  and  was 
at  the  said  several  times  when  the  said  trespasses  were 
committed,  another  and  a  different  close  from  the  said 
close  in  the  said  fourth  plea  of  the  said  defendant  men- 
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tioned,  and  therein  alleged  to  be  the  soil,  close,  and 
freehold  of  the  said  Thomas  Traddles  named  in  tlie 
said  plea; 

Conclusion.  —  Verification,  —  And  this  the  said 
plaintiff  is  ready  to  verify ; 

Prayer  of  Judgment. — Wherefore,  inasmuch  as  the 
said  defendant  has  not  answered  the  said  trespasses 
by  him  committed  in  the  said  close,  which  is  in  the 
said  fourth  count  mentioned,  and  above  newly  assign- 
ed, the  said  plaintiff  prays  judgment  and  his  damages, 
on  account  of  the  committing  of  the  said  trespasses 
above  newly  assigned,  to  be  adjudged  to  him. 

C.  RepUcatlons  to  the  Fifth  Plea,  that  Causes  of 
Action  in  the  Two  Suits  Are  Not  Identical  (s).    . 

3.  General  Denial  of  Identity,  Making  an  Issue  in 
Fact. 

(^APTiON. — Vt  supra. 

Commencement. — And  the  said  plaintiff,  by  his  at- 
torney aforesaid,  for  a  replication  to  the  fifth  of  the 
pleas  herein  by  the  defendant  pleaded,  says, 

Precludi  Non. — That  by  anything  in  the  said  plea 
alleged,  he,  the  said  plaintiff,  ought  not  to  be  barred  of 
having  and  maintaining  his  action  aforesaid,  because 
he  says. 

Body. — Cause  of  Action  Not  Identical. — That  the 
trespasses  which  are  mentioned  and  alleged  in  the 
declaration  of  the  said  plaintiff  filed  herein,  and  In 
the  several  counts  of  the  said  declaration,  are  not  and 
were  not,  nor  is  or  was  any  or  either  of  them,  any  or 
any  one  of  the  same  identical  trespasses  as  those  in 
the  said  fifth  plea  mentioned,  and  for  and  in  respect 
of  which  the  said  supposed  judgment,  in  the  said  plea 
mentioned,  was  recovered, 
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Modo  et  forma, — In  manner  and  form  as  the  said  de- 
fendant has  in  his  said  plea  alleged ; 

Conclusion. — To  the  Country. — And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country. 

4.  Averment  of  Pleadings  in  Former  Suit  Intended 
to  Draw  a  Demurrer  (*) . 

Commencement. — And  for  a  further  replication  to 
the  said  fifth  of  the  pleas  by  the  said  defendant 
pleaded,  tlie  said  plaintiff, 

Special  Leave  of  Court. — By  leave  of  the  court  in 
this  behalf  first  specially  had  and  obtained,  says, 

Prccludi  Non. — That  by  anything  in  the  said  fifth 
plea  alleged  he,  the  said  plaintiff,  ought  not  to  be 
barred  of  having  and  maintaining  his  action  aforesaid, 
because  he  says, 

Body. — Declaration  in  Former  Suil. — Tlmt  liereto- 
fore,  to  wit,  on  the  first  day  of  June  in  the  year  1907, 
at  the  city  of  Washington  in  the  District  of  Columbia, 
the  said  day  and  place  being  the  day  and  place  men- 
tioned in  the  said  plea,  and  on  and  at  which  it  is  in  the 
said  plea  alleged  that  the  said  plaintiff  impleaded  the 
said"  defendant  in  a  certain  plea  of  trespass  in  the 
Supreme  Court  of  the  District  of  Columbia,  the  said 
plaintiff  filed  in  the  court  aforesaid,  and  in  the  action 
so  in  the  said  plea  alleged  to  haxe  been  brought  by  the 
said  plaintiff  against  the  said  defendant,  according  to 
the  rules  and  practice  of  the  said  court,  his,  the  said 
plaintiff's,  certain  declaration  against  the  said  de- 
fendant, in  which  said  dei'laration  the  said  plaintiff 
complained  of  the  said  defendant  and  sued  the  said 
defendant, 

De  Bonis  Asportatis. — For  that  therefore,  to  wit,  on 
the  first  day  of  May  in  the  year  1907,  at  the  place  here- 
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inabove  aforesaid,  the  said  defendant  did,  with  force 
and  arms  and  against  the  peace,  seize,  take  and  carry 
away  certain  goods  and  chattels  of  the  said  plaintiff, 
to  wit,  one  thousand  bushels  of  wheat,  there  then 
found  and  being,  and  being  of  great  value,  to  wit,  of 
the  value  of  one  thousand  dollars,  and  converted  and 
disposed  of  the  said  goods  and  chattels  to  his,  the  said 
defendant's,  own  use,  and  other  wrongs  to  him,  the 
said  plaintiff,  then  and  there  did,  to  the  damage  of 
the  said  plaintiff  in  the  sum  of  one  thousand  dollars; 

Taliter  Processum  Est. — And  thereafter,  at  divers 
times  and  at  the  place  aforesaid,  and  in  the  court  and 
in  the  action  aforesaid,  such  proceedings  were  had, 
upon  a  certain  plea  in  the  said  action  by  the  said  de- 
fendant pleaded  to  the  declaration  aforesaid,  and 
upon  other  things  pleaded  and  done  in  the  said  action 
that  by  the  consideration  and  judgment  of  the  said 
court  it  was  considered  that  the  said  plaintiff  should 
take  nothing  by  his  writ  in  the  action  aforesaid,  and 
that  the  said  defendant  should  thereof  go  without  day, 
as  is  in  and  by  the  said  fifth  plea  of  the  said  defendant 
alleged ; 

Absque  Hoc, — Without  this,  that  the  trespasses 
which  are  mentioned  and  alleged  in  the  declaration  of 
the  said  plaintiff  filed  herein,  and  in  the  said  several 
counts  thereof,  are  and  were,  or  is  or  was  any  of  them, 
the  same  identical  trespasses  as  those  in  the  said  fifth 
plea  mentioned,  and  for  and  in  respect  of  which  the 
said  supposed  judgment  in  the  said  plea  mentioned 
was  recovered, 

Modo  et  forma. — In  manner  and  form  as  the  said 
defendant  has  in  his  said  plea  alleged ; 

Conclusion. — Verification, — And  this  the  said 
plaintiff  is  ready  to  verify. 
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5.  Averment  of  Pleadings  and  Proceedings  in  the 
Former  Suit,  to  Show  that  the  Issues  Therein  Involved 
were  Not  Identical  with  Those  in  This,  and  Raising 
a  Question  of  Law  {u). 

Commencement. — And  for  a  further  replication  to 
the  said  fifth  of  the  pleas,  &c., 

Special  Leave  of  Court, — By  leave  of  the  court  in 
this  behalf  first  specially  had  and  obtained,  says 

Precludi  Non. — That  by  anything  in  the  said  plea 
alleged,  &c.  [as  in  last  replication],  because  he  says 

Body. — Proceeding  in  Former  Suit  Set  Out — (1). 
Declaration. — That  heretofore,  to  Avit,  on  the  first  day 
of  June  is  the  year  1907,  at  the  city  of  Washington  in 
the  District  of  Columbia,  &c.  [as  in  the  last  replica- 
tion, stating  the  filing  of  the  declaration,  anc*  the  con- 
tents  thereof,  showing  that  the  action  was  in  trespass 
de  bonis  asportatis,  down  to  the  absque  Jioc,  and  end- 
ing with  the  following  words :]  to  the  damage  of  the 
said  plaintiff  in  the  sum  of  one  thousand  dollars  {w) ; 

(2).  Plea  in  the  Former  Suit. — And  thereupon,  to 
wit,  on  the  first  day  of  July  in  the  year  1907,  at  the 
place  aforesaid,  in  the  court  aforesaid,  the  said  defend- 
ant, being  as  aforesaid  the  defendant  in  the  said  for- 
mer action,  pleaded  that  the  said  plaintiff,  being  the 
plaintiff  in  the  said  former  action,  ought  not  to  have  or 
maintain  his  action  aforesaid  because  he,  the  said  de- 
fendant, said, 

Seisin  and  Death  of  Nicholas  Nicklcby. — That  the 
place  in  which  the  said  supposed  trespasses  alleged  in 
the  said  plaintiff's  said  declaration  in  the  said  action 
filed  was  a  certain  close  called  Highgate,  situate  and 
being  in  the  District  of  Columbia,  of  which  said  close 
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one  Nicholas  Nickleby  had  been  therefore,  to  wit,  on 
the  first  day  of  March  in  the  year  1902,  and  in  the  life- 
time of  the  said  Nicholas,  seised  in  his  demesne  as  of 
fee ;  that  the  said  Nicholas  departed  this  life  on  the  day 
last  aforesaid,  being  at  the  time  of  his  death  still  so  as 
aforesaid  seised  of  and  in  the  said  close;  that  by  the 
last  will  and  testament  of  the  said  Nicholas,  made  by 
him  in  his  lifetime  and  duly  executed  in  form  suflScient 
under  the  law  of  the  said  District  to  devise  real  prop- 
erty, the  said  Nicholas  had  devised  the  said  close 
called  Highgate  to  one  Newton  Nickleby  for  the  life  of 
him,  the  said  Newton  Nickleby,  and,  upon  the  death 
of  the  said  Newton  Nickleby,  the  remainder  of  the  said 
testator's  said  estate  in  the  said  close  to  one  Ralph 
Nickleby,  the  said  Ralph  Nickleby  being,  as  w^as  in  the 
said  plea  averred,  the  lawful  and  legitimate  son  of  the 
said  Newton  Nickleby  and  of  one  Frances  Nickleby, 
the  wife  of  the  said  Newton ; 

Death  of  Newton  and  Ralph  XicJdchy. — And  the 
said  defendant,  in  his  said  plea  by  him  in  the  said  for- 
mer suit  as  aforesaid  pleaded,  further  averred  that  the 
said  Newton  Nickleby  had  theretofore,  to  wit,  on  the 
first  day  of  August  in  the  year  1905,  departed  this  life; 
and  that  the  said  Ralph  Nickleby  had  afterwards,  and 
before  the  commencement  of  the  said  former  action, 
to  wit,  on  the  first  day  of  September  in  the  year  1906, 
departed  this  life;  and  that  the  said  Ralph  Nickleby 
was,  at  the  time  of  his  death,  unmarried,  childless  and 
intestate,  and  was  survived  bv  no  brother  or  brothers 
or  sister  or  sisters,  but  was  survived  by  his  mother, 
Frances  Nickleby  aforesaid,  the  said  Frances  Nickleby 
being  by  the  said  plea  alleged  to  have  been  the  w^ife, 
and  then  to  be  the  widow,  of  Newton  Nickleby  afore- 
said, and  to  be  then,  that  is  to  say,  at  the  time  when  the 
said  plea  was  pleaded,  still  surviving ; 
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Seisin  of  Frances  Nickleby. — Virtute  Cujus. — 
Whereupon  and  whereby,  as  in  the  said  plea  alleged, 
the  whole  estate  and  title  in  and  to  the  said  close  called 
Highgate  descended  to  and  became  and  was  vested  in 
the  said  Frances  Nickleby  as  the  sole  heir  at  law  of  the 
said  Ralph  Nickleby,  then,  as  was  in  the  said  plea  al- 
leged, deceased; 

Demise  to  James  Steerforth,  Assignment  to  Trad- 
dies,  Etc, — And  the  said  defendant,  in  the  said  plea  by 
him  in  the  said  former  action  as  aforesaid  pleaded, 
further  alleged  that,  after  the  death  of  the  said  Ralph 
Nickleby,  to  wit,  on  the  first  day  of  April  in  the  year 
1907,  the  said  Frances  Nickleby  had,  by  a  certain 
indenture  bearing  date  as  of  the  day  last  aforesaid,  de- 
mised the  said  close  called  Highgate  to  one  James 
Steerforth  for  the  term  of  five  years  commencing  on 
the  day  last  aforesaid,  whereby  and  in  virtue  of  which 
demise,  as  was  in  the  said  plea  alleged,  the  said  Steer- 
forth  became  and  wa«  possessed  of  the  said  close ;  and 
that  thereafter,  to  wit,  on  the  fifteenth  day  of  April 
in  the  year  1907,  the  said  Steerforth  had  assigned, 
transferred  and  set  over  to  one  Thomas  Traddles  all 
of  his,  the  said  James  Steerforth's,  right,  title  and  in- 
terest in  and  to  the  said  close  and  in  and  to  the  said 
term  to  him,  the  said  Steerforth,  by  the  said  demise  of 
the  said  Frances  Nickleby  as  aforesaid  granted,  as  was 
in  the  said  plea  as  aforesaid  alleged ; 

Express  Color  Given, — ^And  the  said  defendant,  in 
the  said  plea  by  him  in  the  said  former  action  as  afore- 
said pleaded,  falsely  and  subtilely,  further  alleged  and 
pretended  that  the  said  plaintiff,  being  also  plaintiff 
in  the  said  former  action,  had  entered  upon  and  was  in 
possession  of  the  said  close  under  and  in  virtue  of  a 
certain  pretended   and    fictitious   charter  of  demise 
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supposed^  and  in  the  said  plea  alleged,  to  have  been 
made  to  the  said  plaintiff  by  the  said  Frances 
Niekleby  for  the  term  of  his,  the  said  plaintiff's  natu- 
ral life,  whereas,  so  it  was  in  the  said  plea  alleged, 
nothing  of  or  in  the  said  close  ever  passed  to  the  said 
plaintiff  by  virtue  of  the  said  supposed  charter ; 

Defendant's  Entry. — ^And  the  said  defendant,  in  the 
said  plea  so  as  aforesaid  by  him  in  the  said  former  ac- 
tion pleaded,  further  alleged  that  he,  the  said  defend- 
ant, having  been,  at  the  time  when  the  trespasses  men- 
tioned and  alleged  in  the  said  plaintiff's  declaration 
by  him  in  the  said  action  filed,  the  servant  of  the  said 
Thomas  Traddles  hereinabove  mentioned,  as  such 
servant. 

Command  of  Traddles. — ^And  by  the  command  of 
the  said  Traddles,  h^d  entered  into  and  upon  the  said 
close,  and  into  and  upon  the  said  plaintiff's  possession 
of  the  said  close,  as  being  the  close  of  the  said  Trad- 
dles, and  had,  as  such  servant  and  by  such  command, 
committed  the  said  several  trespasses  by  the  said 
plaintiff  alleged  and  complained  of  in  the  said  declara- 
tion by  him  in  the  said  former  action  filed; 

Taking  of  the  Wheat. — And  the  said  defendant,  in 
the  said  plea  so  as  aforesaid  by  him  in  the  said  former 
^action  pleaded,  further  alleged  that  the  wheat  which 
was,  as  aforesaid,  in  the  said  plaintiff's  declaration 
mentioned,  was  wheat  which  had  grown  in  and  upon 
the  close,  and  had  been  cut,  harvested,  garnered  and 
stored  thereon,  and  that,  by  reason  thereof,  the  said 
defendant  had  seized,  taken  and  carried  away  the  said 
wheat  as  and  for  the  property  of  tlie  said  Traddles  and 
for  and  on  behalf  of  the  said  Traddles  and  for  his  use; 

(3).  Replication  in  Former  Suit. — rAnd  thereupon 
and  thereafter,  to  wit,  on  the  tenth  day  of  July  in  the 
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year  1907,  at  the  place  and  in  the  court  aforesaid,  and 
in  the  said  former  action  then  pending  in  the  said 
court,  the  said  plaintiff,  for  replication  to  the  said  plea 
so  as  aforesaid  by  the  said  defendant  in  the  said  action 
pleaded,  said  that  he,  the  said  plaintiff,  by  anything  in 
the  said  plea  alleged  ought  not  to  be  barred  of  having 
and  maintaining  his  action  aforesaid  against  the  said 
defendant  because  the  said  plaintiff  said  that, 

Protestation. — Protesting  that  the  said  Nicholas 
Nickleby,  who  was  as  aforesaid  named,  in  the  said  de- 
fendant's said  plea,  did  not  devise  the  said  close  called 
Highgate  to  the  said  Newton  Nickleby  for  his  life  and 
the  remainder  thereof  to  the  said  Ralph  Nickleby  in 
manner  and  form  as  in  the  said  plea  alleged  (a?) ; 

Protestation. — ^And  protesting  also  that  the  said 
Nicholas  Nickleby,  after  the  making  of  his  said  alleged 
last  will  and  testament,  did  not  continue  until  the 
time  of  his  death  seised  of  the  same  estate  in  the  said 
close  which  he  had  at  the  time  of  the  making  of  the 
said  alleged  last  will  and  testament ; 

Protestation. — And  protesting  also  that  the  said 
Nicholas  Nickleby  did  not  at  any  time  make  any  valid 
demise  of  the  said  close  to  any  person  but  died  in- 
testate thereof ; 

Denial  of  Marriage. — For  replication  nevertheless 
to  the  said  plea  the  said  plaintiff  said  that  the  said 
Frances  Nickleby,  who  was  aforesaid  named  in  the 
said  plea  and  therein  alleged  to  have  been  the  wife,  and 
then  to  be  the  widow,  of  the  said  Newton  Nickleby,  and 
the  mother  of  the  said  Ralph  Nickleby,  was  never  at 
any  time  joined  in  lawful  marriage  with  the  said 
Newton  Nickleby ; 

(4) .  Rejoinder. — Issue  Taken. — ^And  thereupon  and 
thereafter,  to  wit,  on  the  first  day  of  August  in  the 
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year  1907,  at  the  place  and  in  the  court  aforesaid,  and 
in  the  said  former  action  then  pending  in  the  said 
court,  the  said  defendant,  being  then  defendant  in  the 
said  action,  for  a  rejoinder  to  the  said  replication,  so 
as  aforesaid  in  the  said  action  by  the  said  plaintiff 
pleaded,  said  that  he,  the  said  defendant,  joined  issue 
upon  the  said  replication; 

(5).  Verdict.  Taliter  Processum  Est. — ^And  there- 
upon such  further  proceedings  were  had  in  the  said 
former  action  that  thereafter,  to  wit,  on  the  first  day 
of  November  in  the  year  1907,  at  the  place  and  in  the 
court  aforesaid,  the  issue  so  as  aforesaid  joined  was 
tried  by  a  jury  of  the  said  District  of  Columbia ;  and 
as  to  the  said  issue  the  jurors  of  the  said  jury,  by  their 
verdict  in  the  said  action  rendered,  upon  their  several 
and  respective  oaths,  said  that  they,  the  said  jurors, 
found  that  the  said  Frances  Nickleby  was  never 
joined  in  lawful  marriage  with  the  said  Newton  Nick- 
leby, and  that  they,  the  said  jurors,  found  that  the 
said  plaintiff,  being  the  plaintiff  in  the  said  former  ac- 
tion, was  damaged  by  the  trespasses,  alleged  in  the 
declaration  therein  filed,  and  committed  bv  the  said 
defendant  as  was  in  the  said  declaration  alleged,  in 
the  sum  of  one  thousand  ollars  (y) ; 

(6).  Arrest  of  Judgment. — And  thereafter,  to  wit, 
on  the  thirtieth  day  of  November  in  the  year  1907,  at 
the  place  and  in  the  court  aforesaid,  and  in  the  said 
former  action,  such  further  proceedings  were  had 
that,  upon  the  motion  of  the  said  defendant,  being  as 
aforesaid  the  defendant  in  the  said  action,  the  said 
court  ordered  and  adjudged  upon  consideration  of  tte 
record  in  the  said  action  that  the  judgment  therein 
should  be  arrested ;  whereupon,  to  wit,  on  the  day  last 
aforesaid  at  the  place  aforesaid,  the  said  court  ren- 
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dered  and  entered  the  judgment  which  is  mentioned 
and  alleged  in  the  said  fifth  plea  by  the  said  defendant 
herein  pleaded; 

(7).  Quae  Est  Eadem. — Which  said  action  herein 
mentioned  is  the  same  action  which  is  mentioned  in 
the  said  fifth  plea  by  the  said  defendant  in  this  action 
pleaded^  and  which  said  judgment,  rendered  and  en- 
tered as  aforesaid,  is  the  same  judgment  which  is  men- 
tioned and  alleged  in  the  said  fifth  plea  by  the  said  de- 
fendant herein  pleaded  (z) ; 

(8).  Absque  Hoc. — Without  this,  that  the  tres- 
passes which  are  mentioned  and  alleged  in  tlie  declara- 
tion of  the  said  plaintiff  filed  herein,  and  in  the  said 
several  counts  thereof,  are  and  were,  or  is  or  was  any 
of  them,  the  same  identical  trespasses  as  those  in  the 
said  fifth  plea  mentioned,  and  for  and  in  respect  of 
which  the  said  supposed  judgment  in  the  said  plea 
mentioned  was  recovered  (aa), 

Modo  et  forma. — In  manner  and  form  as  the  said 
defendant  has  in  his  said  plea  alleged ; 

Conclusion.  —  Verification.  —  And  this  the  said 
plaintiff  is  ready  to  verify. 

(q).  Plaintiff,  by  way  of  replication  to  the  pleas,  joins  issue 
on  the  three  general-issue  pleas,  makes  a  new  assignment  in  response 
to  the  plea  of  freehold,  and  files  to  the  plea  of  estoppel  three  repli- 
cations, each  intended  to  show  in  its  own  way  that  plaintiff  is 
not  concluded  as  to  the  title  by  the  judgment  in  the  former  action: 
note  s,  infra. 

(r).  As  to  the  nature  and  purpose  of  a  new  assignment  and  the 
occasion  for  its  use,  see  Shipman,  169,  327;  Perry,  283;  Tyler,  221, 
224;  note  /,  supra, 

(s).  Of  these  three  replications  each  is  designed  in  a  different 
way  to  escape  the  bar  of  the  former  judgment  alleged  in  the 
fifth  plea.  The  first  replication  denies,  as  a  matter  of  fact,  that  the 
issues  in  the  former  action  were  identical  with  the  issues  in  the 
present  action.  On  this  the  defendant  can  only  join  issue;  and  at 
the  trial  it  must  be  shown  by  evidence  what,  in  fact,  were  the  pre- 
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cise  matters  in  controversy  in  the  former  action  between  the 
parties.  Whether  the  plaintff  shall  or  shall  not  be  held  concluded 
as  to  the  question  of  title  by  the  proceedings  before  had,  will  depend 
partly  upon  the  nature  of  the  proof  adduced  and  more  upon  the 
opinion  of  the  court  on  the  point,  whether  such  a  judgment  as  was 
entered  in  the  former  case,  in  such  a  case,  and  upon  the  issues 
therein  made,  concludes  the  parties  in  respect  of  the  title  asserted 
in  the  former  record.  The  purport  of  the  other  replications  is 
indicated  in  the  two  notes  immediately  succeeding. 

(/).  This  replication  suggests  that  the  former  actiot^was  tres- 
pass de  bonis  asportatis,  and  proceeds  upon  the  theory  that,  inas- 
much as  the  suit  was  only  for  goods,  the  judgment  therein  is  not 
binding  in  the  present  action,  which  is  in  trespass  qtuire  clausum 
f regit  and  involves  an  alleged  trespass  to  land,  the  taking  of  the 
goods  being  only  an  incident  of  the  principal  grievance.  The  repli- 
cation differs  from  the  last  in  that,  whereas  the  last  replication 
alleges  pure  matter  of  fact  and  denies  directly  that  the  trespasses 
were  the  same,  this  replication  indirectly  denies  the  identity  of 
the  two  controversies,  by  showing  the  nature  of  the  former  action, 
and  raises  by  the  absque  hoc  the  question,  whether  such  an  action 
as  the  former  is  stated  to  be  is  for  the  same  trespasses  as  those 
which  are  the  subject  of  the  present  suit:  Shipman,  300;  Perry, 
258;  Tyler,  190.  If  the  fact  is  as  the  replication  states  it,  the 
defendant  cannot  traverse  the  replication,  but  must  demur,  where- 
upon the  question  of  law  is  to  be  determined  upon  the  facts  alleged 
in  the  inducement.  As  to  the  point  of  law,  whether  a  judgment 
in  an  action  de  bonis  asportatis  will  conclude  the  parties  in  a  sub- 
sequent action  quare  clausum  fregit,  reference  should  be  had  to  the 
authorities  on  estoppel,  some  of  which  are  cited  elsewhere  in  these 
notes. 

(tt).  Plaintiff,  not  feeling  sure  that  he  has  sufficiently  differ- 
entiated this  suit  from  the  former  on  the  ground  merely  of  a  differ- 
ence in  form,  proceeds  in  this  replication  to  disclose  fully  the  char- 
acter and  scope  of  the  issues  in  the  other  case,  and  the  proceedings 
had  therein,  for  the  sake  of  demonstrating  that  the  judgment 
pleaded  by  defendant  is  not  conclusive  of  the  title.  After  an  elab- 
orate statement  of  the  pleadings  and  proceedings  in  the  prior  action, 
and  the  manner  in  which  the  judgment  was  rendered — all  of  which 
hr  puts  forth  as  amounting  to  an  indirect  denial  of  identity  between 
the  two  actions — he  propounds,  under  the  absqt^e  hoc,  the  question 
of  law  whether  such  a  proceeding  as  he  shows  the  former  action  to 
have  been  concludes  the  question  of  title.  This  replication,  there- 
fore, affords  another  instance  of  the  special  traverse  employed  to 
separate  matters  of  fact  from  the  questions  of  law  therein  involved. 
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and  to  develop  on  the  record  a  legal  proposition  for  the  decision 
of  the  court:  Shipman,  300;  Tyler,  190;  Perry,  258;  note  aa,  infra, 

(i/).  For  an  example  of  a  similar  pleading  of  the  record  in  a 
former  action  for  the  purpose  of  showing  what  were  the  issues 
involved  therein,  see  Outram  vs.  Morewood,  3  East,  346;  and  for  a 
part  of  the  pleadings  in  that  case,  Bigelow  on  Estoppel,  620. 

With  reference  to  the  question,  whether  such  a  judgment  as  is 
here  shown  to  have  been  entered  in  such  a  case  as  the  former  action 
is  shown  to  have  been  would  be  conclusive  of  the  title  in  a  subsequent 
suit  between  the  same  parties,  see  Bigelow  on  Estoppel,  passim;  the 
Duchess  of  Kingston's  Case,  and  the  English  and  American  notes 
thereto:  2  Sm.  L.  C,  734;  and  cases  cited  in  note  0  to  Case  XI, 
supra. 

(w).  Concerning  the  course  of  the  pleading  which  is  here  set 
out  as  having  occurred  in  the  former  action,  see  notes  on  the 
rejoinder,  infra. 

(x).  The  replication  filed  by  the  plaintiff  in  the  former  suit,  as 
ii  is  here  stated,  seems  to  indicate  that  he  was  then  unable  to 
obtain  the  special  leave  which  is  requisite  to  entitle  a  plaintiff  to 
file  more  than  one  replication:  note  dd  to  Case  IX,  supra.  He 
was  therefore  obliged  to  single  out  one  of  the  facts  alleged  in 
the  plea  and  to  make  an  issue  upon  that  alone,  that  being  a  dis- 
advantage which  renders  the  replication  de  injuria  valuable  in  cases 
where  it  is  allowed;  note  /  to  Case  XVIII.  The  plaintiff  was, 
in  the  former  suit,  obliged  to  protest  certain  of  the  facts  alleged 
in  the  plea  therein,  lest  by  not  doing  so  he  should  be  deemed  to 
admit  those  which  he  did  not  traverse :  Perry,  281 ;  Shipman,  322 : 
Tyler,  216  ;U.  S.  vs.  Maloney,  4  App.  D.  C,  505;  and  by  making 
the  protestations  which  are  recited  in  this  replication,  he  reserved 
to  himself  the  liberty  to  litigate  those  matters  in  this  subsequent 
suit:  note  m  to  Case  XVIII.  An  attentive  consideration  of  these 
protestations  will  show  how  plaintiff  was,  in  the  former  suit, 
cmbarassed  by  his  inability  to  traverse  all  these  several  matters 
which  were  pleaded  as  constituting  title  in  Mrs.  Nickleby,  and  show 
the  effect  of  the  rule  that  pleadings  must  not  be  double:  Perry, 
303;  Shipman,  349;  Tyler,  242.  As  it  was,  in  that  action  plaintiff 
was  obliged  to  select  that  link  in  Mrs.  Nickleby's  title  which  he 
regarded  as  the  weakest  and  direct  his  replication  to  that,  namely 
the  fact  of  her  marriage.  The  manner  in  which  the  defendant  in  that 
suit  set  out  in  his  plea  the  derivation  of  title  from  Nicholas  Nicklebj' 
to  Mrs.  Frances  Nickleby — ^who,  of  course,  is  the  real  defendant 
in  both  cases — serves  to  illustrate  the  advantage  occasionally  avail- 
able fronl  so  pleading  a  title  in  full,  instead  of  resting  upon  the 
general  issue  or  a  plea  of  freehold,  as  defendant  might  have  done 
in  the  former  suit.     Under  either  of  these  pleas,  Mrs.  Nickleb/s 
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title  would  have  had  to  be  established  at  the  trial  by  proof  of  all 
its  elements,  and  every  link  would  have  been  subject  to  attack  at  the 
trial:  note  I,  supra.  By  setting  her  derivation  of  title  out  in  the 
defendant's  plea,  she  obliged  the  plaintiff  to  confine  his  traverse  to 
one  element,  and  to  admit  or  protest  all  the  other  facts  constituting 
her  claim.  In  like  manner,  in  the  present  case,  the  defendant,  by 
pleading  liberum  tenementum  and  so  compelling  the  plaintiff  to 
new  assign,  is  enabled  to  postpone  the  unfolding  of  the  Nickleby 
title  to  the  rejoinder,  and  thereby  limit  the  plaintiff  to  the  denial 
of  one  link  in  the  single  surrejoinder  to  which  he  is  entitled:  notes 
gg  and  ii,  infra. 

(y).  Defendant  in  the  former  suit  had,  as  appears  from  the 
statement  of  his  plea  made  above  in  this  replication,  so  alleged 
Nicholas  Nickleb/s  devise  of  Highgate  as  to  make  it  appear  a 
devise  of  the  remainder  to  Ralph  Nickleby  by  name.  In  point  of 
fact,  Ralph  Nickleby  was  not  bom  when  his  grandfather  Nicholas 
died,  and  the  plea  made  a  false  averment  on  this  point,  stating 
merely  Mrs.  Nickleby's  conclusion  of  law  as  to  the  effect  of  the 
will.  The  plea  also  suppresses  the  fact  that  the  will  was  made 
in  1899,  before  the  Code,  and  when  the  Rule  in  Shelley's  Case  was  in 
force  in  this  District.  As  the  plaintiff  chose,  in  his  one  replica- 
tion, to  pass  over  these  facts  and  contest  the  legitimacy  of  Ralph 
Nickleby,  the  verdict  did  not  do  him  any  good,  though  he  proved 
that  Newton  Nickleby  and  Fannie  Le  Grand  were  never  married. 
Upon  the  record  as  it  stood,  it  appeared  that  Highgate  had  been 
devised  to  Ralph  Nickleby  by  name,  and,  if  the  court  was  of 
opinion,  as  the  court  seems  to  have  been,  that  Ralph  took  as  a 
purchaser  under  the  will,  then  his  title  would  go  upon  his  death 
to  his  mother:  Code  D.  C,  sec.  948;  and  the  fact  that  his  mother 
had  not  been  married  would  not  prevent  her  from  inheriting  what- 
ever  he  took  by  purchase :  Code  D.  C,  sec.  958. 

The  motion  in  arrest  of  judgment,  therefore,  searching  the  record 
like  a  general  demurrer,  found  what  the  court  considered  a  title 
by  purchase  alleged  in  Ralph  Nickleby  by  the  plea,  and  admitted  by 
the  failure  of  the  replication  to  traverse  it:  Shipman,  322;  Perry, 
281;  Tyler,  216;  note  x,  supra.  The  fact,  alleged  in  the  replication, 
that  Ralph  was  illegitimate,  though  established  by  the  verdict,  would 
not  prevent  the  descent  of  such  a  title  to  the  mother  of  Ralph. 
Upon  retrospective  examination  of  the  record  the  court,  therefore, 
taking  the  view  that  it  did  of  the  title  of  Ralph,  was  bound  to 
arrest  the  judgment  which  would  otherwise  have  followed  upon  the 
verdict;  note  f  to  Case  VII,  supra;  Perry,  211;  Tyler,  126;  Ship- 
man,    188. 

Whether  the  court  was  correct  in  holding  that  the  estate  of 
Ralph   Nickleby,  as   it  was   stated  in  the  plea,  was  an  estate  by 
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purchase,  may  be  considered  with  reference  to  the  cases  cited  in 
note  hh,  infra;  and  the  propriety  of  entering  the  judgment  in  the 
form  alleged  is  noticed  in  note  n,  supra. 

is).  The  manner  in  which  the  same  matter  of  reply  is  diversely 
stated  in  these  three  replications  exemplifies  the  use  of  plural 
pleading  in  a  view  to  securing  the  various  advantages  which  may 
arise  from  various  modes  of  stating  the  same  facts.  The  same 
considerations  which  may  suggest  the  use  of  plural  counts  or 
of  plural  pleas  may  make  it  desirable  to  plead  plural  replications, 
namely,  first  for  the  sake  of  pleading  different  matters,  such  as 
different  causes  of  action  or  different  defenses;  and,  second,  for 
the  sake  of  stating  the  same  matter,  whether  of  action  or  defense, 
in  different  forms,  with  reference  to  the  doubtful  contingencies  of 
proof,  doubtful  conditions  of  the  law,  doubtful  views  of  the  judiciary, 
the  diverse  requirements  as  to  character  and  amount  of  proof,  and 
such  other  matters  as  are  suggested  in  note  u  to  Case  XIV;  note  h 
to  Case  XVII ;  note  /  to  Case  XIX ;  notes  n  and  o  to  Case  XVIII ; 
Shipman,  368,  372:  Tyler,  260,  264;  Perry,  316,  319. 

iao).  A  comparison  of  the  third  of  these  replications,  that  to 
which  the  present  note  is  appended,  with  the  first  replication  to  the 
plea  of  former  judgment,  will  show  the  difference  between  the  effect 
of  a  common  traverse,  which  leads  to  an  issue  of  fact,  and  the  effect 
of  the  special  traverse,  by  which  all  the  facts  which  could  be  proved 
on  the  trial  of  the  first  are  spread  upon  the  record,  and  the  same 
question  of  law  presented  which  would  arise  upon  proof  of  the 
same  facts  at  the  trial.  Since,  sooner  or  later,  it  must  be  determined 
whether  the  plaintiff  is  concluded  by  the  judgment  in  the  former 
case,  there  may  be  good  reasons  for  having  it  decided  in  advance 
of  trial  by  so  pleading  as  to  develop  that  question  upon  the  record : 
note  «  to  Case  IX ;  notes  /,  supra,  and  gg  and  /;*,  infra. 

The  nature  of  the  special  traverse,  and  the  reasons  w*hich  dictate 
the  occasional  use  thereof,  may  be  best  understood  by  giving  atten- 
tion to  the  scope  and  effect  of  the  other  forms  of  traverse,  and  the 
limitations  imposed  upon  those  other  forms  by  certain  principles  of 
law  and  rules  of  pleading. 

Four  forms  of  traverse  are  recognized  in  the  scheme  of  plead- 
ing:   Shipman,  279;   and  these  are: 

(i).  The  common  traverse,  by  which  the  pleader  selects  one  of 
the  averments  made  in  the  last  precedent  pleading  and  denies  that 
averment  by  a  flat  contradiction,  that  is,  directly  and  in  the  form 
(modo  et  forma)  in  which  such  averment  is  made:  Shipman,  280, 
308;  Tyler,  167,  199;  Perry,  240,  266.  In  so  traversing,  the  pleader 
is  not  only  restricted  to  the  denial  of  a  single  fact  alleged  on  the 
other  side,  for  pleadings  must  not  be  double :  Tyler,  242,  244 ;  Ship- 
man,  349,  351;  Perry,  303,  305;  but  is  subject  also  to  certain  limita- 
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tions  with  respect  to  the  matter  and  extent  of  his  denial;  some  of 
which  limitations  are  mentioned  below  in  this  note,  and  are  stated 
in  Shipman,  308  et  seq.;  Tyler,  199  et  seq,;  Perry,  266  et  seq.  An 
example  of  such  a  traverse  is  the  first  of  three  replications  to  the 
plea  of  a  former  judgment. 

(2).  The  general  issue,  which  differs  from  the  common  trav- 
erse in  that  it  denies,  not  one,  but  all  of  the  material  averments 
of  the  declaration,  this  form  of  traverse  being  available  only  in 
the  plea;  and  the  advantage  of '  using  it  being  that  thereby  the 
defendant  can  put  in  issue  several  matters,  instead  of  one,  and 
so  evade  the  rule  against  duplicity :  Perry,  241,  303 ;  Tyler,  168^  242 ; 
Shipman,  281,  349;  note  h  to  Case  VII;  notes  q  and  r  to  Case  XV; 
note  c  to  Case  XVII,  supra, 

(3).  The  replication  de  injuria,  which  is  a  general  issue  to  the 
plea,  and  which  is  in  some  forms  of  action  available  to  the  plaintiff, 
whereby  he  may,  in  one  breath,  traverse  all  the  material  averments 
of  the  plea,  instead  of  singling  out  one  element  of  the  defense 
and  traversing  that,  as  would  be  required  by  the  rule  against 
duplicity:  Shipman,  294;  Tyler,  179;  Perry,  251,  311;  note  b  to  Case 
VII ;  note  i  to  Case  XVII ;  note  /  to  Case  XVIII ;  note  x,  supra. 

(4).  The  special  traverse:  Shipman,  296  et  seq.;  Tyler,  181  ct 
seq.;  Perry,  255  et  seq. 

Reference  to  the  citations  above  made  will  show  that  the  use 
of  the  general  issue  and  of  the  de  injuria  is  limited  to  certain 
forms  of  action  and  to  certain  particular  situations  in  those  actions; 
and  will  show  also  that  both  these  traverses  and  the  common  trav- 
erse as  well  are  subject  to  certain  restrictions  which,  while  in  them- 
selves necessary  and  in  general  of  wholesome  effect,  do  yet  occa- 
sionally embarrass  the  pleading  of  certain  matters,  or  even  pre- 
vent the  pleading  of  some  defenses  with  the  effect  to  which  the 
pleader  is  entitled.  The  special  traverse  is  designed  to  enable  the 
pleader  to  state  certain  matters,  which  certain  principles  of  law 
or  rules  of  pleading  make  it  impossible  for  him  to  plead  effect- 
ively, and  for  the  purpose  desired,  in  either  of  the  three  other 
forms  of  traverse.  Of  such  legal  and  technical  restrictions,  which 
render  resort  to  the  form  of  special  traverse  necessary  or  advan- 
tageous, are  these: 

(i).  The  law  of  estoppel  may  preclude  the  pleader  to  deny 
directly,  by  traverse  in  the  common  form,  some  matter  which 
he  can  avoid  by  an  indirect  or  qualified  denial.  Thus,  suppose 
that  a  lessor,  having  in  the  leased  premises  an  estate  only  for  his 
own  life,  makes  a  lease  for  a  term  of  years,  and  during  the  term 
the  lessor  dies,  and  his  heir  sues  the  lessee  for  rent  accruing 
after  the  death  of  the  lessor.  The  declaration  will  allege  the  lease, 
and  other  facts  constituting  the  tenancy:  p.  252,  supra;  and  then 
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state  the  death  of  the  lessor,  "whereby  the  reversion  in  the  said 
premises  descended  to  the  plaintiff  as  the  son  and  heir  of  the  said 
lessor:"  p.  256,  supra.  Now  the  lessee  is,  of  course,  estopped  to 
deny  his  landlord's  title,  though  he  is  at  liberty  to  show  that  title 
has  come  to  an  end.  If  he  should  traverse  in  common  form  the 
averment  that  the  reversion  descended  to  the  lessor's  heirs,  he  woujd 
be,  or  would  seem  to  be,  within  the  prohibition  of  the  estoppel. 
But  by  a  special  traverse  he  may  show  the  facts  which  make  a 
termination  of  the  lessor's  estate  and  traverse,  under  the  absque 
hoc,  that  the  reversion  descended  to  the  plaintiff,  and  so  escape  the 
estoppel :  Tyler,  189 ;  Perry,  256 ;  Shipman,  297. 

(2).  Traverse  must  not  be  taken  on  matter  of  law :  Shipman,  309; 
Tyler,  201 ;  Perry,  268.  In  the  case  last  supposed,  the  averment 
that,  on  the  death  of  the  lessor,  the  reversion  descended  to  his  heir, 
is  a  conclusion  of  law,  a  virtute  cujus  which  results  from  the  facts 
before  alleged :  note  d  to  Case  X;  note  h  to  Case  XIII ;  and  a  virtute 
cujus  is,  in  general,  not  traversable,  but  must  be  escaped  by  trav 
ersing  one  of  the  facts  from  which  the  legal  conclusion  flows.  The 
defendant,  therefore,  cannot  directly  traverse  the  averment  that  the 
reversion  descended  to  the  plaintiff;  nor  can  be  plead  simply  that 
the  lessor  was  seised  only  for  his  life,  because  that  would  be  only 
an  argumentative  denial  of  the  fact  alleged  in  the  declaration,  that 
the  lessor  ^fras  seised  in  fee :  Perry,  387 ;  Tyler,  338 ;  Shipman,  456. 
But  the  defendant  may  show  that  the  lessor  had  only  a  life  estate 
in  the  premises,  and,  upon  the  strength  of  that  fact,  traverse,  with 
an  absque  hoc  that  the  reversion  descended  to  the  lessor's  heir: 
Tyler,  183;  Shipman,  299,  517;  Perry,  256.  So,  in  Case  XIV,  supra, 
the  defense  suggested  in  the  fifth  plea  (p.  275)  is  that  the  rever- 
sion did  not  vest  in  John  Doe  on  the  death  of  his  wife  because  the 
child  was  born  dead.  But,  for  the  defendant  to  deny  that  John 
Doe  became  seised,  without  showing  some  fact  to  prevent  his  seisin, 
would  be  to  traverse  only  a  conclusion  of  law ;  and  so  the  plea  shows 
that  the  child  was  bom  dead,  and  then  traverses  the  descent  of  the 
reversion  in  the  form  of  an  absque  hoc;  notes  x  and  y  to  Case 
XIV;  Tyler,  189;   Shipman,  299;   Perry,  256. 

(3).  Traverse  must  not  be  taken  upon  matter  which  is  not  alleged 
in  the  opposing  pleading:  Shipman,  310;  Tyler,  202;  Perry,  269. 
Thus,  to  vary  the  case  last  supposed,  let  the  lease  be  made  by  a 
lessor  who  has  an  estate  in  the  demised  premises  for  the  life 
of  another  person,  and  suppose  that  such  other  person  dies  during 
the  term.  If  now  the  lessor  sues  for  rent  accruing  after  the  death 
of  the  cestui  que  vie,  he  will  not  in  his  declaration  allege  that  his 
estate  continues,  or  even  that  he  ever  had  any  estate  in  the  prem- 
ises: 2  Chitty  PI.,  549,  note  /;  note  e  to  Case  XIV,  supra.  The 
defendant   cannot   traverse   the   plaintiff's    title,   or   deny   that   the 
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original  estate  continues,  because  there  is  nothing  of  the  kind 
alleged.  It  is  possible,  however,  to  introduce  this  defense  by  set- 
ting up,  as  matter  of  inducement,  that  the  plaintiff  was  seised  only 
for  the  life  of  a  third  person  and  that  person  is  dead,  concluding 
with  Jan  absque  hoc,  that  the  plaintiff  has  now  any  estate  in  the 
premises  or  any  right  to  the  rent. 

(4).  A  party  to  a  deed,  who  traverses  it,  must  plead  non  est 
factum:  Perry,  270;  Tyler,  204;  Shipman,  312.  But  the  plea  of 
ft  on  est  factum  limits  the  evidence,  and  therefore  confines  the 
defense,  to  certain  definite  facts  which  make  the  deed  utterly  void: 
note  f  to  Case  II,  supra;  and  the  defense  may  be  that  the  deed  is 
voidable,  or  not  binding  upon  the  defendant,  for  some  reason  other 
than  those  which  can  be  shown  under  that  plea.  Thus,  in  Collins 
vs.  Blantem,  Case  II,  supra,  while  non  est  factum  was  pleaded,  there 
was,  and  yet  may  be,  doubt  whether  the  corrupt  agreement  which 
vitiated  the  bond  could  be  proved  under  that  plea;  and  therefore 
the  defendant  used  a  special  traverse,  setting  out  the  illegal  nego- 
tiation preceding  the  bond,  and  averring,  under  a  ''with  this,"  that 
the  bond  was  given  only  for  the  corrupt  consideration  stated:  sec 
also  the  plea  in  Case  XI,  supra,  and  note  g  to  that  case. 

(5).  A  traverse  must  deny  modo  ct  forma:  Perry,  266;  Ship- 
man,  308;  Tyler,  199.  But  some  things  are,  in  their  nature,  not 
susceptible  of  direct  denial,  in  such  wise,  that  is,  as  to  give  to 
such  denial  its  true  effect;  for  example,  the  question,  "Have  you 
Itft  off  beating  your  wife?"  In  pleading  one  must  occasionally 
traverse  an  averment  cast  in  such  form  that  a  categorical  negative 
would  be  inconvenient  or  incapable  of  giving  the  full  effect  of  th* 
denial.  In  such  a  case,  resort  must  be  had  to  an  indirect  or  quali- 
fied denial,  which  contravenes  the  rule  above  stated,  and  also  the 
rule  against  argumentativeness.  By  the  use  of  a  special  traverse, 
the  indirect  or  qualifying  matter  may  be  stated  as  inducement,  and 
the  denial  made  under  the  absque  hoc  is  taken  with  the  qualifica- 
tion or  limitation  intended.  Thus,  in  Case  XVI,  supra,  by  the  fourth 
plea  in  abatement,  the  defendant  desires  to  deny  that  it  is  engaged 
in  business  in  this  District.  But  the  company  has  done  some  busi- 
ness of  a  certain  kind  and  extent,  which  would  make  a  direct 
denial  inaccurate  and  inadequate  to  the  purpose  desired  to  be 
attained.  Hence  resort  is  had  to  a  special  traverse,  for  reasons 
and  with  the  result  stated  in  note  nn  to  that  case. 

(6).  Pleadings  must  not  be  argumentative:  Shipman,  455;  Tyler. 
337;  Perry,  260,  386.  But  the  pleader  may  rely  upon  matter  which, 
while  inconsistent  with  the  averment  to  be  traversed,  cannot  be 
stated  as  a  direct  denial  of  that  averment.  Thus,  if  the  declaration 
alleges  that  A.  was  seised  in  fee,  and  the  defense  desired  to  be 
suggested  is  that  A.   had  only  a  life  estate,  this   fact  cannot  be 
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alleged  by  merely  traversing  the  former  averment,  and  to  allege 
it  by  itself  would  constitute  only  an  argumentative  denial  of  A/s 
seisin  in  fee.  But  by  a  special  traverse  it  may  be  averred  that  A. 
had  only  a  life  estate,  without  this,  that  A.  was  seised  in  fee:  Perry, 
387;  Tyler,  338;  Shipman,  456,  457- 

(7).  Matter  amounting  to  the  general  issue  must  be  so  pleaded: 
Shipman,  478;  Perry,  408;  Tyler,  360.  If  the  declaration  in  tres- 
pass allege  that  the  defendant  broke  amd  entered  the  plaintiff's  close, 
the  plea  cannot  traverse  in  common  form  that  it  was  the  close 
of  the  plaintiff,  because  that  is  no  more  than  saying  the  defendant 
is  not  guilty.  Nor  can  the  plea  allege  directly  that  the  close  was 
the  property  of  the  defendant,  because  that  would  be  exposed  to  the 
same  objection,  and  would  also  be  argumentative.  But  if  the  plea 
should  set  out  the  facts  constituting  the  defendant's  title,  and  deny 
tmder  an  absque  hoc  that  the  close  was  the  plaintiff's,  the  general 
issue  would  be  avoided.  In  such  a  case,  it  is  more  usual,  if  special 
pleading  is  desired,  to  confess  and  avoid  by  giving  color;  and  it 
may  be  that  a  special  traverse  would  be  held  inadmissible.  But 
the  illustration  given  will  at  least  indicate  the  principle  upon  which 
the  special  traverse  would  evade  the  rule  requiring  the  general 
issue  to  be  pleaded. 

(8).  Traverse  must  not  be  taken  upon  an  immaterial  point: 
Tyler,  236;  Shipman,  342;  Perry,  295.  And,  in  general,  time  and 
place   are   immaterial. 

(9).  In  respect  of  time  and  place,  the  pleadings  subsequent  to 
the  declaration  must  follow  the  declaration :  Shipman,  392 ;  Perry, 
336;  Tyler,  273.  And  this  is,  not  only  because  time  and  place  arc 
generally  immaterial,  but  because  to  include  time  and  place  in 
the  traverse  would  make  the  traverse  too  large,  and  so  oblige  the 
opposite  party  to  prove  the  substance  of  his  averment  with  these 
immaterial  circumstances :  which  is  the  reason  of  the  rule  next 
to  be  stated. 

(10).  A  traverse  must  not  be  too  large:  Shipman,  344;  Perry, 297; 
Tyler,  238;  by  which  is  meant  that  the  traverse  must  not  be  so 
framed  as  to  include  matters,  such  as  time  and  place,  which  are 
generally  immaterial  to  the  merits  of  the  averment  intended  to 
be  traversed.  But  in  some  cases  time  and  place  are  material  to 
the  defense  relied  upon ;  and  they  cannot  be  put  in  issue  by  a 
common  traverse  of  the  matter  alleged  on  the  other  side.  Thus,  in 
Lawe  vs.  King,  i  Saund.,  76,  Case  I,  supra,  the  plaintiff  alleged 
an  assault  at  Warwick  on  April  i,  1666.  The  defense  was  that 
the  defendant,  being  sheriff  at  Coventry  on  January  10,  1665. 
arrested  the  plaintiff  by  virtue  of  the  defendant's  official  anthoritj'. 
Had  the  plea  simply  traversed  that  the  defendant  assaulted  the 
plaintiff  on   April   i,   1666,   at  Warwick,   it  would  have  made  too 
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large  a  traverse,  since  it  would  have  obliged  the  plaintiff  to  prove 
the  time  and  place,  which  were,  so  far  as  would  then  appear,  as 
immaterial  as  they  usually  are.  On  the  other  hand,  the  defendant 
could  not  justify  at  Warwick  on  April  i,  1666,  because  the  defend- 
ant had  never  been  sheriff  at  Warwick  and  was  not  in  office  on 
that  day.  By  a  special  traverse,  the  materiality  of  the  time  and 
place  was  made  to  appear,  and  the  defendant  was  enabled  to  plead 
his  justification,  which  otherwise  would  have  been  impossible: 
Perry,  256. 

For  the  sake  of  evading  some  one  or  more  of  these  limitations 
upon  the  use  of  the  other  traverses,  and  to  effect  the  statement  of 
some  particular  defense  as  an  indirect,  qualified,  discriminating  or 
limited  denial  of  some  precedent  averment,  instead  of  the  direct, 
unqualified,  and  general  denial  which  one  of  the  other  traverse* 
would  involve,  the  pleader  may  advantageously  employ  the  special 
traverse.  The  purposes  which  may  dictate  resort  to  this  form  of 
traverse  are,  generally  stated,  these: 

I.  To  escape  an  estoppel,  as  in  the  first  of  the  cases  above  stated: 
Tyler,  183,  189;  Shipman,  297,  299,  517;  Perry,  256. 

II.  To  enable  the  pleader  to  develop  a  defense  to  which  time  or 
place,  or  both,  are  material,  and  so  avoid  the  eighth,  ninth,  and  tenth 
of  the  limitations  upon  traverses  in  general  which  are  above  stated : 
Perry,  256. 

III.  To  develop  upon  the  record  a  question  of  law,  by  separating 
the  matters  of  fact  involved  from  those  of  law;  and  this  cannot 
be  done  in  any  other  form  of  traverse  without  violating  some  one 
or  more  of  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  of  the 
rules  above  stated  as  governing  traverses  in  general:  Perry,  258; 
Shipman,  300;  Tyler,  184,  190.  Examples  of  the  use  of  the  special 
traverse  for  this  purpose  will  be  found,  with  comments  thereon, 
by  reference  to  note  k  to  Case  II;  notes  g,  u,  and  w  to  Case  XI; 
note  y  to  Case  XIV;  notes  nn  and  rrr  to  Case  XVI,  supra.  The 
rejoinder  in  Case  IX  will  ahow  how  the  pleader,  undertaking  to 
develop  a  legal  question  without  a  special  traverse,  falls  into  a 
form  which  is  neither  one  of  the  four  legitimate  traverses:  see 
note  jj  to  that  case;  and  note  m  to  the  same  case  will  indicate 
the  considerations  which  may  make  it  often  desirable  to  bring 
the  record  to  an  issue  of  law  rather  than  to  one  of  fact.  The 
fourth  plea  in  Case  XVI,  and  note  nn  to  that  case,  will  indicate 
that  it  may  sometimes  be  of  substantial  importance  to  reduce  the 
case  to  a  point  of  law  instead  of  making  an  issue  of  fact  upon 
which  an  adverse  verdict  may  be  disastrous.  An  attentive  con- 
sideration of  these  special  traverses,  and  of  those  given  in  the 
text-books,  will  show  that  in  none  of  the  in  stances*' given  could 
the  matter  presented  in  the  traverse  be  pleaded  otherwise  without 
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cither  traversing  matter  of  law,  or  matter  not  alleged  in  the  prece- 
dent pleading,  or  immaterial  matter,  or  without  making  a  merely 
indirect  and  argumentative  denial  of  the  antecedent  averment,  or 
without  pleading  matter  which  is  in  effect  the  general  issue.  And 
the  rejoinder  in  Case  IX,  though  in  a  form  tolerated  in  contem- 
porary practice,  is,  from  the  viewpoint  of  technical  propriety,  a 
horrible  example  of  argumentativeness. 

IV.  For  the  purpose  of  obtaining  the  right  to  open  and  close  the 
evidence  and  the  argument,  the  special  traverse  was  sometimes 
employed  in  the  English  practice,  which  tactical  advantage  was 
given  by  that  practice  to  the  party  having  the  affirmative  of  the 
issue.  Thus  in  an  action  of  case  for  negligence,  the  defendant, 
instead  of  pleading  the  general  issue,  would  set  out  the  circum- 
stances of  the  transaction  upon  which  negligence  was  predicated, 
and  conclude,  as  an  inference  from  the  defendant's  version  of  the 
affair,  "without  this,  that  the  defendant  was  guilty  of  any  negli- 
gence, etc. :"  Perry,  258.  There  was,  in  principle,  no  warrant  for 
resort  to  the  special  traverse  in  such  a  case;  and  in  the  United 
States  generally,  the  defendant  could  not  thereby  gain  the  right  to 
open  and   close. 

V.  As  a  matter  of  mere  fashion,  or  in  the  indulgence  of  n 
vitiated  taste  for  the  subtleties  of  the  art,  the  special  traverse  was 
formerly,  so  we  are  told  by  Mr.  Stephen,  often  used  when  there  was 
no  legitimate  occasion  for  such  a  departure  from  the  ordinary 
modes  of  traverse:  Tyler,  186,  192;  Shipman,  302.  The  rejoinder 
in  Case  VI,  supra,  as  is  observed  in  note  k  to  that  case,  seems  to  • 
be  an  instance  of  such  unnecessary  use  of  the  special  traverse,  and 
to  be  accounted  for  only  as  an  example  of  perverted  taste.     Bu: 

it  is  possible  that  some  of  the  instances  which  Mr.  Stephen  had  in 
mind  as  exemplifying  this  abuse  of  the  special  traverse  may  have 
been  cases  in  which  that  form  was  used  for  the  reason  last  given. 

Rejoinder  to  the  New  Assignment  Alleging  Title  in 

Mrs.  Nicklebv. 

Caption. — Ut  supra, 

CoMMKNCEMENT. — And  the  said  defendant,  by  his 
attorney  aforesaid,  as  to  the  second  of  the  replications 
herein  by  the  plaintiff  filed,  says  that. 

Actio  non, — By  reason  of  anything  in  the  said  rep- 
lication alleged  the  said  plaintiff  his  action  afore- 
said against  the  said  defendant  ought  not  to  have  or 
maintain,  because  he,  the  said  defendant  says, 
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Body. — Derivation  of  Title. — {1)  Seisin  of  Nicltolus 
Nicldehy  (hb). — That  heretofore,  to  wit,  on' the  first 
day  of  June  in  the  year  1899,  at  the  city  of  Washing- 
ton,  in  the  District  of  Columbia,  and  for  some  time 
before,  and  for  some  time  after  the  said  day,  one 
Nicholas  Nickleby,  now  deceased,  was  seised  in  his 
demesne  as  of  fee  of  and  in  the  said  close  mentioned 
in  the  said  replication  and  called,  as  is  in  the  said 
replication  stated,  by  the  name  of  Highgate,  the  said 
close  being  a  parcel  of  land  situate  and  being  in  the 
District  of  Columbia  (cc) ; 

(2).  Making  of  WilL — And  that  at  the  place  afore- 
said and  on  the  day  laj?t  aforesaid,  that  is  to  say,  on 
the  said  first  day  of  June  in  the  year  1899,  the  said 
Nicholas  Nickleby,  being  seised  as  aforesaid  of  the 
said  close,  duly  made  and  published  his  last  will  and 
testament  in  writing  (dd)  bearing  date  as  of  the  said 
day,  and  signed  by  him,  the  said  Nicholas  Nickleby, 
and  attested  and  subscribed  in  the  presence  of  the  said 
Nicholas  Nicklebv  by  three  credible  witnesses,  who 
subscribed  the  said  last  will  and  testament  as  wit- 
nesses thereof  at  the  request  of  the  said  Nicholas  Nick- 
leby and  in  his  presence  and  in  the  presence  of  each 
other,  according  to  the  form  of  the  statute  in  such 
cases  made  and  provided; 

(3).  Devise  of  Highgate, — And  the  said  testator 
thereby,  and  in  and  by  his  said  last  will  and  testament, 
did,  amongst  other  things,  give  and  devise  the  said 
close  above  mentioned,  and  called  Highgate,  to  one 
Newton  Nickleby,  for  the  life  of  him,  the  said  Newton 

m 

Nickl(»by,  and  after  the  death  of  the  said  Newton 
Nickleby  the  remainder  of  the  said  testator's  estate 
in  the  said  premises  to  the  heirs  of  the  said  Newton 
Nickleby,  to  the  said  heirs,  their  heirs  and  assigns, 


Case  XXI — Gay  vs.  Rudge.  545 

to  have  and  to  hold  the  said  premises  in  fee  and  for- 
ever (ee) ; 

(4).  Death  of  Testator. — And  the  said  Nicholas 
Nickleby  afterwards,  to  wit,  on  the  first  day  of  March, 
in  the  year  1902,  at  the  place  aforesaid,  died,  being 
until  and  at  the  time  of  his  death  so  as  aforesaid 
seised  of  the  said  close  called  Highgate  in  his  demesne 
as  of  fee,  without  altering  his  said  last  will  and  tes- 
tament as  to  the  said  demise  therein  as  aforesaid  made 
of  the  said  close; 

(5)%  Seisin  of  Newton  Nicklehy.  Virtute  Cujus. — 
Whereupon  and  whereby,  upon  the  death  as  aforesaid 
of  the  said  Nicholas  Nickleby,  the  said  Newton 
Nickleby  then  and  there  became  and  was  seised  of 
and  in  the  close  aforesaid  for  the  term  of  the  life  of 
him,  the  said  Newton  Nickleby ; 

(6).  Marriage  of  Newton. — And  thereafter.,  to  wit, 
on  the  first  day  of  July,  in  the  year  1903  at  the  place 
aforesaid,  the  said  Newton  Nickleby,  being  so  as  afore- 
said seised  of  the  said  premises  called  Highgate,  inter- 
married with  one  Frances  Le  Grand  and  took  to  him- 
self the  said  Frances  Le  Grand  as  wife; 

(7).  Death  of  Newton. — And  thereafter,  to  wit, 
on  the  first  day  of  August  in  the  year  1905  at  the  place 
aforesaid,  the  said  Newton  Nickleby,  being  seised  as 
aforesaid  of  the  said  premises,  died,  leaving  him  sur- 
viving his  said  wife,  Frances  Nickleby,  born  Le  Grand 
as  aforesaid,  and  one  son,  Ralph  Nickleby,  being  the 
son  of  the  said  Newton  Nickleby  and  the  said  Frances 
Nickleby,  and  the  only  child  of  the  said  Newton ; 

(8).  Seisin  of  Ralph  NickJehy.  Virtute  Cujus. — 
Whereupon  and  whereby,  and  by  reason  of  the  prem- 
ises, the  said  Ralph  Nickleby,  being  as  aforesaid,  the 
sole  right  heir  of  the  said  Newton  Nickleby,  deceased, 
36 
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as  aforesaid,  then  and  there  became  and  was  seised 
in  his  own  demesne  as  of  fee  of  and  in  the  said  prem- 
ises called  Highgate ; 

(9).  Death  of  Ralph  Nicklehy. — ^And  thereafter, 
to  wit,  on  the  first  day  of  September,  in  the  year  1906, 
at  the  place  aforesaid,  the  said  Ralph  Nickleby,  being 
seised  as  aforesaid  of  the  said  close,  died  so  seised, 
intestate  thereof,  and  being  an  infant  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  three  years, 
childless,  and  without  any  brother  or  brothers  or  any 
sister  or  sisters  him  suryiving,  but  survived  by  his 
mother,  the  said  Frances  Nickleby,  who  still  survives 
and  is  still  living,  to  wit,  at  the  place  aforesaid ; 

(10).  Sesin  of  Frances  Nicklehy.  Virtute  Cujus. — 
Whereupon  and  whereby,  and  by  reason  of  the  prem- 
ises, the  said  Frances  Nickleby,  being  as  aforesaid  the 
sole  right  heir  of  the  said  Ralph  Nickleby,  then  and 
there  became  and  was  seised  of  and  in  the  said  close 
called  Highgate,  in  her  demesne  as  of  fee;  and  the 
said  Frances  has  since  continued,  and  continues,  and 
now  is,  seised  as  aforesaid  of  and  in  the  said  close ; 

(11).  Lea^e  to  Steerforth, — And  thereafter,  to  wit, 
on  the  first  day  of  April  in  the  year  1907,  at  the  place 
aforesaid,  the  said  Frances  Nickleby,  being  so  as  afore- 
said seised  of  the  said  close  called  Highgate,  by  a  cer- 
tain indenture  then  and  there  made  by  and  between 
the  said  Frances  Nickleby,  as  party  of  the  one  part, 
and  one  James  Steerforth,  as  party  of  the  other  part. 

Profert. — One  part  of  which  said  indenture,  sealed 
with  the  seals  of  the  said  parties,  the  said  defendant 
shows  to  the  court  now  here,  4:he  date  whereof  is  the 
day  and  year  aforesaid, 

did  demise,  lease,  and  to  farm  let  the  said  close 
called  Highgate  to  the  said  James  Steerforth,  his 
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executors,  administrators  and  assigns,  to  the  said 
Steerforth,  his  executors,  administrators  and  assigns, 
to  have  and  to  hold  the  said  close,  with  the  appur- 
tenances thereto  appertaining,  for  the  full  term  of 
five  years,  commencing  on  the  day  last  aforesaid  and 
thence  next  ensuing,  upon  certain  covenants  and  stip- 
ulations expressed  and  contained  in  the  said  indenture, 
and  which  will  by  the  said  indenture,  reference  there- 
unto being  had,  more  fully  and  at  large  appear; 

(12).  Entry  of  Stecrforth,  Virtute  Cujus. — By 
virtue  of  which  said  demise  the  said  James  Steerforth 
afterwards,  to  wit,  on  the  day  last  aforesaid  at  the 
place  aforesaid,  entered  into  and  upon  the  said  close 
called  Highgate,  and  became  and  was  possessed 
thereof  for  the  said  term  so  as  aforesaid  thereof  to 
him  granted; 

(13).  Assignment  by  Steerforth  to  Traddles. — ^And 
the  said  James  Steerforth,  being  so  possessed  of  the 
said  close  called  Highgate,  afterwards,  to  wit,  on  the 
fifteenth  day  of  April,  in  the  year  1907,  at  the  place 
aforesaid,  he,  the  said  Steerforth,  by  his  certai^i  deed* 
poll  endorsed  on  the  said  indenture  hereinbefore  men- 
tioned, and  duly  signed  by  him  and  sealed  with  his 
seal, 

Profert. — Which  said  indenture,  with  the  said  deed- 
poll  endorsed  thereon  as  aforesaid,  the  said  defend- 
ant shows  to  the  court  now  here,  the  date  whereof  is 
the  day  and  year  last  aforesaid, 

did,  for  a  certain  consideration  in  the  said  deed- 
poll  mentioned,  bargain,  sell,  assign,  transfer  and  set 
over  to  one  Thomas  Traddles  all  of  his,  the  said  James 
Steerforth's,  right,  title,  and  interest  in  and  to  the 
said  close  called  Highgate,  and  in  and  to  the  term  to 
him  by  the  said  indenture  as  aforesaid  granted; 
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(14).  Possession  of  Traddles.  Virtute  Cujus. — 
Whereupon  and  whereby,  and  by  virtue  of  the  said 
deed-poll  and  the  assignment  aforesaid,  at  the  time 
last  aforesaid  and  the  place  aforesaid,  the  said  Thomas 
Traddles  became  and  was,  and  from  thence  hitherto 
has  been,  and  still  is,  possessed  of  the  said  close  called 
Highgate,  for  the  residue  of  the  said  term  so  as  afore- 
said granted  to  the  said  James  Steerforth  by  the  said 
Frances  Nickleby ; 

(15).  Express  Color  Given. — And  the  said  Thomas 
Traddles  being  so  possessed,  the  said  plaintiff  after- 
wards, to  wit,  on  the  thirteenth  day  of  April,  in  the 
year  1907,  at  the  place  aforesaid  {ff), 

Pretense  of  Title. — Claiming  title  to  the  said  close 
called  Highgate,  being  the  close  in  which  the  said 
supposed  trespasses  mentioned  in  the  said  plaintiff's 
declaration  were  committed, 

Fictitious  Lease  Imputed  to  Plaintiff.  —  Under 
color  of  a  certain  charter  of  demise  pretended  to  be 
thereof  made  to  him,  the  said  plaintiff,  by  the  said 
Frances  Nickleby  for  the  term  of  his,  the  said  plain- 
tiff's, natural  life,  before  the  making  of  the  said  demise 
by  the  said  Frances  Nickleby  to  the  said  Thomas  Trad- 
dles ajs  aforesaid, 

Plaintiff's  Title  Bad. — Whereas  nothing  of  or  in  the 
said  close  called  Highgate  ever  passed  by  virtue  of  the 
said  charter, 

Plaintiff's  Unjustified  Entry. — And  before  any  of 
the  said  times  when  the  said  supposed  trespasses  in  the 
said  declaration  alleged  were  committed,  and  during 
the  continuance  of  the  term  so  as  aforesaid  by  the  said 
Frances  Nickleby  granted  to  the  said  James  Steer- 
forth  and  by  him  as  aforesaid  assigned  to  the  said 
Thomas  Traddles,  entered  into  and  upon  the  said  close 
and  was  tliereof  possessed  {gg) ; 
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( 16 ) .  Defendants  Entry. — And,  thereupon,  to  wit, 
at  the  said  several  times  in  the  said  declaration  men- 
tioned and  at  the  place  aforesaid,  the  said  defendant, 
being  then  and  there  the  servant  of  the  said  Thomas 
Traddles,  as  such  servant, 

Command  of  Traddles. — ^And  at  the  command  of  the 
said  Thomas  Traddles, 

entered  into  and  upon  the  said  close,  and  in  and 
upon  the  said  plaintiff's  possession  thereof,  as  being 
the  close  of  the  said  Thomas  Traddles,  and  committed 
the  said  several  supposed  trespasses  which  are  in^the 
said  declaration;  and  in  the  said  fourth  count  thereof 
mentioned  and  alleged ; 

(17).  Taking  of  the  Wheat. — And  because  the 
wheat,  which  is  in  the  said  count  mentioned,  had 
grown  in  and  upon  the  said  close,  and  in  and  upon  the 
soil  thereof,  and  had  been  cut,  harvested,  and  garn- 
ered, and  was  then,  at  the  times  aforesaid,  stored  in 
and  upon  the  said  close,  the  said  defendant,  being 
then  and  there,  as  aforesaid  the  servant  of  the  said 
Thomas  Traddles,  as  such  servant,  and  by  the  com- 
mand of  him,  the  said  Traddles,  as  aforesaid,  did  seize, 
take,  and  carry  away  the  said  wheat,  and  for  the 
property  of  the  said  Traddles,  and  for  and  on  behalf 
of  the  said  Traddles,  and  for  his  use, 

Prout  Ei  Bene  Licuit. — As  well  he,  the  said  defend- 
ant,  might  for  the  cause  aforesaid ; 

(18) .  Quae  Sunt  Eadem. — Which  said  entering  and 
taking  are  the  same  supposed  trespasses  in  the  said 
fourth  count  mentioned  and  alleged ; 

Conclusion.  —  Verification.  —  And  this  the  said 
defendant  is  ready  to  verify. 

Prayer  of  Judgment. — Wherefore  the  said  defend- 
ant prays  judgment,  etc. 
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(66).  The  title  set  out  in  this  rejoinder  might  very  well  have 
been  given  in  evidence  under  the  general  issue,  since  the  effect  of 
the  whole  plea  is  that  the  dose  is  the  property  of  Mrs.  Nickleby 
and  not  of  Paul  Dombey,  and  therefore  that  Traddles,  as  repre- 
senting the  Nickleby  title,  has  a  better  right  to  the  possession  than 
the  plaintiff,  who  is  in  possession  under  the  Dombey  title.  This 
is  no  more  than  saying  that  the  defendant  is  not  guilty,  because  it 
is  not  the  plaintiff's  close:  Shipman,  455,  478;  Perry,  386,  408; 
Tyler,  337,  360.  Indeed,  in  such  cases  it  is  more  usual  to  plead 
the  general  issue,  either  alone  or  with  a  special  plea  of  title ;  though 
it  was  considered  judicious  in  many  cases  to  omit  the  plea  of  the 
general  issue  and  plead  justification  alone,  because  in  that  way 
the  defendant  obtained  the  right  to  open  and  close. 

If  the  general  issue  alone  were  pleaded  in  this  case,  both  titles, 
the  Dombey  title  under  which  plaintiff  claims,  and  the  title  of 
Mrs.  Nickleby  under  which  defendant  justifies,  would  be  brought 
into  comparison,  and  both  would  have  to  be  proved  at  the  trial. 

The  facts  which  are  pleaded  in  this  rejoinder  and  the  facts  which 
are  pleaded  in  the  several  surrejoinders  which  follow  would  be 
established;  whereupon  would  arise  the  several  questions  of  law 
which  are  suggested  by  the  demurrer,  infra,  and  the  surrejoinders, 
which  questions  would  have  to  be  determined  by  the  court  during 
the  course  of  the  trial,  and  the  matters  of  fact  would  go  to  the 
jury  under  instructions  as  to  the  law  given  by  the  court,  and 
expressing  the  decision  of  the  court  upon  the  legal  points  pre- 
sented by  these  facts:  note  c  to  Case  XVII.  There  are  certain 
practical  disadvantages  attaching  to  such  a  method  of  trying  a  case 
involving  matters  both  of  fact  and  of  law,  as  will  appear  upon  a 
little  reflection.  In  such  a  case,  especially  where  the  facts  are  for 
the  most  part  or  altogether  undisputed,  there  may  be  the  same 
reasons  of  expediency  for  segregating  the  questions  of  law  from 
those  of  fact  which,  as  has  been  suggested  in  the  last  preceding 
and  other  notes,  dictate  the  employment  of  the  special  traverse 
for  that  purpose.  In  this  case,  therefore,  both  parties  have  set 
out  upon  the  record  their  respective  titles,  with  the  result  that  it 
is  scarcely  possible  that  there  shall  be  any  need  of  a  trial.  The 
particular  advantages  secured  by  the  defendant  in  thus  unfoldin^r 
his  title  in  the  rejoinder  are  indicated  in  note  gg,  infra. 

{cc).  The  title  relied  upon  by  the  defendant  is  that  of  his 
master  Traddles;  and  as  Traddles  has  only  an  estate  for  years, 
his  title  must  be  traced  back  to  the  last  seisin  in  fee,  the  rule  being 
that  the  commencement  of  particular  estates  must  be  shown :  Tyler. 
292 ;  Perry,  346 ;  Shipman,  408 ;  note  k,  supra.  According  to  defend- 
ant's theory,  the  last  seisin  in  fee  is  in  Mrs.  Nickleby;  and  it 
would  be  sufficient,  so  far  as  the  rule  goes,  to  derive  the  Traddles 
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possessory  right  from  her,  since  it  can  be  alleged  simply  that 
she  is  seisdd  in  fee,  without  showing  how  she  acquired  the  fee: 
Shipman,  407;  Tyler,  290;  Perry,  345.  There  may,  however,  be 
reasons  which  make  it  judicious  for  defendant  to  trace  the  title  all 
the  way  back  to  Nicholas  Nickleby,  the  common  source,  from 
whom  both  parties  derive  their  respective  claims.  Among  such 
reasons  may  be  these: 

(i).  By  tracing  the  title  in  its  full  extent,  defendant  makes  it 
possible  to  obtain  upon  demurrer  to  his  rejoinder  a  decision  as  to 
the  sufficiency  in  law  of  the  title  as  a  whole;  whereas,  had  he 
slopped  at  Mrs.  Nickleby's  alleged  seisin,  only  a  fraction  of  the 
course  of  devolution  would  have  come  in  question  on  demurrer. 

(2).  Plaintiff,  being  limited  to  a  single  surrejoinder,  can  trav- 
erse only  one  of  the  facts  alleged  in  this  rejoinder,  because  plead- 
ings must  not  be  double:  Perry,  303;  Tyler,  242;  Shipman,  349, 
350;  and  the  single  surrejoinder  will  admit  all  the  facts  except  that 
one  which  is  traversed:  Shipman,  332;  Tyler,  216;  Perry,  322;  and 
a  protestation,  though  it  may  save  the  point  for  some  future  liti- 
gation, will  not  alter  the  fact  that  all  such  matters  not  rav- 
er sed  are  admitted  for  purposes  of  the  present  case :  Shipman,  323 ; 
Tyler,  218,  253;  Perry,  281,  313;  note  /  to  Case  XVIII;  note  m 
to  same  case ;  note  I,  supra.  The  more  facts,  therefore,  that  defend- 
ant alleges  in  his  rejoinder,  the  more  admissions  he  gets..  And  it 
is  possible  that  plaintiff  may  select  for  traverse  some  link  in  the 
chain  as  to  which  defendant  is  more  secure  than  he  is  as  to  some 
others;  and  perhaps  some  fact  may  be  traversed  upon  which 
defendant  will  be  aided  in  his  defense  by  some  of  the  admissions. 

(3).  If  defendant  should  stop  with  Mrs.  Nickleby's  seisin,  plain- 
tiff might,  and  probably  would,  traverse  that  fact  by  a  common 
traverse,  simply  alleging  that  "the  said  Frances  Nickleby  was  not 
seised  in  fee  in  manner  and  form,  etc.,"  whereby  an  issue  of  fact 
would  be  made,  and  all  the  questions  of  law  arising  on  Nicholas 
Nickleby's  will,  together  with  the  question  of  fact  as  to  the  actual 
marriage  of  Mrs.  Nickleby,  would  have  to  be  determined  at  the 
trial,  instead  of  being  decided,  as  matters  of  law,  upon  the  record. 

(4).  By  so  pleading  as  to  oblige  plaintiff  either  to  demur  to 
.the  rejoinder,  or  to  plead  a  surrejoinder  to  which  defendant  can 
demur,  defendant  may  have  in  mind  some  defects  in  plaintiff's 
antecedent  pleading  which  he  intends  to  urge  upon  the  ultimate 
demurrer  which  searches  the  record:  Tyler,  160;  Shipman,  266; 
Perry,  234;  note  dd  to  Case  XI;  note  d  to  Case  XII,  supra. 

(dd).  As  a  will  could  not  be  made  at  common  law,  but  is  valid 
only  by  a  statute  which  requires  a  will  to  be  in  writing,  it  is  neces- 
sary to  allege  that  the  will  was  written:  Perry,  349,  380;  Tyler, 
294,  331;   Shipman,  410,  445,  446;   note  aa  to  Case  IX;   i   Wms. 
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Saund.,  276  a,  note  2;  2  Chitty  PL,  591,  notes  n  and  o;  though  so  far 
as  further  solemnities  which  are  prescribed  by  the  Statute  of  Frauds 
are  concerned,  Mr.  Chitty  says  that  it  need  not  be  shown  that  they 
were  observed:  2  Chitty  PL,  591,  note  o.  It  may  not  be  necessary, 
therefore,  to  allege,  as  is  done  here,  the  testator's  conformity  to 
the  requirements  of  the  local  statute  concerning  the  execution  of 
wills;  but  it  is  probably  safer  to  do  so. 

(ee).  Where  a  party  claims  by  conveyance  or  alienation,  the 
nature  of  the  conveyance  or  alienation  must  be  stated;  and  the 
nature  of  a  conveyance  or  alienation  should  be  stated  according 
to  its  legal  effect,  rather  than  its  form  of  words:  Perry,  348,  390; 
Tyler,  293,  341 ;  Shipman,  409,  459.  And  in  pleading  a  grant,  devise 
or  other  conveyance,  it  must  allege  directly  that  the  author  granted, 
devised,  or  otherwise  conveyed,  and  not,  indirectly,  that  "it  appears, 
or  is  witnessed  (testatum  existit)  by  the  deed  or  will  that  he  granted 
Or  devised;"  because  pleadings  must  be  positive  in  their  form,  and 
not  by  way  of  recital:  Perry,  389;  Shipman,  458;  Tyler,  340.  And 
this  rule  is  applied  with  more  strictness  to  the  pleadings  of  the 
defendant  than  to  those  of  the  plaintiff :  note  p  to  Case  XVIII. 

iff).  Every  pleading  by  way  of  confession  and  avoidance  must 
give  color:  Tyler,  206;  Perry,  273;  Shipman,  314,  And,  where  the 
defendant  does  not,  expressly  or  by  implication,  admit  some  appar- 
ent right  in  the  plaintiff,  he  must,  if  he  would  confess  and  avoid, 
give  express  color:  Shipman,  316;  Tyler,  210;  Perry,  274.  The 
necessity  of  thus  giving  color,  that  is,  admitting  an  apparent  and 
colorable  grievance  in  the  plaintiff,  arises  from  the  fact  that  other- 
wise the  plea  would  confess  nothing  and  there  would  be  nothing 
to  avoid.  Thus,  in  the  present  case,  if  defendant,  to  the  plaintiff's 
charge  of  trespass,  should  plead  that  the  locus  in  quo  was  defend-* 
ant's  close  and  that  plaintiff  was  himself  a  trespasser,  such  a  defense 
would  show  that  plaintiff  had  not  even  a  colorable  or  plausible 
cause  of  complaint,  and  that  defendant  had  no  occasion  to  avoid 
any,  even  an  apparent,  wrongdoing.  Moreover,  such  a  defense 
would  amount  only  to  the  general  issue,  being  equivalent  to  saying 
that  the  defendant  is  not  guilty  because  he  went  upon  his  own 
property;  which  is  obviously  nothing  but  an  argumentative  general 
issue,  violating  two  rules  of  pleading:  Perry,  386,  408;  Tyler,  337, 
360,  361;  Shipman,  455,  478,  479;  note  g  to  Case  XVII,  supra.  As 
has  been  stated,  this  defense  might  have  been  shown  under  the 
general  issue,  and  it  is  only  from  particular  considerations  of  policy 
that  any  defendant  pleads  in  trespass  by  exhibiting  his  title  upon 
the  record :  note  bb,  supra. 

When,  therefore,  the  defendant  considers  it  politic  to  plead  as  a 
defense  his  own  title  to  the  locus  in  quo,  he  is  confronted  with  the 
difficulty,  that  the  mere  averment  of  title  in  himself  is  no  more  than 
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a  plea  of  the  general  issue;  and  that,  if  he  would  avoid  the  alleged 
trespass  by  setting  up  such  a  title,  he  must  first  find  or  feign  some- 
thing which  looks  like  a  trespass,  or  has  the  color  of  trespass,  and 
must  confess  that  apparent  wrongdoing  before  he  can  have  any- 
thing to  avoid.  To  meet  this  difficulty,  and  to  enable  defendants 
to  confess  and  avoid  by  pleading  their  own  titles,  when  by  their 
own  showing  there  would  be  nothing  to  confess  or  avoid,  the 
device  of  express  color  was  invented. 

This  device  consists  in  admitting  that  the  plaintiff  was  in  pos- 
session of  the  close,  and  that  he  held  under  a  conveyance  which  had 
the  apparent  effect  of  giving  a  title  to  him,  but  which  is  so  stated 
that,  as  matter  of  law,  it  is  of  only  apparent  or  colorable  validity. 
Whence  it  results  that  the  plaintiff  being  actually  in  possession  of 
the  land,  and  laboring  under  the  more  or  less  natural  mistake  of 
believing  that  he  has  a  good  title,  is  more  or  less  pardonable  for 
supposing  that  the  defendant  is  a  trespasser;  and  so  it  is  conceded 
that  the  plaintiff  has  some  plausible  ground  of  complaint,  that  is 
to  say,  a  color  of  right  to  sue.  But  the  plea  proceeds  to  correct 
the  plaintiff's  mistake  by  pointing  out  the  defect  in  his  supposed 
title,  and  sets  everything  right  by  showing  that  the  title  is  really 
in  the  defendant  himself,  under  a  perfectly  valid  chain  of  convey- 
ances from  the  last  precedent  seisin  in  fee,  whereupon  it  results 
that  the  defendant's  apparent  trespass  is  shown  to  be  due  to  a  mere 
misunderstanding  on  the  part  of  the  plaintiff,  and  the  colorable 
tort  is  completely  confessed  and  avoided. 

Thfe  title  imputed  to  the  plaintiff  in  this,  scheme  is,  of  course, 
purely  fictitious,  and  must,  also  of  course,  be  one  which,  if  it  existed, 
would  not  amount  to  a  valid  title,  since  otherwise  the  defendant 
would  show  himself  really  a  trespasser.  The  title  accorded  to  the 
plaintiff  in  this  rejoinder  is  one  recommended  by  Mr.  Chitty  as 
being  sufficiently  plausible  to  warrant  the  plaintiff  in  thinking  him- 
self the  owner  of  the  land,  and  sufficiently  defective  to  warrant  a 
court  in  pronouncing  him  mistaken  in  so  thinking:  3  Chitty  PL, 
iioi.  The  defect  in  the  title  is,  that  such  a  charter  of  demise  for 
life,  without  livery  of  sesin,  would  convey  no  title  at  all :  Tyler,  213, 
note  a;  Perry,  275,  note  i ;  Shipman,  320 ;  though  to  the  non- 
professional mind,  it  might  seem  a  sufficient  conveyance.  As  Mr. 
Chitty  says: 

"The  plea  should  give  the  color  just  mentioned,  namely,  a  charter 
of  demise  to  the  plaintiff  for  life,  etc.,  averring  that  nothing  passed 
thereby;  as  it  is  the  form  which  is  always  used.  It  is  a  most 
important  rule,  that  the  colorable  title  given  must  be  plausible  or 
afford  a  supposititious  right — such  as  might  induce  an  unlearned  per- 
son to  imagine  sufficient;  and  yet  it  must  be,  in  legal  strictness, 
inadequate  to  defeat  the  defendant's  title  as  shown  in  the  plea. 
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Thus,  the  prior  charter  of  demise  to  the  plaintiff  for  life  might, 
to  a  non-professional  person,  seem  to  confer  a  superior  title;  but 
there  is  this  legal  vice,  that  the  charter,  though  a  charter  of  demise 
for  life,  is  not  pleaded  as  a  feoffment,  and  does  not  appear  to  have 
been  accompanied  by  livery  of  seisin.  The  plea  is  bad  if  the  title 
given  be  not  even  specious,  and  be  at  the  first  blush  manifestly 
insufficient.  On  the  other  hand,  it  is  defective  if  the  color  given 
be  in  legal  contemplation  and  strictness  sufficient  to  invest  the  plain- 
tiff with  the  legal  right;  for  in  that  event  the  defendant  has  no  legal 
title  on  his  own  showing." 

So  in  10  Coke,  91,  it  is  laid  down,  in  enumerating  the  four  cardinal 
requisites  of  the  matter  to  be  given  as  color: 

"It  ought  to  be  a  matter  of  title  doubtful  to  the  jury,  as  where 
the  defendant  pleads  that  the  plaintiff,  claiming  by  color  of  a  deed 
of  feoffment,  etc.,  that  is  sufficient,  for  it  is  a  doubt  to  lay  gents 
[*.  e.,  the  jury:  note  g  to  Case  XVII] ;  if  lands  shall  pass  by  deed 
only  without  livery."    See  2  Bl.  Comm.,  311,  314. 

The  learned  Serjeant  Williams,  whose  notes  upon  Saunders' 
report  are  often  cited  in  this  work,  was  a  gentleman  of  very  florid 
complexion,  which  circumstance  gave  the  irreverent  youth  of  the 
bar  occasion  to  say  that  he  had  much  express  color.  Tradition 
informs  us  also  that  the  same  Serjeant  Williams  had  a  country  place 
near  London,  to  which  he  was  wont  to  resort  for  the  week-end, 
and  that  he  drove  a  horse  which  was  given  to  balking;  whereupon 
it  was  commented,  how  strange  it  was  that  a  horse  belonging  to  so 
learned  a  pleader  should  demur  when  he  ought  to  go  the  country. 

(sg)-  The  colorable  right  thus  given  to  the  plaintiff,  by  imputing 
to  him  a  fictitious  and  insufficient  title,  enables  the  defendant  to 
plead  specially  his  own  good  title,  which  is  but  an  argumentative 
plea  that  he  is  not  guilty  of  breaking  the  plaintiff's  close.  If  this 
plea  of  title  in  the  defendant  stood  alone,  it  would  be  bad  as  a  plea 
in  confession  and  avoidance,  because  it  would  fail  to  show  even  an 
apparent  tort  to  be  confessed  and  avoided:  Shipman,  317,  319;  Tyler, 
207,  209,  210;  Perry,  273,  274,  275;  and  it  would  be  bad  as  a  traverse 
because  it  would  both  be  argumentative  and  would  amount  only 
to  the  general  issue:  Perry,  386,  387,  408,  409;  Tyler,  337,  338,  360, 
361 ;  Shipman,  455,  456,  478,  479,  480,  481. 

Whether  the  defendant  shall,  in  a  given  case  plead  the  general  issue 
or  specially  plead  a  title  in  himself,  resorting  to  express  color  to  evade 
the  rules  just  referred  to,  depends  upon  considerations  of  policy  grow- 
ing out  of  the  nature  of  the  particular  case  and  the  particular  situa- 
tion and  purposes  of  the  defendant.  If  the  title  relied  upon  is  simple, 
involving  no  point  of  law,  and  only  one  or  a  few  possible  questions 
of  fact,  nothing  probably  will  be  gained  by  pleading  specially.  On 
the  other  hand,  where  the  title  is  complicated,  requiring  proof  of  a 
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multiplicity  of  facts,  and  raising  questions  of  law,  it  may  be  advan- 
tageous to  set  it  out  on  the  record:  Perry,  275;  Shipman,  318; 
Tyler,  210. 

In  this  case  defendant's  title  consists  of  several  links,  some  of 
which  may  be  difficult  of  proof,  and  as  to  the  validity  of  some  there 
will  be  questions  of  law.  By  setting  out  this  title,  defendant  gains 
these  advantages: 

(i).  He  raises  upon  the  record  the  question,  whether  the  title, 
as  a  whole,  is  valid;  since  plaintiff,  unless  he  chooses  to  take  issue 
in  fact  with  respect  to  some  particular  element  of  the  title,  must 
demur  to  the  rejoinder,  whereupon  the  legal  sufficinecy  of  the  title 
will  be  determined  without  the  delay,  expense  and  labor  of  a  trial, 
with  the  attendant  confusion  of  questions  and  the  uncertainty  of 
proof:  note  11  to  Case  IX;  inconveniences  which  are  avoided  by 
thus  developing  the  question  of  law  upon  this  record:  notes  aa  and 
bb,  supra. 

(2).  If  plaintiff  chooses  to  take  issue  in  fact,  rather  than  to 
demur  to  the  rejoinder,  he  can  traverse  only  one  of  the  facts 
alleged,  since  otherwise  he  would  violate  the  rule  against  duplicity: 
Perry,  303;  Shipman,  345^;  Tyler,  242;  and  in  traversing  that  one 
fact,  he  will  admit  all  the  others  alleged,  because  a  traverse  is  taken 
to  confess  all  traversable  matters  which  ft  does  not  traverse:  Tyler, 
216;  Shipman,  322;  Perry,  281.  This  rejoinder  embodies  eighteen 
averments,  most  of  which  state  links  in  the  chain  of  title;  so  that, 
by  force  of  the  rules  just  alluded  to,  plaintiff  can  attack  the  chain 
at  only  one  link,  and,  since  he  has  three  or  four  grounds  of  attack, 
he  is  put  to  what  may  be  a  very  embarrassing  and  very  dubious 
election.  By  reference  to  the  fifth  of  the  replications  filed  in  this 
case,  it  will  appear  that,  in  the  former  suit,  the  defendant  pleaded 
specially,  much  as  he  has  done  here,  deriving  title  from  Nicholas 
Nickleby,  through  Ralph  Nickleby  and  Mrs.  Nickleby,  and  the 
Steerforth  lease,  to  Thomas  Traddles,  and  justifying  himself  by  the 
command  of  Traddles.  The  plaintiff  in  that  suit,  who  is  now 
plaintiff  in  this,  unadvisedly  took  issue  upon  the  marriage  of  Mrs. 
Nickleby,  and  this  error  cost  him  the  judgment  which  he  is  now 
seeking  to  obtain  in  this  new  action.  At  present,  as  will  appear 
from  the  demurrer  and  the  surrejoinders  which  follow,  plaintiff 
desires  to  contest  the  title  of  Mrs.  Nickleby  on  at  least  four  grounds : 
first,  that  the  will  of  Nicholas  Nickleby,  if  operative  at  all,  gave 
Ralph  Nickleby  an  estate  by  descent  and  not  by  purchase:  note  hh, 
infra;  second,  that  Newton  Nickleby  took  nothing  by  the  will  of 
his  father;  note  kk,  infra;  third,  that  Newton  Nickleby's  will 
devised  such  title  as  he  had  to  Paul  Dombey;  note  nn,  infra;  fourth, 
that  the  will  of  Nicholas  Nickleby  did  not  operate  upon  Highgate. 
note  00,  infra.     In  addition,  he  has  had  a  verdict  establishing  the 
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illegitimacy  of  Ralph  Nickleby,  and  he  will,  perhaps,  consider  him- 
self safer  in  surrejoining  that  fact  than  any  other  if  he  can  be  sure 
that  proof  of  that  fact  will  effectually  break  the  devolution  of 
title  to  Mrs.  Nickleby.  At  common  law,  plaintiff  could  urge  only 
one  of  these  objections. 

At  present,  he  may  urge  the  first  on  demurrer  to  the  rejoinder; 
and  if  his  demurrer  shall  be  overruled  he  may  use  one  of  his  pos- 
sible surrejoinders:  note  k  to  Case  XI,  supra.  In  any  case  he  is  at 
an  obvious  disadvantage  in  that  he  must  elect  among  a  number 
of  different  objections  to  the  Nickleby  title,  and  cannot  put  the 
whole  title  in  issue  by  a  single  general  denial,  such  as  the  replication 
de  injuria,  note  /  to  Case  XVIII. 

(3).  Defendnat,  by  so  exhnbittng  his  title  at  large,  and  obliging 
issue  to  be  taken  upon  one  of  his  eighteen  averments,  reduces  the 
controversy  to  a  single  issue  of  fact.  The  cost,  labor  and  risk  in- 
volved in  proving  one  fact  are  much  less  than  would  be  involved 
in  proving  eighteen,  and  the  range  of  controversy  and  possible  ques- 
tion of  law  is  greatly  limited.  By  thus  narrowing  the  issue  to  a 
single  point,  defendant  may  also  derive  some  advantage  from  the 
necessary  admission  of  the  other  points  not  traversed :  note  /,  supra. 

(4).  By  this  special  pleading  of  defendant's  title,  plaintiff  is  ob- 
'  liged  also  to  plead  specially,  to  the  extent  at  least  of  indicating  the 
fact  upon  which  he  will  take  issue.  It  may  be  that  plaintiff's  reply 
will  be  of  such  nature  that  he  must  set  out  some  title  in  himself, 
as  he  does,  perhaps  unnecessarily,  in  the  first  of  the  surrejoinders 
given  below.  In  any  event,  defendant  is  apprised  of  the  matter 
which  is  to  be  relied  upon  by  the  other  side;  whereas,  had  the  gen- 
eral issue  been  pleaded,  he  would  have  come  to  trial  without  know- 
ing what  he  was  to  meet,  and  would  have  been  obliged  to  prepare 
himself  upon  every  possible  question  of  fact  and  of  law  which  he 
could  anticipate  as  likely  to  be  raised  by  the  adversary  party. 

(5).  By  the  English  practice,  adverted  to  in  note  aa,  supra,  the 
defendant  by  so  pleading  specially  would  obtain  the  right  to  open 
and  close  the  evidence  and  the  argument:  Perry,  277. 

Demurrer    to  the  Rejoinder. 

Caption. — TJt  supra. 

Demurrer.  —  And  the  plaintifif  says  that  the 
rejoinder  herein  by  the  defendant  pleaded  is  bad  in 
substance. 

George  Gray^ 
Attorney  for  the  Plaintiff. 
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Note. — Among  the  matters  of  law  intended  to  be 
argued  in  support  of  the  foregoing  demurrer  is  this : 

That  the  devise  of  Highgate  stated  in  the  said 
rejoinder  to  have  been  made  by  the  will  of  Nicholas 
Nickleby,  being  contained  in  a  will  made  before  Jan- 
uary 1,  1902,  created  in  the  devisee  Newton  Nickleby 
a  fee  simple  estate  of  inheritance;  and  that  the  title 
to  Highgate,  if  it  ever  came  to  the  son  of  Newton 
Nickleby,  came  by  descent,  and  was  descendible  to  the 
heirs  of  the  said  son  on  the  paternal  side,  and  not  to 
his  mother  {hh). 

3.  Surrejoinders.  — Denying  Title  in  Mrs.  Nickleby 
and  Showing  Title  in  Plaintifif's  Lessor,  Paul 
Dombev. 

Memorandum. — Only  one  of  these  surrejoinders  can 
he  pleaded   [ii). 

1.  Alleging  Defective  Attestation  of  Nicholas  Nick- 
leby's  Will,  and  Descent  of  Title  to  Paul  Dombey,  and 
Lease  from  Him  to  Plaintiff   (;/). 

Caption. — JJt  supra. 

Commencement. — And  the  plaintiff  in  the  above- 
entitled  cause,  by  his  attorney  aforesaid,  as  to  the 
rejoinder  herein  by  the  defendant  pleaded,  says  that, 

Precludi  Non. — By  anything  in  the  said  rejoinder 
alleged,  he,  the  said  plaintiff,  ought  not  to  be  barred 
from  having  and  maintaining  his  action  aforesaid 
against  the  said  defendant,  because  he,  the  said  plain- 
tiff, says, 

Body. — Title  in  Paul  Domhey. —  (1).  Children  of 
Nicholas  Nickleby. — That  heretofore,  to  wit,  on  the 
first  day  of  March  in  the  year  1902,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  one  Nicholas 
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Nickleby,  being  the  same  person  of  that  name  who  is 
mentioned  in  the  said  defendant's  said  rejoinder^ 
being  seised  of  the  close  in  the  said  rejoinder  men- 
tioned and  called  Highgate,  as  is  in  the  said  rejoinder 
stated,  departed  this  life,  as  is  in  the  said  rejoinder 
stated,  the  said  Nicholas  Nickleby  being  survived  by 
two  children  of  him,  the  said  Nicholas,  namely,  one 
Newton  Nickleby,  a  son  of  the  said  Nicholas,  and 
being  the  same  person  of  that  name  who  is  men- 
tioned in  the  said  rejoinder,  and  one  Florence  Dombey, 
who  was  a  daughter  of  the  said  Nicholas,  and  who 
was,  at  the  time  aforesaid,  the  wife  of  one  David 
Dombey,  now  deceased,  the  said  Newton  Nickleby  and 
the  said  Florence  Dombey  being  the  only  children  of 
the  said  Nicholas  him  surviving  and  the  right  heirs 
at  law  of  him,  the  said  Nicholas; 

(2).  Defective  Attestation  of  N.  Nicklehy's  Will, — 
And  the  said  plaintiff  avers  that  the  last  will  and 
testament  of  the  said  Nicholas  Nickleby,  which  said 
will  is  mentioned  in  the  said  rejoinder,  and  in  and 
by  which  it  is  in  the  said  rejoinder  alleged  that  the 
said  Nicholas  devised  the  said  close  called  Highgate 
to  the  said  Newton  Nickleby  for  the  life  of  the  said 
Newton  and  after  the  death  of  the  said  Newton  to 
his,  the  said  Newton's,  heirs,  was  made  by  the  said 
Nicholas  on  the  first  day  of  June  in  the  year  1899, 
and  bears  date  as  of  that  day,  as  is  in  the  rejoinder 
alleged;  and  that  the  said  l^st  will  and  testament, 
being  made  on  the  day  last  aforesaid,  was  witnessed 
and  attested,  as  to  the  signing,  publishing  and  declar- 
ing thereof  by  the  said  Nicholas,  by  three  persons, 
namely,  by  one  John  Dell,  by  one  James  Fell,  and  by 
the  said  Newton  Nickleby,  the  said  Newton  Nickleby 
so  witnessing  and  attesting  the  said  will  being  the 
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same  person  of  that  name  who  is  hereinabove  men- 
tioned and  averred  to  be  the  son  of  the  said  testator, 
and  being  the  same  person  of  that  name  who  is  men- 
tioned in  the  said  rejoinder  and  to  whom  it  is,  in  the 
said  rejoinder,  alleged  that  the  said  close  called 
Highgate  was  in  and  by  the  said  last  will  and  testa- 
ment devised ;  and  the  said  plaintiff  further  avers  that 
the  said  will  was  not  witnessed  and  attested  by  any 
other  person  or  persons  than  the  said  John  Dell,  the 
said  John  Fell,  and  the  said  Newton  Nickleby; 

(3) .  Conclusion  of  Law. — Intestacy  of  N.  Nickleby. 
— ^And  so  the  said  plaintiff  says  that  the  said  Nicholas 
Nickleby  died  intestate  of  the  said  close  called  High- 
gate  (kk) ; 

(4).  Descent  to  Heirs. — Whereupon,  on  the  death 
as  aforesaid  of  the  said  Nicholas  Nickleby,  and  by 
reason  of  the  premises,  the  title  of  the  said  Nicholas 
descended  to  and  upon  his  said  heirs,  the  said  Newton 
Nickleby  and  the  said  Florence  Dombey,  as  tenants 
in  common  in  fee  simple  (11) ; 

(5).  Death  of  Florence  Domhey  and  David  Dom- 
bey.— And  thereafter,  to  wit,  on  the  fifth  day  of  May 
in  the  year  1902,  at  the  place  aforesaid,  the  said  Flor- 
ence Dombey  departed  this  life,  intestate,  and  being 
survived  by  her  said  husband,  David  Dombey,  here- 
inabove named,  and  by  her  son,  one  Paul  Dombey, 
the  said  Paul  Dombey  being  the  only  child  of  the  said 
Florence  Dombey  her  surviving  and  her  sole  heir  at 
law ;  and  thereafter,  to  wit,  on  the  tenth  day  of  April 
in  the  year  1904,  the  said  David  Dombey  departed 
this  life,  at  the  place  aforesaid; 

(6).  Seisin  of  Paul  Dombey.  Virtute  Gujus. — 
Whereupon  and  whereby,  that  is  to  say,  upon  and  by 
the  death  of  the  said  David  Dombey,  the  said  Paul 
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Dombey  became  and  was  seised  in  his  demesne  as 
of  fee  of  and  in  the  said  close  called  Highgate  as 
tenant  in  common  with  the  said  Newton  Nickleby; 

(7).  Protestation  of  Newton  Nicklehy^s  Marriage. 
— And  the  said  plaintiff,  protesting  that  the  said 
Itfewton  Nickleby  was  never  joined  in  lawful  marriage 
with  the  said  Frances  Le  Grand,  who  is  mentioned 
in  the  said  rejoinder,  and  who  is  therein  alleged  to 
have  been  the  wife  and  now  to  be  the  widow  of  the 
said  Newton;  and  protesting  that  upon  the  death 
of  the  said  Newton  his  estate  in  the  said  close  called 
Highgate  did  not  descend  to  the  said  Ralph  Nickleby, 
in  the  said  rejoinder  alleged  to  be  the  son  of  the  said 
Newton,  nor  did  the  said  estate  of  the  said  Newton 
devolve  upon  the  said  Ralph  in  virtue  of  the  said  sup- 
posed devise  in  the  said  rejoinder  alleged  (mm) ; 

(8).  Seisin  of  Paul  Dombey. — Nevertheless,  the^ 
said  plaintiff  says  that,  upon  and  after  the  death  of 
th^  said  Newton  Nickleby  and  of  the  said  Ralph 
Nickleby,  the  said  Newton  and  the  said  Ralph  having 
died  as  is  in  the  said  rejoinder  alleged  and,  respect- 
ively, at  the  times  therein  alleged,  the  estate  of  the 
said  Newton  Nickleby  in  the  said  close  called  High- 
gate  then  and  there  descended  and  came  to  the  said 
Paul  Dombey,  as  the  sole  heir  of  the  said  Newton, 
and  as  the  sole  heir  of  the  said  Ralph,  if  the  said 
Ralph  was  ever  seised  of  anything  in  the  said  close, 
the  said  Paul  Dombey  being  then  and  there,  at  the 
times  aforesaid,  the  sole  surviving  descendant  of  the 
aforesaid  Nicholas  Nickleby; 

Virtute  Cujns. — Whereupon  and  whereby  the  said 
Paul  Dombey  became  and  was  sole  seised  of  the  entire 
title  to  and  estate  in  the  said  close  called  Highgate; 

(9).    Lca^se  to  Plaintiff, — ^And  thereafter,  to  wit, 
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on  the  first  day  of  March  in  the  year  1906,  at  the 
place  aforesaid,  the  said  Paul  Dombey,  being  as 
aforesaid  seised  of  th^  said  close  called  Highgate,  by 
a  certain  indenture  then  and  there  made  by  and 
between  him,  the  said  Paul  Dombey,  as  party  of  one 
part,  and  the  said  plaintiff,  as  party  of  the  other 
part, 

Profert. — Which  said  indenture,  sealed  with  the 
seals  of  the  said  parties,  the  said  plaintiff  shows  to 
the  court  now  here,  the  date  whereof  is  the  day  and 
year  aforesaid, 

did  demise,  lease  and  to  farm  let  to  the  said  plain- 
tiff, his  executors,  administrators,  and  assigns,  the 
said  close  called  Highgate,  unto  the  said  plaintiff,  his 
executors,  administrators,  and  assigns,  to  have  and 
to  hold  the  said  close  for  the  full  term  of  five  years 
commencing  on  the  day  last  aforesaid  and  thence 
next  ensuing,  upon  certain  covenants  and  stipula- 
tions in  the  said  indenture  contained  and  stated,  as 
will  by  the  said  indenture,  reference  thereunto  being 
had,  more  fully  and  at  large  appear; 

(10).  Possession  of  Plaintiff.  Virtute  Cujus. — By 
virtue  of  which  said  demise,  the  said  plaintiff  then 
and  there  entered  into  and  upon  the  said  close  called 
Highgate,  and  became  and  was  thereof  possessed,  and 
has  continued  so  possessed  from  thence  hitherto ; 

( 11 ) .  Trespass  by  Defendant, — And  the  said  plain- 
tiff being  so  possessed,  thereafter,  to  wit,  at  the  times 
in  the  said  declaration  mentioned  and  at  the  place 
aforesaid,  and  during  the  continuance  of  the  demise 
so  as  aforesaid  made  by  the  said  Paul  Dombey  to  the 
said  plaintiff,  the  said  defendant 

De  Injuria  Sua. — Of  his  own  wrong  broke  and 
entered  the  said  close  and  committed  the  said  sev- 

37 
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eral  trespasses  in  the  said  plaintiff's  said  declaration^ 
and  in  the  said  fourth  count  thereof,  mentioned  and 
alleged, 

Modo  et  forma. — In  manner  and  form  as  the  said 
plaintiff  has  in  the  said  count  thereof  complained 
against  the  said  defendant; 

Conclusion.  —  Verification.  —  And  this  the  said 
plaintiff  is  ready  to  verify; 

Prayer  of  Judgment. — ^Wherefore  the  said  plaintiff 
prays  judgment,  etc. 

2.  Devise  by  Newton  Nickleby  to  Florence  Dombey, 
and  Lease  by  Paul  Dombey  to  the  Plaintiff. 

Caption. — Ut  supra. 

Commencement. — [As  in  former  surrejoinders] 
because  he,  the  said  plaintiff,  says. 

Body. — Will  of  Newton  Nickleby. — Inducement. — 
( 1 ) .  Making  of  Will. — That  heretofore,  to  wit,  on  the 
first  day  of  May  in  the  year  1902,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  one  Newton 
Nickleby,  being  the  same  person  of  that  name  who 
is  mentioned  in  the  rejoinder  herein  by  the  defendant 
pleaded,  and  being  the  same  person  of  that  name  who 
is  named  in  the  last  will  and  testament  of  one  Nich- 
olas Nickleby,  which  said  will  also  is  mentioned  in  the 
said  rejoinder,  and  to  whom  it  is  in  the  said  rejoinder 
alleged  that  the  said  close  called  Highgate  was  devised 
by  the  said  will,  duly  made  and  published  his,  the 
said  Newton  Nickleby's,  last  will  and  testament  in 
writing,  bearing  date  as  of  the  said  day,  and  signed 
by  him,  the  said  Newton  Nickleby,  and  attested  and 
subscribed  in  the  presence  of  the  said  Newton  Nick- 
leby by  two  credible  witnesses,  who  subscribed  the 
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said  last  will  and  testament  as  witnesses  thereof  at 
the  request  of  the  said  Newton  Nickleby  and  in  his 
presence  and  in  the  presence  of  each  other,  according 
to  the  form  of  th^  statute  in  such  cases  made  and 
provided  (nn) ; 

(2).  Devise  of  Highgate. — ^And  the  said  testator 
thereby,  and  in  and  by  the  said  last  T^ill  and  testa- 
ment ,did,  amongst  other  things,  give  and  devise  the 
said  close  called  Highgate  to  one  Florence  Dombey, 
to  her,  the  said  Florence  Dombey,  and  heirs  forever, 
in  fee  simple,  the  said  Florence  Dombey  being  now 
deceased  as  is  hereinafter  stated,  but  then,  at  the  date 
last  aforesaid,  being  in  full  life; 

(3).  Death  of  Newton  Nicklehy. — ^And  the  said 
Newton  Nickleby,  afterward,  to  wit,  on  the  first  day 
of  August  in  the  year  1905,  at  the  place  aforesaid, 
as  is  in  the  said  rejoinder  alleged,  departed  this  life, 
without  altering  his  said  last  will  and  testament  as  to 
the  said  devise  therein  as  aforesaid  made  of  the  said 
close,  and  being  until  and  at  the  time  of  his  death 
seised  of  such  estate  in  the  said  close  as  passed  to 
and  was  vested  in  him  under  and  in  virtue  of  the 
devise  thereof  which  is  in  the  said  rejoinder  men- 
tioned and  alleged  to  have  been  made  to  him,  the  said 
Newton  Nickleby,  in  and  by  the  aforesaid  last  will 
and  testament  of  the  said  Nicholas  Nickleby; 

(4).  Death  of  Florence  Dombey  and  David  Dom- 
bey.— And  the  said  Florence  Dombey,  to  whom  as 
aforesaid  the  said  Newton  Nickleby  by  his  said  will 
devised  the  said  close,  afterguards,  to  wit,  on  the  fifth 
day  of  May  in  the  year  1902,  at  the  place  aforesaid, 
departed  this  life,  intestate,  and  being  survived  by 
her  husband,  one  David  Dombey,  and  by  her  son, 
one  Paul  Dombey,  the  said  Paul  Dombey  being  the 
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only  child  of  her  the  said  Florence  Dombey  her  sur- 
viving, and  being  her  sole  heir  at  law;  and  there- 
after, to  wit,  on  the  tenth  day  of  April  in  the  year 

1904,  at  the  place  aforesaid,  the  said  David  Dombey 
departed  this  life ; 

(5).  Seisin  of  Pa/ul  Dombey.  Yiriute  Cujus, — 
Whereupon  and  by  reason  of  the  premises,  that  is 
to  say,  upon  the  death  of  the  said  Newton  Nickleby, 
to  wit,  on  the  said  first  day  of  August  in  the  year 

1905,  the  said  Florence  Dombey  and  the  said  David 
Dombey  having  as  aforesaid  theretofore  died,  and  the 
said  Paul  Dombey,  being  as  aforesaid,  the  son  of  the 
said  Florence  and  her  surviving,  and  the  said  Paul 
Dombey  surviving  also  the  said  Newton  Nickelby, 
testator  as  aforesaid,  under  and  in  virtue  of  the  said 
last  will  and  testament  of  the  said  Newton  Nickleby, 
and  by  operation  of  the  statute  in  such  cases  made 
and  provided,  all  the  estate  which  the  said  Newton 
Nickelby  in  his  lifetime  and  at  his  death  had  in  the 
said  close  called  Highgate  passed  to  and  became  vested 
in  the  said  Paul  Dombey; 

(6).  Absque  EoCy  that  Title  Descended  to  Ralph 
'Nickleby,  etc. — Without  this,  that  the  said  Newton 
Nickleby  died  intestate  of  the  said  close  called  High- 
gate;  and, 

without  this,  that  on  the  death  of  the  said  Newton 
Nickleby  the  title  of  the  said  Newton  Nickleby  in 
and  to  the  said  close  called  Highgate  descended  to 
one  Balph  Nickleby,  who  is  mentioned  in  the  said 
rejoinder  by  the  said  defendant  pleaded ; 

( 7 ) .  Conclusion. — Verification. — ^And  this  the  said 
plaintiflf  is  ready  to  verify. 
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3.  Revocation  of  Nicholas  Nickleby's  Devise  of 
Highgate. 

Caption. — Ut  supra. 

Commencement. — [As  before]  because  he,  the  said 
plaintiff,  says, 

Body. — Revocation  of  Devise.  Inducement. — That 
heretofore,  to  wit,  on  the  first  day  of  June  in  the 
year  1899,  at  the  city  of  Washington,  in  the  District 
of  Columbia,  one  Nicholas  Nickleby,  being  the  same 
person  of  that  name  who  is  mentioned  in  the  rejoinder 
herein  by  the  defendant  pleaded,  being  seised  in  his 
demesne  as  of  fee  of  and  in  the  close  called  Highgate, 
which  is  in  the  said  rejoinder  mentioned,  did  make, 
publish  and  declare  the  certain  last  will  and  testament 
of  him,  the  said  Nicholas,  which  is  in  the  said  rejoinder 
mentioned,  in  which  said  last  will  the  said  testator 
did  devise  the  said  close  to  one  Newton  Nickleby  in 
the  manner  which  is  in  the  rejoinder  alleged; 

Demise  to  Sidney  Carton. — ^And  that,  thereafter, 
to  wit,  on  the  first  day  of  March  in  the  year  1900, 
and  in  the  lifetime  of  the  said  Nicholas  Nickleby,  at 
the  place  aforesaid,  the  said  Nicholas  Nickleby  being 
still  seised  as  aforesaid  of  the  close  aforesaid,  by  his 
certain  deed-poll,  bearing  date  as  of  the  day  last 
aforesaid, 

Profert. — Which  said  deed-poll  the  said  plaintiff 
shows  to  the  court  now  here,  sealed  witli  the  seal  of 
the  said  Nicholas,  the  date  whereof  is  the  day  and 
year  aforesaid, 

did  demise,  lease  and  to  farm  let  the  said  close 
to  one  Sidney  Carton,  and  to  his,  the  said  Sidney 
Carton's  executors,  administrators  and  assigns,  to 
have  and  to  hold  the  said  close  from  the  said  first 


566  Cdse  XXI — Gay  vs.  Rudge. 

day  of  March  in  the  year  1900  to  the  full  end  and 
term  of  ninety-nine  years  then  next  ensuing. 

Reddendum. — The  said  Sidney  Carton,  and  his  said 
executors,  administrators,  and  assigns,  yielding  and 
paying  therefor  every  year  to  the  said  Nicholas  Nick- 
leby,  his  heirs,  executors,  administrators  or  assigns, 
the  clear  yearly  rent  or  sum  of  six  hundred  dollars ; 

Covenant  to  Convey  ( oo ) . — ^And  the  said  Nicholas 
Nickleby,  in  and  by  the  said  deed-poll,  did  thereby, 
amongst  other  things,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  covenant,  promise  and 
agree  to  and  with  the  said  Sidney  Carton,  his  execu- 
tors, administrators  and  assigns,  that  he,  the  said 
Nicholas  Nickleby,  his  heirs,  executors,  admin- 
istrators or  assigns,  should  and  would,  at  any  time 
within  the  said  term  of  ninety-nine  years,  upon  being 
thereunto  requested  by  the  said  Sidney  Carton,  his 
executors,  administrators  or  assigns,  and  upon  the 
payment  to  the  said  Nicholas  Nickleby,  his  heirs, 
executors,  administrators  and  assigns,  of  the  sum 
of  ten  thousand  dollars,  convey,  assign,  remise  and 
release  to  the  said  Sidney  Carton,  his  executors, 
administrators  and  assigns,  the  reversion  in  and  of 
the  said  close  and  all  the  title  and  estate  then  remain- 
ing in  the  said  Nicholas  Nickleby ; 

Entry  of  Lessee.  Yirtute  Cujus. — Whereupon,  to 
wit,  on  the  day  last  aforesaid  at  the  place  aforesaid, 
by  virtue  of  the  said  demise,  the  said  Sidnev  Carton 
entered  into  and  upon  the  said  close  called  Highgate, 
and  became  and  was  possessed  thereof  for  the  said 
term  so  as  aforesaid  thereof  granted  to  him; 

Surrender  by  Lessee. — And  the  said  Sidney  Carton 
so  continued  to  be  possessed  for  some  time  thereafter, 
that  is  to  say,  until  the  first  day  of  November  in  the 
year  1901,  upon  which  said  last-mentioned  day,  the 
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same  being  in  the  lifetime  of  the  said  Nicholas  Nick- 
leby,  and  during  the  continuance  of  the  said  term 
thereof  as  aforesaid  granted,  the  said  Sidney  Carton 
did  surrender  to  the  said  Nicholas  Nickleby  the  said 
term  of  years,  of  him  the  said  Sidney  Carton,  then 
to  come  and  unexpired,  of  and  in  the  said  close,  and 
all  his,  the  said  Sidney  Carton's,  estate,  right,  title 
and  interest  of  and  in  the  same;  which  said  sur- 
render the  said  Nicholas  Nickleby  then,  to  wit,  on 
the  day  last  aforesaid,  at  the  place  aforesaid,  accepted ; 

Absque  hoc. — Without  this,  that  any  estate,  title, 
right  or  interest  in  and  to  the  said  close  called  High- 
gate  passed  to  or  was  vested  in  the  said  Newton 
Nickleby  by  the  said  last  will  and  testament  of  the 
said  Nicholas  Nickleby; 

Conclusion.  —  Verification.  —  And  this  the  said 
plaintiff  is  ready  to  verify  (pp). 

(hh).  In  1899,  when  the  will  of  Nicholas  Nickleby  was  made,  the 
Rule  in  Shelley's  case  was  in  force  in  this  District :  Sims  vs.  George- 
town College,  I  App.  D.  C,  72.  The  devise  to  Newton  Nickleby  for 
life,  remainder  to  his  heirs,  would,  if  the  will  speaks  from  its  date, 
vest  in  Newton  himself  the  remainder,  "and  the  heirs,  when  they 
take,  take  by  descent  from  him,  and  not  as  purchasers  from  the 
grantor  or  devisor:**  i  App.  D.  C,  79.  In  that  view  of  the  will, 
Newton's  son  Ralph,  if  he  took  at  all,  would  take  by  descent  from 
his  father,  and  not  in  virtue  of  the  devise;  in  which  case,  on  the 
death  of  Ralph,  the  title  would  go  to  his  heirs  on  his  father's  side, 
in  this  case  to  Paul  Dombey,  and  not  to  Ralph's  mother:  Code  D. 
C,  sec.  '942. 

Mrs.  Nickleby's  theor>'  is  that  the  Rule  in  Shelley's  case  was 
abolished  by  Code  D.  C,  sec.  1027,  which  became  eflFective  on  Jan- 
uary I,  1902;  and  that,  as  Nicholas  Nickleby  died  after  that  date, 
the  devise  is  governed  by  the  law  in  force  when  the  will  became 
effective ;  as  to  which  she  will  cite  Colonna  vs.  Alton,  23  App.  D.  C, 
296,  and  other  authorities  of  that  character.  If  she  succeeds  in  es- 
tablishing this  contention,  she  will  insist  that  Ralph  took  by  purchase 
under  the  will,  and  that  the  descent  upon  his  death  was  to  his  sur- 
viving mother:  Code  D.  C,  sec.  950. 

Even  in  this  view  of  the  law,  however,  it  remains  to  be  considered, 
whether  the  grandson  Ralph,  taking  a  remainder  under  the  will  of 
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Nicholas  Nickleby- after  the  death  of  Newton  Nickleby,  would  not 
be  in  by  descent  rather  than  by  purchase.  On  this  point  consult  Horn 
vs.  Foley,  13  App.  D.  C,  184,  and  cases  cited  in  the  briefs  in  that 
case.  It  may  be  difficult  to  differentiate  the  estate  taken  by  the 
grandson  under  the  devise  of  Nicholas  from  the  estate  which  the 
infant  would  have  had  taken  had  there  been  no  will.  If,  therefore, 
Ralph  Nickleby  took  by  descent,  the  title  wolild  go  to  his  heirs  on 
the  Nickleby  side,  and  not  to  his  mother. 

(it).  If  plaintiff's  demurrer  to  the  rejoinder  shall  be  overruled  he 
must  take  issue  in  fact  on  one  of  the  eighteen  averments  of  the  re- 
joinder: Tyler,  242,  247;  Shipman,  349,  354;  Perry,  303,  307.  He 
may  plead  one  of  the  surrejoinders  here  suggested,  or  he  may  find 
some  other  matter  of  fact  preferable  for  his  traverse,  such  as  a 
denial  of  Newton  Nickleby's  marriage,  upon  which  he  has  already 
had  a  verdict  in  his  favor. 

(;7)-  So  far  as  this  surrejoinder  undertakes  to  show  title  in  Paul 
Dombey,  and  thereby  establish  plaintiff's  right  to  the  possession  of 
the  close  as  Dombey's  lessee,  it  would  seem  to  go  beyond  the  re- 
quirements of  the  plaintiff's  case.  He  has,  in  the  declaration  alleged 
that  it  was  his  close,  and  his  possession  is  expressly  averred  in  the 
rejoinder,  where  color  is  given.  If,  therefore,  the  matter  alleged  is 
sufficient  to  show  that  Nicholas  Nickleb/s  will  did  not  operate  as 
a  devise  of  Highgate  to  Newton  Nickleby,  that  fact  would  destroy 
the  title  alleged  in  Mrs.  Nickleby  by  breaking  one  of  the  links  neces- 
sary to  the  validity  of  the  chain  set  out  in  the  rejoinder.  In  that 
case,  defendant  has  no  title,  but  is  a  mere  trespasser;  and,  as 
against  such  w^rongdoer,  plaintiff's  admitted  possession  is  enough 
without  showing  any  title  in  him :  Perry,  342 ;  Tyler,  287 ;  Shipman, 
404.  Plaintiff  may,  however,  have  reasons  for  setting  out  his  title 
at  large,  such  as  are  suggested  in  notes  /  and  gg,  supra.  In  an  ordi- 
nary case,  such  a  plaintiff  would  not  be  obliged  to  go  further  back 
than  the  seisin  of  Paul  Dombey,  which  is,  as  he  states  the  title,  the 
last  seisin  in  fee:  Perry,  346;  Tyler,  292;  Shipman,  408;  and  in  an 
ordinary  case  it  would  suffice  to  say  merely  that  Paul  Dombey  was 
seised  in  fee,  without  showing  how  he  became  seised :  Shipman,  407 ; 
Tyler,  291 ;  Perry,  345 ;  and  then  to  show  the  derivation  of  plaintiff's 
estate  for  years  from  the  seisin  of  Dombey.  It  happens  here,  how- 
ever, that  the  rejoinder  has  shown  an  original  fee  simple  in  Nich- 
olas Nickleby,  which  averment  plaintiff  cannot  traverse;  hence  he 
is  within  the  exception  to  the  general  rule,  in  virtue  of  which,  where 
seisin  has  been  shown  in  a  former  fee  simple  holder,  the  title  must 
be  derived  from  that  original  seisin  to  the  tenant  in  whom  the 
present  fee  is  alleged  to  reside:  Tyler,  291;  Shipman,  407;  Perry, 
346;  note  k,  supra.  In  this  case,  too,  the  same  reasons  which  make 
it  desirable  for  the  plaintiff  to  show  title  at  all,  may  prompt  him  to 
show  a  deraignment  from  the  common  source,  under  whom  Jboth 
parties  claim,  and  therefore  to  go  beyond  the  last  seisin  in  fee. 
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(kk).  The  point  sought  to  be  made  is,  that  the  law  in  1899,  when 
the  will  was  made,  required  the  attestation  of  three  disinterested  wit- 
nesses ;  and  that  if  the  will  made  a  provision  in  favor  of  one  of  the 
three  witnesses,  such  provision  was  inoperative:  Elliott  vs.  Brent,  6 
Mackey,  98;  O'Brien  vs,  Dougherty,  i  App.  D.  C,  148.  Hence,  New- 
ton Nickleby  could  not  take  Highgate  under  the  will  to  which  he 
was  a  witness.  The  answer  to  this  will  be,  that  the  testator  did  not 
die  until  after  January  i,  1902,  and  that  by  Code  D.  C,  sec.  1626, 
which  became  operative  on  that  day,  only  two  witnesses  are  re- 
quisite, so  that  the  will  is  valid  under  existing  law  without  the  at- 
testation of  Newton  Nickleby.  In  support  of  this  will  be  cited 
Colonna  vs.  Alton,  23  App.  D.  C,  296;  note  hh,  supra. 

(II).  Where  a  party  claims  by  inheritance,  he  must  show  how 
he  is  heir;  and  if  he  claims  by  mediate  descent,  he  must  show  the 
pedigree:  Tyler,  293;  Perry,  348;  Shipman,  409;  Denham  vs.  Ste- 
phenson, I  Salkeld,  355;  6  Mod.,  241.  But  a  failure  sufficiently  to 
show  the  course  of  descent  is  matter  of  form  only,  and  cannot  be 
urged  on  general  demurrer:  Davis  vs.  Chism,  10  Wheaton,  449. 

(mm).  As  plaintiff  may  hereafter,  in  some  future  litigation,  find  it 
necessary  to  dispute  the  fact  or  validity  of  the  alleged  marriage  be- 
tween Newton  Nickleby  and  Miss  Le  Grand,  this  protestation  is  in- 
tended to  reserve  that  point  for  such  a  contingency:  Tyler,  217; 
Perry,  281 ;  Shipman,  323. 

(nn).  This  alternative  'surrejoinder  admits,  by  not  traversing, 
the  devise  by  Nicholas  Nickleby  of  Highgate  to  Newton  Nickleby, 
but  sets  up  the  will  of  Newton  Nickleby  as  breaking  the  descent 
of  the  property  to  his  son  Ralph.  The  validity  of  the  devise  herein 
alleged  to  have  been  made  by  Newton  Nickleby  seems  to  depend 
partly  upon  what  kind  of  estate  he  took  under  the  will  of  his 
father,  and  partly  upon  the  question  whether  his  will  was  revoked 
by  the  subsequent  birth  of  Fannie  Le  Grand's  son  and  the  testator's 
after  marriage  to  Fannie  Le  Grand. 

With  respect  to  the  former  point,  the  will  was  made  when  New- 
ton Nickleby  was  still  unmarried,  childless,  and  of  course  without 
heirs.  Assuming  that  the  devise  made  in  the  will  of  Nicholas 
Nickleby  did  not  vest  the  fee  simple  in  Newton,  under  the  Rule  in 
Shelley's  case:  note  hh,  supra,  there  may  be  a  question  what  estate 
Newton  had  in  his  lifetime,  and  whether  he  could  by  will  defeat  the 
remainder  in  those  unidentified  persons  who  should  be  his  heirs 
when  the  will  should  become  effective  by  his  death.  As  there  were 
no  heirs  when  Newton's  will  was  made,  it  will  be  contended  on  the 
part  of  the  plaintiff  that  the  will  would  defeat  the  limitation  over: 
Code  D.  C,  sec.  1027. 

On  the  second  point,  the  question  which  will  be  made  or  sought  to 
to  be  made  is,  whether  the  subsequent  birth  of  a  child  to  the  testator, 
followed  by  the  testator's  marriage  to  the  mother  of  the  child,  would 
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revoke  the  will.  At  common  law,  the  testator's  marriage  and  the 
birth  of  a  child  would  revoke  a  will  made  before  the  marriage.  The 
question  whether  the  same  facts  occurring  in  reverse  order  would 
have  any  effect  upon  a  previous  will,  could  not  arise  at  common  law, 
because  the  child  would  at  conunon  law  remain  illegitimate  notwith- 
standing the  subsequent  marriage  of  his  parents.  By  Code  D.  C, 
sec.  957,  Ralph  Nickleby  was  legitimated  on  the  marriage  of  his 
parents  after  his  birth;  and  the  defendant  will  insist  that  the 
concurrence  of  a  birth  and  a  marriage  have,  in  virtue  of  this  statute, 
the  same  effect  to  revoke  Newton  Nickleby 's  will  as  at  common  law 
would  be  the  effect  of  the  same  two  facts  occurring  in  more  seemly 
sequence. 

How  this  question  is  to  arise,  having  regard  to  the  present  condi- 
tion of  this  record,  may  not  be  entirely  clear.  This  surrejoinder 
does  not  allege  either  the  marriage  of  Newton  Nickleby  or  the  birth 
of  his  son,  but  it  must  be  taken  to  admit  both  those  facts  as  they 
are  stated  in  the  rejoinder:  Tyler,  216;  Shipman,  322;  Perry,  281. 
But  the  implied  admission  is^only  of  those  facts  as  they  are  alleged 
in  the  rejoinder.  The  rejoinder,  being  drawn  in  the  interest  of 
Mrs.  Nickleb/s  title,  and  presumably  by  her  direction,  does  not 
show  that  Ralph  Nickleby  was  bom  before  the  marriage  of  his 
parents,  Mrs.  Nickleby  having  discreetly  suppressed  that  inversion  of 
the  conventional  order  in  such  matters  which  makes  the  present 
question.  Neither  does  the  rejoinder  show  affirmatively  that  the 
child  was  born  after  marriage.  It  would  probably  have  been  more 
judicious  for  the  plaintiff  to  aver  the  true  state  of  the  case,  since 
it  is  possible  that  the  defendant  may  demur  to  the  surrejoinder.  In 
that  case  he  will  urge  upon  the  demurrer  that,  on  this  record,  it 
must  be  taken  that  the  child  was  bom  after  the  marriage,  because 
that  is  the  only  sequence  of  such  events  which  is  consistent  with 
propriety,  and  there  is  no  suggestion  here  of  anything  to  the  con- 
trary. In  support  of  this  argument  he  will  insist  that  all  the  things 
alleged  in  the  rejoinder  must  be  presumed  rite  ac  solemniter  acia 
esse:  1  Greenleaf  on  Evid.,  sec.  17;  Bank  of  U.  S.  vs.  Dandridge,  12 
Wheaton,  64.  If  this  presumption  obtains  in  respect  of  domestic 
affairs  as  well  as  of  official  transactions,  it  was  unnecessary  for  the 
rejoinder  to  show  that  Newton  Nickleby  was  married  before  his  son 
was  born,  since  it  is  not  necessary  to  allege  what  the  law  will  pre- 
sume: Tyler,  318;  Shipman,  432;  Perry,  369;  or  what  is  necessarily 
implied :  Tyler,  317 ;  Shipman,  431 ;  Perry,  369 ;  or  matter  coming 
more  properly  from  the  other  side:  Tyler,  314;  Shipman,  428;  Perry, 
366. 

If  defendant  cannot  rely  upon  his  presumption,  and  if  his  de- 
murrer to  the  surrejoinder  should  be  overruled,  he  may  be  embar- 
rassed in  framing  such  a  rebutter  as  will  raise  the  question  as  to  the 
revocation  of  Newton  Nickleby's  will.    A  special  traverse,  which  is 
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the  form  of  the  present  surrejoinder,  cannot  be  traversed  nor  can 
it  be  met  by  a  plea  in  confession  and  avoidance,  unless  it  is  a  bad 
special  traverse:  Perry,  264,  266;  Tyler,  197,  igp;  Shipman,  306,  307. 
If  a  demurrer  to  the  special  traverse  should  be  overruled,  defendant 
would,  therefore,  be  driven  to  take  issue  in  fact,  and  go  to  a  trial, 
upon  which  the  marriage  of  Newton  Nickleby  and  the  birth  of  his 
son  would  be  developed  in  their  true  order. 

Whether  the  common  law  rule,  that  a  testator's  marriage  and  the 
birth  of  a  child  will  revoke  a  will  made  before  the  marriage,  still 
obtains  in  this  District,  should  be  considered  after  examination  of 
Code  D.  C,  sec.  1626. 

(00).  As  to  the  effect  of  this  covenant  in  the  Carton  lease  upon 
the  devise  of  Highgate  made  by  Nicholas  Nickleby's  will  previously 
executed,  see  Bosley  vs.  Bosley's  Executrix,  14  How.,  390.  In  that 
case  such  a  lease  was  held  to  revoke  a  devise  of  the  leased  land 
previously  made  by  the  lessor;  and  it  seems  to  be  the  effect  of  the 
decision  that,  even  if  the  lease  should  be  surrendered  in  the  life- 
time of  the  testator,  he  would  hold  the  land  as  after  acquired  prop- 
erty. Unless,  therefore,  in  this  case,  there  was  something  in  Nicholas 
Nickleb/s  will  devising  after  acquired  property  to  Newton  Nick- 
leby, it  would  seem  that,  as  a  matter  of  common  law,  the  testator 
died  intestate  as  to  Highgate,  and  that  close  descended  to  Newton 
Nickleby  and  Mrs.  Dombey  as  tenants  in  common :  Code,  D.  C,  sec. 
1628.  In  that  event,  only  a  half  interest  in  that  property  descended 
to  Ralph  Nickleby,  even  conceding  Newton  Nickleby's  will  to  have 
been  revoked,  and  on  the  death  of  Ralph,  the  whole  title  would  vest 
in  Paul  Dombey,  to  the  exclusion  of  Mrs.  Nickleby.  At  the  same 
time,  it  mut  be  considered  whether  the  common  law  rule  on  this 
point  be  not  altered  by  Code  D.  C,  sec.  1626,  which  seems  to  limit 
the  manner  in  which  revocation  of  a  will  may   be  effected. 

(pp).  The  student  who  examines  the  authorities  cited  and  weighs 
the  considerations  suggested  in  the  notes  to  this  case  will  probably 
conclude  that,  in  point  of  law,  the  title  to  the  close  is  in  Paul  Dom- 
bey rather  than  in  Mrs.  Nickleby.  He  will  observe,  however,  that, 
upon  this  record,  the  plaintiff  is  embarrassed,  and  his  right  to  re- 
cover is  endangered,  by  these  circumstances:  ist,  that  by  the  plain- 
tiff's error  in  pleading  in  the  former  action,  the  defendant  has  a 
judgment  in  that  action  which  may  be  held  conclusive  of  the  title 
in  this;  2nd,  that  if  the  second  of  the  foregoing  surrejoinders  should 
be  pleaded,  the  decision  upon  a  demurrer  would  be  doubtful  for  the 
reason  pointed  out  in  note  tin,  supra;  and,  3rd,  that,  in  any  view  of 
the  case,  the  plaintiff  is  put  at  a  disadvantage  by  the  defendant's 
method  of  pleading,  particularly  in  the  rejoinder.  Without  regard 
to  the  particular  pleadings  In  this  case,  but  as  pertinent  to  the  merits 
of  special  pleading  in  general,  reference  may  be  had  to  the  quotation 
embodied  in  the  conclusion  of  note  e  to  case  XXII,  infra. 
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CASE  XXII. 

Sweeny  vs.  Pebby. 

Ejectment. — Plea,  Estoppel  by  Former  Adjudication 

in  Probate  Court. 

Statement. — This  case  differs  from  the  preceding  thirteen  cases  in 
that  it  is  an  actual  litigation,  the  result  of  which  will  be  found  by 
reference  to  Perry  vs.  Sweeny,  ii  App.  D.  C,  404. 

Michael  Crane  died  at  Washington  in  1894,  being  the  oWner  of 
considerable  property,  both  real  and  personal,  situate  in  this  District. 
He  left  a  will  by  which  he  devised  most  of  his  estate  to  his  execu- 
tors, Mr.  R.  Ross  Perry  and  the  National  Safe  Deposit,  Savings  and 
Trust  Company,  the  lands  to  be  sold  and  the  proceeds  to  be  applied 
to  certain  pious  uses.  The  property  thus  left  to  the  executors  in- 
cluded some  personalty,  but  was  in  greater  part  real  estate. 

The  testator  was  survived  by  a  sister,  Mary  E.  Sweeny,  who  was 
his  sole  heir  at  law.  The  will  was,  by  the  executors,  propounded  for 
probate  in  the  Orphans'  Court,  that  being  the  court  which  then  had 
jurisdiction  in  matters  of  probate  in  the  District.  Thereupon  Mrs. 
Sweeny  filed  a  caveat  against  the  probate  of  the  will,  alleging  divers 
grounds,  which  are  set  out  in  the  plea,  infra,  upon  which  she 
claimed  that  the  will  was  void.  Upon  this  caveat  issues  of  fact  were 
framed;  and  these  issues  were,  in  accordance  with  the  practice  then 
obtaining  in  this  District,  certified  from  the  Orphans'  Court,  in 
which  there  was  no  jury,  to  the  Circuit  Court  for  a  trial  by  jury. 

The  trial  resulted  in  a  verdict  finding  against  the  allegations  of  the 
caveat,  and  therefore  in  favor  of  the  validity  of  the  will.  This  ver- 
dict was  certified  from  the  Circuit  Court  to  the  Orphans'  Court, 
and  upon  the  verdict  was  entered  a  judgment  of  the  Orphans*  Court 
admitting  the  will  to  probate,  and  so  adjudicating  the  validity  of  the 
will. 

About  a  year  afterwards  Mrs.  Sweeny  instituted  this  action  of 
ejectment  against  the  executors  of  her  brother's  will,  holding  as 
devisees  of  the  testator's  lands.  Defendants  pleaded,  besides  the 
general  issue,  a  special  plea,  setting  up  the  will  of  Michael  Crane 
and  showing  the  proceedings  had  upon  Mrs.  Sweeny's  caveat  as  an 
estoppel  preventing  her  from  further  litigating  the  validity  of  the 
will.    To  this  plea,  plaintiff  demurred. 

The  question  raised  by  the  demurrer  was,  whether  the  verdict 
and  judgment  had  in  the  probate  proceeding  were  conclusive  as  be- 
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tween  the  parties  to  that  proceeding  of  the  questions  therein  liti- 
gated. The  general  rule  is,  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  entered  in  a  cause  tried  in  that  court,  concludes 
the  parties  upon  the  questions  there  litigated.  But,  in  this  instance, 
the  Orphans'  Court  had  jurisdiction  to  admit  to  probate  only  wills 
of -personalty,  and  no  jurisdiction  at  all  in  respect  of  wills  devising 
real  property.  That  was  clearly  the  extent  at  common  law  of  pro- 
bate jurisdiction ;  and  so  strict  was  this  limitation  that,  where  a  will 
concerning  both  real  and  personal  property  was  admitted  to  probate, 
the  will  was  established  only  as  to  the  personalty,  and  if  relied  upon 
as  a  muniment  of  title  to  the  realty,  it  must  be  proved  without  aid 
from  the  probate. 

The  plaintiff's  argument,  therefore,  was,  that  the  probate  of 
Crane's  will  was  conclusive  of  its  validity  only  as  a  testament  of  the 
personal  property  therein  disposed  of,  and  that  the  validity  of  the 
document  as  a  will  of  realty  was  still  open  to  litigation  notwith- 
standing the  verdict  and  judgment  in  the  probate  proceeding. 

The  report  of  the  case  in  ii  App.  D.  C,  404,  shows  the  decision 
of  the  Court  of  Appeals  upon  this  question,  and  indicates  the  author- 
ities cited  in  argument  on  both  sides.  Partly  as  the  result  of  this 
case,  the  law  on  the  subject  of  probate  was  altered  by  an  Act  of 
Congress  passed  in  1898,  and  the  provisions  of  that  statute  are  incor- 
porated into  the  Code  D.  C.  as  sections  117,  119,  130,  132. 

Declaration. 

In  the  Supreme  Coubt  of  the  District  op  Columbia. 


At  Law. 
No. 
40887. 


Maby  E.  Sweeny, 

Plaintiff, 

B.  Boss  Perby  and  The  National  Safe 
Deposit,  Savings  and  Tbust  Company 
OF  THE  Distict  OF  COLUMBIA,  a  Cor- 
poration, 

Defendants. 


The  plaintiff,  Mary  E.  Sweeny,  sues  the  defendants, 
B.  Boss  Perry  and  The  National  Safe  Deposit,  Sav- 
ings and  Trust  Company  of  the  District  of  Columbia, 
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the  latter  a  body  corporate,  duly  incorporated  and 
doing  business  in  the  said  District — 

To  recover  the  original  lot  numbered  eleven  (11), 
in  square  numbered  five  hundred  and  thirty  (530), 
of  the  city  of  Washington,  in  the  District  of  Columbia, 
the  said  lot  having  a  frontage  of  twenty-five  (25)  feet 
on  Fourth  Street  west  and  running  back  the  same 
width  along  G  Street  north  a  depth  of  eighty-three 
(83)  feet  four  and  a  half  (4^)  inches  to  a  public 
alley  twenty  (20)  feet  in  width; 

And  to  recover  also  original  lot  numbered  ten  (10), 
in  square  numbered  five  hundred  and  thirty  (530),  of 
the  said  city  of  Washington,  the  said  lot  having  a 
frontage  of  twenty- five  (25)  feet  on  Fourth  Street 
west  by  a  depth  of  eighty-three  (83)  feet  four  and  a 
half  (4i)  inches  to  a  twenty  (20)  foot  public  alley; 

And  to  recover  also  the  north  seven  (7)  feet  five  (5) 
inches  of  original  lot  numbered  nine  (9),  in  square 
numbered  five  hundred  and  thirty  (530),  of  the  said 
city  of  Washington,  the  same  fronting  seven  (7)  feet 
five  (5)  inches  on  Fourth  Street  west  and  running 
back  the  same  width  eighty-three  (83)  feet  four  and 
a  half  (4J)  inches  to  a  public  alley  twenty  (20)  feet 
in  width;  etc.; 

All  which  said  several  lots  and  parts  of  lots,  with 
the  appurtenances,  were  formerly  owned  by  Michael 
Crane  {a)y  who  was  seised  thereof  in  his  demesne 
as  of  fee,  and  who  afterwards,  to  wit,  on  the  fifteenth 
day  of  February,  A.  D.  1894,  died  so  seised  of  the 
same;  and  on  the  decease  of  the  said  Michael  Crane 
the  said  several  lots  and  parts  of  lots,  with  the 
appurtenances,  descended  to  the  plaintiff,  as  sister 
of  the  whole  blood  and  sole  heir  at  law  of  the  said 
Michael  Crane ;  and  in  each  of  the  said  lots  and  parts 
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of  lots,  with  the  appurtenances,  the  plaintiff  claims 
the  fee  simple;  and  of  the  said  several  lots  and  parts 
of  lots,  with  the  appurtenances,  the  plaintiff  was 
lawfully  heretofore  possessed,  to  wit,  on  the  thirteenth 
day  of  January,  A.  D.  1896,  when  the  defendants 
entered  the  same  and  unlawfully  ejected  the  plaintiff 
therefrom,  and  from  that  time  hitherto  they  have 
unjustly  detained  the  same  from  tl^e  plaintiff  and 
they  still  so  detain  the  same  (6). 

And  the  plaintiff  claims  the  possession  of  the  said 
lots  and  parcels  of  land,  with  the  appurtenances, 
besides  the  costs  of  this  suit   (c). 

J.  Altheus  Johnson^ 
Chables  a.  Keigwin, 
Jeremiah  M.  Wilson, 
Attorneys  for  Plaintiff. 

Pleas. 

Caption. — Vt  supra. 

1.  For  plea  to  the  plaintiff's  declaration  the 
defendants  say  that  they  are  not  guilty  as  is  herein 
alleged  (d). 

2.  And  for  further  plea  to  the  said  declaration 
the  said  defendants,  by  leave,  etc.,  say  that  the  said 
plaintiff  actio  non,  because  they  say  that  the  said 
Michael  Crane,  mentioned  in  the  said  declaration  as 
the  ancestor  of  the  plaintiff,  prior  to  his  death  and 
on  or  about  the  nineteenth  day  of  June,  A.  D.  1893, 
at  the  city  of  Washington,  in  the  District  of  Columbia, 
which  was  the  place  of  his  last  domicile,  signed,  sealed, 
published,  and  declared  as  and  for  his  last  will  and 
testament,  in  the  presence  of  three  competent  wit- 
nesses, a  certain  paper-writing,  bearing  date  on  the 
said    nineteenth    day    of    June,  1893,  and    that    the 
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said  three  witnesses,  in  his  presence  and  in  the  pres- 
ence of  each  other  and  at  his  request,  then  and  there 
subscribed  their  several  names  to  the  said  paper- 
writing  as  witnesses  thereof ;  and  the  defendants  fur- 
ther say  that  in  and  by  the  said  paper-writing  the 
said  Michael  Crane  devised  all  and  several  the  lots 
of  ground  and  premises  mentioned  in  the  said  decla- 
ration to  the  defendants  in  fee-simple;  and,  further, 
the  defendants  say  that  the  said  paper-writing  was 
by  them  propounded  for  probate  and  record  as  the 
last  will  and  testament  of  the  said  Michael  Crane  in 
the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  orphans^  court  business  on 
the  twenty-first  day  of  February,  1894;  and,  further, 
the  defendants  aver  that  on  the  first  day  of  March, 
1894,  the  above-named  plaintiff,  Mary  E.  Sweeny, 
filed  a  caveat  in  the  said  Supreme  Court  of  the/Dis- 
of  Columbia,  holding  a  special  term  as  aforesaid, 
wherein  she  averred  that  tlie  said  paper-writing  was 
not  the  last  will  and  testament  of  the  said  Michael 
Crane,  and  that  at  the  time  of  executing  the  said 
paper-writing  the  said  Michael  Crane  was  not  of 
sound  and  disposing  mind  nor  capable  of  executing 
a  valid  will,  and  that  tlie  said  paper-writing  was 
executed  under  the  undue  influence  of  the  importuni- 
ties, suggestions,  and  persuasions  of  some  person  or 
persons  unknown  to  the  said  Mary  E.  Sweeny,  and 
was  not  the  free  and  voluntary  act  of  the  said  Michael 
Crane;  and  the  defendants  further  aver  that  on  the 
thirtietli  day  of  March,  1894,  the  above-named  plain- 
tiff, Mary  E.  Sweeney,  filed  in  the  Supreme  Court 
of  the  District  of  Columbia,  holding  a  si)ecial  term 
as  aforesaid,  a  petition,  wherein  she  prayed  the  said 
court  to  direct  the  following  issues  concerning  the 
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validity  of  the  said  paper- writing  as  the  last  will  and 
testament  of  the  said  Michael  Crane,  to  be  sent  to  the 
said  Supreme  Court  of  the  District  of  Columbia, 
holding  a  circuit  court,  for  trial,  to  wit : 

(1).  Was  said  Michael  Crane  at  the  time  of  the 
execution  and  acknowledging  of  said  paper-writing 
of  sound  and  disposing  mind  and  capable  of  execut- 
ing a  valid  deed  or  contract? 

(2).  Was  said  Michael  Crane  at  the  time  of  the 
execution  and  acknowledging  of  said  paper-writing 
of  sound  and  disposing  mind? 

(3).  Was  said  Michael  Crane  at  the  time  of  the 
execution  and  acknowledging  of  said  paper-writing 
under  the  influence  of  any  insane  mental  hallucina- 
tion, insane  illusion,  or  insane  delusion,  which  ren- 
dered him  incapable  of  making  a  valid  deed  or  testa- 
ment? 

(4).  Was  said  paper- writing  executed  by  said 
Michael  Crane  under  the  undue  influence  of  the  impor- 
tunities, suggestions,  or  persuasions  of  another  per- 
son or  other  persons?  And  the  defendants  further 
aver  that  the  said  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  orphans'  court 
business,  on  the  twenty-second  day  of  September, 
1894,  made  the  following  order  concerning  the  said 
issues  and  concerning  the  trial  thereof,  to  wit: 

In  re  Estate  of  Michael  Crane. 

On  consideration  of  the  caveat  of  Mary  E.  Sweeny 
against  the  paper-writing  offered  for  probate  as  the 
last  will  and  testament  of  Michael  Crane,  deceased, 
bearing  the  date  June  19,  1893,  and  of  the  several 
proposed  issues,  it  is  on  this  twenty-second  day  of 
•September,  1894,  ordered  that  the  following  issues  be 
38 
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transmitted  for  trial  by  a  jury  before  the  Circuit 
Court  : 

First. — Was  said  Michael  Crane  at  the  time  of  the 
execution  and  acknowledging  of  said  paper-writing 
of  sound  and  disposing  mind  and  capable  of  execut- 
ing a  valid  deed  or  contract? 

Second. — Was  said  paper-writing  executed  by  said 
Michael  Crane  under  the  undue  influence  of  the  impor- 
tunities,  suggestions,  or  persuasions  of  another  person 
or  other  persons?  W.  S.  Cox,  J. 

And  the  defendants  further  aver  that  thereafter  the 
said  issues  were,  in  accordance  with  law,  certified  and 
transmitted  for  trial  by  a  jury  before  the  said  Circuit 
Court,  and  that  the  same  came  on  for  trial  in  the 
said  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  circuit  court,  and  the  same  were  tried  by  a  jury 
btefore  the  said  court,  and  the  said  plaintiff  and  cav- 
eator, Mary  E.  Sweeny,  testified  as  a  witness  in  her 
own  behalf  upon  the  said  issues  before  the  said  jury, 
and  was  represented  by  counsel  and  examined  wit- 
nesses in  her  behalf  upon  the  said  issues  before  the 
said  jury;  and  the  defendants  further  aver  that  the 
said  jury,  being  selected,  tried,  and  sworn  upon  their 
oath,  gave  the  following  verdict,  and  in  answer  to  the 
first  issue,  Was  said  Michael  Crane  at  the  time  of  the 
execution  and  acknowledging  of  said  paper-writing 
of  sound  and  disposing  mind  and  capable  of  execut- 
ing a  valid  deed  or  contract?  upon  their  oath  said, 
"Yes;''  and  in  answer  to  the  second  issue.  Was  said 
paper-writing  executed  by  said  Michael  Crane  under 
the  undue  influence  of  the  importunities,  suggestions, 
of  persuasions  of  another  person  or  other  persons? 
upon  their  oath  said,  "No."    And  the  defendants  aver 
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that  the  said  Terdict  of  the  said  j¥lry  upon  the  said 
issues  was  duly  transmitted  and  certified  to  the  said 
Supreme  Court  of  the  District  of  Columbia,  holding  a 
special  term  for  orphans'  court  business,  and  that 
afterwards,  to  wit,  on  the  thirteenth  day  of  January, 
1896,  in  and  by  the  said  Supreme  Court  of  the  Dis- 
trict of  Columbia,  holding  a  special  term  for  orphans' 
court  business,  it  was  considered  as  follows: 

In  the  Supreme  Court  of  the  District  of  Columbia, 
Holding  a  Special  Term  for  Orphans'  Court 
Business. 

« 

In  re  Estate  of  Michael  Crane,  Deceased. 

■ 

No.  — ,  Probate  Dock. 

Upon  consideration  of  the  motion  filed  by  the  cav- 
eatees  in  the  above-entitled  cause  on  the  sixth  day 
of  January,  A.  D.  1896,  to  strike  from  the  files  of 
this  court  an  order  filed  therein  on  the  third  dav 

ft* 

of  January,  A.  D.  1896,  by  the  caveator  withdrawing 
her  caveat,  it  is,  after  argument  by  counsel,  consid- 
ered this  thirteenth  day  of  January,  A.  D.  1896,  that 
the  court  will  not  act  upon  said  motion,  because  it 

• 

regards  the  said  order  of  withdrawal  by  the  caveator 
as  inefficacious  and  as  a  mere  nullity;  and,  further, 
upon  consideration  of  a  motion  filed  in  said  cause 
by  the  said  caveatees  on  the  sixth  day  of  January, 
A.  D.  1896,  for  an  entry  of  judgment  upon  the  issues 
certified  by  this  court  in  said  cause  to  the  Circuit 
Court  and  by  it  certified  back  to  this  court,  together 
with  the  answers  of  the  jury  upon  said  issues,  it  is 
this  thirteenth  day  of  January,  A.  D.  1896,  adjudged, 
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ordered,  and  decreed  that  judgment  be,  and  the  same 
is  hereby,  so  entered,  and  that  the  paper-writing  bear- 
ing date  the  nineteenth  day  of  June,  A.  D.  1893,  and 
filed  in  the  above-entitled  cause  on  the  twenty-first 
day  of  February,  A.  D.  1894,  and  purporting  to  be  the 
last  will  and  testament  of  Michael  Crane,  deceased, 
late  of  the  aforesaid  District  of  Columbia,  be,  and 
the  same  hereby  is,  admitted  to  probate  and  record 
as  the  last  will  and  testament  of  the  said  Michael 
Crane,  the  same  having  been  duly  proven  by  all  of  the 
subscribing  witnesses  thereto;  and,  further,  that  let- 
ters testamentary  issue  thereupon  to  the  National 
Safe  Deposit,  Savings  and  Trust  Company  of  the  Dis- 
trict of  Columbia,  one  of  the  executors  named  in  the 
said  will,  the  other  executor,  R.  Ross  Perry,  having 
filed  in  this  cause  a  renunciation  of  his  appointment 
as  such  coexecutor;  and,  further,  that  Leonard  H. 
Poole,  Esq.,  the  collector  heretofore  appointed  in  said 
cause,  file  his  account  as  such,  and  that  upon  the 
filing  of  the  said  account  and  the  paying  over  of 
the  balance  in  his  hands  as  such  collector  to  the  afore- 
said executor  he  be  discharged  as  such  collector; 
and,  further,  it  is  ordered  that  the  caveatees  recover 
against  the  caveator  their  costs  in  this  cause,  the 
same  to  be  taxed  by  the  Register  of  Wills. 

A.  B.  Hagner, 
A  880.  Justice. 

As  by  tlie  records  and  proceedings  thereof  now 
remaining  in  tlie  said  court  may  more  fully  appear, 
which  said  judgment  is  still  in  full  force,  vigor,  and 
effect,  not  in  the  least  reversed,  vacated,  annulled, 
or  made  void;  and  the  said  defendants  further  say 
that  the  supposed  causes  of  action  in  the  said  caveat 
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and  the  proceedings  had  thereupon  as  aforesaid  men- 
tioned, and  the  supposed  causes  of  action  in  the  said 
declaration  in  the  said  present  suit  mentioned,  are 
the  alleged  invalidity  of  the  said  piper- writing  as  the 
last  will  and  testament  of  the  sai4  Michael  Crane,  and 
are  the  same  causes  of  action,  and  not  other  or  differ- 
ent causes  of  action,  but  that  the  said  supposed  causes 
of  action  in  the  said  present  declaration  in  the  said 
present  suit  are  set  out  by  reason  of  the  form  of 
action  in  a  different  form  from  the  caveat  and  the 
aforesaid  proceedings  thereupon  in  the  said  former 
suit,  that  the  same,  in  fact,  may  seem  to  be  different 
causes  of  action;  and  that  the  said  plaintiff  in  the 
former  suit  and  the  said  now  plaintiff  are  one  and 
the  same  person  and  not  other  or  different  persons, 
and  that  the  said  Michael  Crane  mentioned  in  the  said 
pending  suit  is  the  same  Michael  Crane  mentioned 
in  the  said  former  proceedings,  and  that  the  defend- 
ants in  the  former  proceedings  and  the  said  now 
defendants  are  the  same  persons  and  not  other  or 
different  persons,  and  that  the  alleged  invalidity  of 
the  said  paper-writing  as  the  last  will  and  testament 
of  the  said  Micliael  Crane  is  the  sole  subject-matter 
of  litigation  in  the  present  pending  suit  and  was  also 
the  sole  subject-matter  of  litigation  in  the  aforesaid 
former  proceedings  in  the  Supreme  Court  of  the  Dis- 
trict  of  Columbia,  holding  a  special  term  for  orphans' 
court  business,  and  also  holding  a  circuit  court  as 
aforesaid,  and  this  the  said  defendants  are  ready  to 
verify;  wherefore  they  pray  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  her  aforesaid 
action  against  them  (e). 

R.  Ross  Perry  &  Son, 
Attorneys  for  Defendants. 
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R  epllcatlon   Stnd    Demurrer. 

Caption. — Ut  supra. 

The  plaintiff  as  to  the  first  plea  by  the  defendants 
pleaded  joins  issue  thereon. 

And  the  plaintiff  €is  to  the  second  plea  by  the 
defendants  pleaded  says  that  it  is  bad  in  substance. 

J.  Altheus  Johnson^ 
Charles  A.  Keigwin, 
Jeremiah  M.  Wii^on, 
Attorneys  for  Plaintiffs. 

Among  the  matters  of  law  to  be  argued  on  the 
demurrer  to  the  second  plea  are  the  following : 

(1).  That  the  judgment  of  the  orphans'  court  in 
the  said  plea  mentioned  affected  only  the  personal 
property  which  was  left  by  the  said  Michael  Crane. 

(2).  That  the  only  effect  of  the  proceedings  and 
judgment  in  the  said  plea  mentioned  was  to  establish 
the  paper-writing  therein  referred  to  as  an  instrument 
for  the  passage  of  personal  property. 

(3).  That  the  proceedings  and  judgment  in  the 
said  plea  mentioned  did  not  establish  the  said  paper- 
writing  as  a  muniment  of  title  to  real  estate. 

(4).  That  the  said  orphans'  court  was  without 
jurisdiction  to  render  a  judgment  or  to  do  any  other 
act  which  could  in  any  way  bind  or  affect  the  real 
estate  which  was  left  by  the  said  Michael  Crane. 

(5).  That  the  said  plea  does  not  contain  in  sub- 
stance a  sufficient  answer  to  the  declaration. 

(a).  This  averment  of  plaintiff's  title  in  fee,  and  this  showing  of 
derivation  from  the  previous  seisin  in  fee,  are  generally  unneces- 
sary in  ejectment,  though  in  this  case  there  may  have  been  particular 
reasons  for  stating  the  extent  of  the  title  claimed  and  for  stating  the 
grounds  upon  which  she  claimed.  The  statute  in  this  District,  en- 
acted since  this  action  was  brought,  provides,  that: 
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''The  plaintiff  in  his  declaration  must  describe  the  premises 
claimed  with  reasonable  certainty,  and  set  forth  distinctly  the  nature 
and  quality  of  the  estate  claimed  by  him  in  the  same,  and  it  shall 
be  sufficient  for  him  to  state  in  addition  thereto  that  the  plaintiff 
was  possessed  of  the  premises,  and  while  he  was  so  possessed,  the  de- 
fendant entered  wrongfully  into  possession  of  the  same  and  with- 
holds the  possession  thereof  from  the  plaintiff,  or  wrongfully  detains 
such  possession,  or  that  the  defendant  is  wrongfully  exercising  acts 
of  ownership  therein:"  Code  D.  C,  sec.  985. 

While,  under  this  statute,  the  plaintiff  must  state  the  nature  and 
quality  of  the  estate  which  he  claims,  it  is  not  required  that  he  shall 
show  how  he  is  entitled  to  such  estate,  but  it  is  expressly  prescribed 
that  an  averment  of  possession  shall  be  sufficient.  Independently  of 
statutory  regulations  on  the  subject,  an  averment  of  title  in  fee 
would  in  the  present  case  have  sufficed,  since  it  is  unnecessary,  in 
general,  to  show  how  a  title  in  fee  is  derived:  Shipman,  407;  Tyler, 
290;  Perry,  345.  But,  after  the  plaintiff  had  mentioned  the  prior 
seisin  of  Michael  Crane,  it  became  incumbent  upon  her  to  trace  the 
course  of  the  title  from  him  to  herself;  that  circumstance  bringing 
the  case  within  the  exception  to  the  general  rule :  Tyler,  291 ;  Ship- 
man,  407;  Perry,  346.  Aifd,  in  tracing  the  title  from  the  previous 
holder,  the  plaintiff,  claiming  by  inheritance,  was  obliged  to  show 
how  she  was  heir,  as  here  by  being  the  sister  of  the  decedent :  Ship- 
man,  409;  Tyler,  293;  Perry,  348.  And  if  the  claim  had  been  only 
of  a  particular  estate,  after  the  seisin  in  fee  of  Michael  Crane  had 
been  mentioned,  the  declaration  should  properly  have  shown  how  the 
particular  estate  was  derived  out  of  the  fee:  Shipman,  408;  Tyler, 
292;  Perry,  346;  see  the  rejoinder  and  the  first  surrejoinder  in 
Case  XXI,  supra,  and  note  k  to  that  case. 

Nor  is  it  necessary  in  ejectment,  unless  there  is  some  such  statu- 
tory requirement  as  Code  D.  C.  sec.  985,  supra,  to  state  the  extent 
and  character  of  the  plaintiff's  title,  beyond  an  averment  of  posses- 
sion at  the  date  of  the  defendant's  unlawful  entry.  Since  ejectment 
is  essentially  an  action  of  trespass :  note  c,  infra;  it  is  sufficient  to 
show  that  the  plaintiff  was  in  possession  of  the  premises  when  the 
defendant  ejected  him;  because,  as  against  such  a  wrongdoer  as  the 
defendant  is  thereby  shown  to  be,  an  averment  of  mere  possession 
is  sufficient:  Shipman,  403;  Perry,  342;  Tyler,  287.  And  actual 
peaceable  possession  of  the  premises  by  the  plaintiff,  though  he  have 
not  legal  title,  is  enough  to  enable  him  to  maintain  ejectment  against 
a  mere  intruder  or  trespasser  who  shows  no  title  in  himself  and 
does  not  connect  himself  with  the  legal  title,  if  that  be  in  a  third 
party:  Allen  vs.  Rivington,  2  Wms.  Saund.,  iii;  Bradshaw  vs. 
Ashley,  14  App.  D.  C,  485;  S.  C,  180  U.  S.,  59;  Christy  vs.  Scott, 
14  How.,  282;  Sabariego  vs.  Maverick,  124  U.  S.,  296;  Staffan  vs. 
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Zeust,  lo  App.  D.  C,  260;  i  Chitty  PL,  189.  And  the  forms  given 
by  Chitty  and  Puterbaugh  allege  only  possession  in  the  plaintiff:  2 
Oiitty  PL,  877,  882 ;  Puterbaugh  PI.  and  Prac,  432,  433. 

Where  the  plaintiff  claims  as  heir  of  the  person  last  seised,  he 
may  therefore  allege  simply  that  he  was  possessed  of  the  premises 
when  the  defendant  wrongfully  ejected  him.  And  this  he  may  say 
although  he  has  never  been  in  actual  possession,  since  upon 
the  death  of  the  ancestor  the  title  is  cast  upon  the  heir  without 
actual  seisin  in  the  latter:  Matthews  vs.  Hevner,  2  App.  D.  C,  349; 
Peck  vs,  Heurich,  6  App.  D.  C,  273 ;  Chesapeake  Beach  Rwy.  Co.  vs. 
R.  R.  Co.,  199  U.  S.,  247.  The  date  of  the  ejectment  may  be  laid 
shortly  after  the  death  of  the  ancestor;  and  the  alleged  ejectment 
en  the  part  of  the  defendant  will  be  sufficiently  proved  by  showing 
that  he  was  in  possession  on  that  day. 

(b).  At  common  law,  even  after  tke  change  in  the  law  by  which 
the  plaintiff  was  allowed  to  recover  the  property,  the  damages  al- 
lowed were  only  for  the  trespass,  and  were  generally  little  more 
than  nominal.  In  order  to  recover  the  rents  and  profits  accruing 
during  the  period  of  the  plaintiff's  exclusion  from  the  land,  he 
was  obliged  to  bring  another  action,  which  usually  was  in  trespass 
for  mesne  profits.  Assumpsit  for  use  and  occupation  might  be 
used  for  this  purpose,  the  plaintiff  waiving  the  tort  and  suing 
as  if  upon  a  contract:  note  »  to  Case  XX;  note  b  to  Case  XXI, 
supra;  but  such  form  of  proceeding  was  attended  with  certain 
disadvantages:  i  Chitty  PL,  193;  and  the  above  mentioned  form 
of  trespass  was  the  remedy  generally  employed.  In  many,  perhaps 
most,  of  the  American  States  it  is  provided  by  statute  that  a  count 
for  mesne  profits  may  be  included  in  the  declaration  in  ejectment, 
so  that  the  plaintiff  may  obtain  in  one  action  the  complete  relief 
to  which  he  is  entitled :  Code  D.  C,  sec.  995. 

In  the  present  case,  for  particular  reasons,  no  claim  was  made 
for  mesne  profits.  In  another  case  in  this  District,  in  which  a  count 
for  mesne  profits  was  used,  the  form  of  the  first  count  is  in  some 
respects  preferable  to  that  given  above,  and  the  declaration  is  here 
set  out  in  full. 

First  Count. — Ejectment. — ^The  plaintiff,  M.  A.  L.,  sues  the  de- 
fendants, W.  L.  C.  and  T.  P.  M.,  to  recover  the  following  described 
real  estate,  to  wit,  the  west  half  of  lot  numbered  two,  in  square  num- 
bered four  hundred  and  eight,  in  the  city  of  Washington  in  the  Dis- 
trict of  Columbia,  as  the  said  parcel  of  land  is  described,  designated 
and  platted  upon  and  according  to  the  ground  plan  or  map  of  the 
said  city,  and  all  the  rights,  privileges,  easements  and  appurtenances 
to  the  said  parcel  of  land  belonging  or  in  any  wise  appertaining,  in 
which  said  real  property  and  premises  the  said  plaintiff  claims  aa 
undivided  one-third  interest  in  fee  simple,  and  of  which  she,  the 
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said  plaintiff,  was  heretofore,  to  wit,  on  the  twenty-third  day  of  May 
in  the  year  1891,  lawfully  possessed,  on  which  said  day  the  said  de- 
fendants entered  upon  the  said  parcel  of  land  and  unlawfully  ejected 
the  said  plaintiff  therefrom,  and  which  the  said  defendants  now 
unlawfully  and  unjustly  detain  from  the  said  plaintiff.  And  the  said 
plaintiff  claims  the  possession  of  the  said  land,  and  the  improvements 
thereon  and  the  appurtenances  thereto,  together  with  the  costs  of 
this  suit. 

Second  Count. — Mesne  Profits. — And  the  said  plaintiff  further 
sues  the  said  defendants  for  money  payable  by  the  said  defendants 
to  the  said  plaintiff  as  mesne  profits  on  account  of  the  said  parcel  of 
land  in  the  first  count  hereof^  designated  and  described,  for  that 
heretofore,  to  wit,  on  the  twenty-third  day  of  May  in  the  year  1891. 
the  said  plaintiff  being  then  in  lawful  possession  of  the  said  parcel 
of  land  and  lawfully  entitled  to  a  one-third  interest  in  the  same,  the 
said  defendants  unlawfully  ejected  her  therefrom,  and  have  since, 
from  the  day  aforesaid  hitherto,  remained  in  possession  of  the  said 
land,  and  are  still  in  possession  thereof,  detaining  the  same  from 
the  said  plaintiff,  and  have  used  and  occupied,  and  still  do  use  and 
occupy  the  same,  and  have  taken  and  received,  and  still  do  take  and 
receive,  the  rents,  issues  and  profits  arising  and  accruing  from  the 
said  land,  which  said  rients,  issues  and  profits  have  amounted,  during 
the  period  aforesaid  to  the  sum  of  twenty-five  thousand  dollars;  and 
the  said  plaintiff  claims,  on  account  thereof,  the  said  sum  of  twenty- 
five  thousand  dollars,  with  interest  on  two  thousand  dollars,  parcel 
of  the  said  sum,  from  the  said  twenty-third  day  of  May  in  the  year 
1891,  at  the  rate  of  six  per  cent  per  annum;  and  with  interest  on 
two  thousand  dollars,  also  parcel  of  the  said  sum  from  the  twenty - 
third  day  of  May  in  the  year  1892,  at  the  rate  aforesaid;  and  with 
interest  on  two  thousand  dollars,  parcel  also  of  the  said  sum,  from 
the,  &c.,  together  with  the  costs  of  this  suit. 

The  foregoing  declaration  was  drawn  before  the  enactment  of  the 
Code,  and  it  may  be  susceptible  of  alteration  in  some  particulars  to 
conform  more  closely  to  the  provisions  of  sec.  985,  note  a,  supra. 

(r).  Although  ejectment  is  classed  in  the  modern  text  books  as 
a  mixed  action:  Shipman,  3,  118;  Perry,  93;  Tyler,  53,  70;  it  ha.s 
nothing  in  common  with  the  ancient  actions  of  that  class  except  the 
fact  that  it  enables  the  successful  plaintiff  to  regain  possession  of  the 
land.  Though  this  effect  of  the  judgment  is  now  the  most  distinc- 
tive feature  of  the  action  and  the  one  which  gives  ejectment  its 
chief  value,  that  part  of  the  judgment  which  affects  the  possession 
of  the  land  is  a  merely  adventitious  and  almost  accidental  incident 
of  the  proceeding  which  has  resulted  from  the  curious  and  altogether 
unforeseen  development  of  the  personal  action  of  trespass. 
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Ejectment  was  originally  no  more  than  the  ordinary  action  of 
trespass  quare  clausum  fregit,  which  was  in  course  of  time  adapted 
to  the  case  of  a  tenant  for  years  who  had  been  dispossessed  of  the 
demised  premises.  The  successful  plaintiff,  in  this,  as  in  any  other 
personal,  action,  recovered  damages  for  the  breaking  of  his  close, 
and  nothing  else,  there  being  for  two  or  three  centuries  no  thought 
of  putting  him  back  in  possession.  It  was  not  until  the  courts  of 
equity,  upon  the  principle  of  equitable  jurisdiction  to  quiet  litigation, 
asserted  authority  to  restore  possession  of  the  land  to  a  plaintiff 
who  had  established  his  title  by  repeated  judgments  in  trespass,  that 
the  law  courts  found  it  possible  to  award  recovery  of  the  premises 
aj  an  incident  to  the  allowance  of  damages.  In  so  bringing  them- 
selves to  enlarge  the  judgment  in  ejectment,  the  law  judges  were 
moved,  partly  by  a  jealous  desire  to  obtain  for  their  own  courts  the 
jurisdiction  which  was  going  to  the  equity  courts,  and  partly  by  the 
consideration  that  they  were  dealing  only  with  personal  property,  the 
terms  for  years,  which  were  then  the  sole  subject  of  controversy  in 
ejectment,  being  not  only  mere  chattel  interests  but  personalty  that 
was  held  in  but  slight  esteem.  To  restore  to  a  tenant,  who  was  a 
person  of  low  degree,  the  possession  of  a  trivial  term  of  years  was 
of  no  more  significance  than  to  award  the  return  of  a  chattel  in 
replevin  or  detinue;  and  we  may  be  sure  that  no  judge,  in  that 
era  of  superstitious  veneration  for  real  property,  supposed  that,  in 
ordering  the  restoration  of  a  leasehold  interest,  he  was  converting 
ejectment  into  a  mixed  action  affecting  the  title  to  land.  Ejectment 
cannot,  therefore,  in  strictness  be  called  a  mixed  action :  Perry,  45 ; 
and  in  this  District,  although  the  ancient  fictions  have  been  abol- 
ished, ejectment  is  held  to  be  an  action  in  personam  and  not  in  rent: 
Staffan  vs,  Zeust,  10  App.  D.  C,  260. 

By  this  concession  of  the  law  courts,  the  claimant  of  a  mere 
chattel  interest  in  land  was  enabled  to  recover  possession  through 
an  action  which  was  still  essentially  one  of  trespass.  But  for  the 
owner  of  land  who  had  been  dispossessed,  there  was  no  such  simple 
remedy.  The  only  forms  by  which  title  could  be  tried  were  the 
ancient  real  actions;  and  these  were  cumbrous,  complicated  and 
unconscionably  dilatory :  Perry,  41 ;  Tyler,  43 ;  Shipman,  5 ;  3  Bl. 
Comm.,  117,  177  et  seq.  The  fact,  that  there  were  eight  forms  of 
the  writ  of  right,  and  fourteen  forms  in  the  nature  of  a  writ  of 
right:  Perry,  42;  sufficiently  suggests  the  desirability  of  some  means 
to  try  title  to  land  which  should  involve  less  delay,  less  expense,  and 
less  technical  difficulty.  To  provide  directly  such  a  remedy  would 
have  shocked  the  ancient  conscience,  by  which  the  title  to  land  was 
held  "peculiarly  sacred:"  Miles  vs.  Caldwell,  2  Wall.,  41.  Hence 
the  desired  result  was  achieved  by  a  development,  which  was  in 
truth  a  perversion,  of  the  action  of  ejectment,  by  which  the  tenant's 
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action  of  trespass  was  adapted  to  afford  relief  to  the  landlord  who 
had  been  disseised,  and  the  veneration  due  to  real  property  remained 
unimpaired.  How  this  was  done  is  best  told  by  Professor  Minor: 
4  Minor's  Inst.,  390,  et  seq. 

"The  writ  or  action  of  ejectment  was  originally  a  mere  personal 
action  of  trespass,  vi  et  armis,  designed  to  recover  damages  from  the 
defendant  for  breaking  the  close  of  the  plaintiff,  and  ejecting  him 
therefrom,  and,  therefore,  distinguished  from  other  actions  of  tres- 
pass x/i  et  armis,  by  the  designation  "Trespass  vi  et  armis,  quare 
clausum  f regit;" 

"When  the  plaintiff  in  an  action  of  trespass  vi  et  armis,  quare 
clausum  fregit,  was  only  tenant  for  years,  and  complained  that 
that  defendant  broke  his  close  and  ejected  him  therefrom,  demand- 
ing damages  by  way  of  amends  for  the  injury,  the  opinion  slowly 
prevailed,  that  in  the  same  action  the  land  itself,  for  the  unexpired 
portion  of  the  term,  might  also  be  recovered,  as  well  as  the  dam- 
ages. In  the  reign  of  Edward  III  (ending  A.  D.  1377),  and  again 
in  that  of  his  successor,  Richard  II  (ending  A.  D.  139P),  it  is 
expressly  laid  down  that  an  ejectione  Urma  (for  ejecting  one  from 
his  ferm,  farm,  or  term) /is  in  its  nature  only  an  action  of  trespass, 
and  that  the  plaintiff  could  no  more  recover  his  term  unexpired, 
than  he  could  in  trespass  recover  damages  for  a  trespass  not  com- 
mitted.^ But  in  the  reign  of  Edward  IV  (ending  A.  D.  1483),  it 
seems  to  have  been  held  differently;  for  there  it  is  said  in  argu- 
ment that  in  ejectione  firma  the  plaintiff  shall  recover  what  remains 
unexpired  of  his  term,  as  also  damages  for  the  time  it  was  withheld 
from  him.  This  was  only  a  dictum,  but  significant  of  a  growing 
sentiment  on  the  subject;  and,  in  the  reign  of  Henry  VII  (ending 
A.  D.  1509),  it  was  solemnly  so  determined.  (3  Reeves'  Hist. 
Eng.  Law,  390-91.) 

"The  first  adjudication  to  this  effect  occurred  in  14  Henry  VII 
(A.  D.  1499),  the  record  of  which  is  still  to  be  seen  in  Rastall, 
where  the  judgment  is  quod  recuperet  suum  terminum  predicium;  a 
judgment  not  warranted  by  the  original  writ,  which  goes  only  for 
damages  for  the  trespass,  without  any  hint  at  restitution.  And  soon 
after  this  important  resolution,  the  writ  of  ejectment  was  applied 
freely  to  recover  the  possession  wherever  the  claimant  had  only  a 
term  for  years  therein ;  and  ere  long,  by  another  adaptation,,  it  was 
applied  to  recover  a  freehold,  and  speedily  came  to  be  very  gen- 
erally employed  as  a  means  of  trying  the  title  to  lands,  in  place  of 
the  multifarious,  complicated  and  protracted  proceedings  in  real 
actions.     (4  Reeves*  Hist.  Eng.  Law,  165-66.) 

"Doubtless  the  inducing  motive  for  this  remarkable  perversion  of 
the  personal  action  of  trespass  to  recover  the  term  itself  was  the 
annoyance  and  disturbance  of  the  course  of  justice  arising  from 
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the.  complication  and  the  enormous  delays  incident  to  real  actions ; 
but  it  may  be  conjectured,  that  the  courts  were  rendered  less 
averse  to  such  a  step  in  consequence  of  the  little  value  which,  at 
common  law,  was  attached  to  a  term  for  years;  a  depreciation  due 
in  part  to  the  fact  that  originally  such  terms  were  granted  for  the 
most  part  to  a  very  inferior  class  of  people;  and  in  part  also  to 
their  being  liable,  until  Stat.  21  Henry  VIII.  c.  15  (A.  D.  1536),  to 
be  defeated  at  any  time  by  a  common  recovery,  suffered  by  a  tenant 
of  the  freehold,  which  annihilated  all  leases  for  years  then  subsist- 
ing, the  recovercr's  title  being  supposed  to  be  superior  to  his  by 
whom  those  leases  were  granted.  (2  Bl.  Com.  142.)  By  reason 
of  this  precarious  character  of  the  esfcite  of  the  lessee  for  years,  the 
court,  in  giving  judgment  for  the  unexpired  portion  of  the  term, 
might  very  well  have  acted  upon  the  maxim,  de  minimis  lex  non 
curat. 

"Let  us  consider  next  the  adaptation  of  the  action  of  ejectment 
to  recover  freehold  estates. 

"The  first  use  made  of  the  action  of  ejectment  to  recover  freehold 
estates  was  without  any  fictions  whatever,  simply  by  bringing  about 
a  state  of  facts  to  which  the  action  was  applicable.  At  a  subse- 
quent stage  fictions  were  substituted  for  these  contrived  facts.  Let 
us  consider,  then,  the  adaptation  of  ejectment  to  the  recovery  of 
freehold  estates:  (i).  Without  fictions;  and  (2).  With  fictions; 

"The  demandants  of  the  freehold,  in  order  to  avoid  the  delays  and 
cmbarrassements  with  which  real  actions  were  incumbered,  very 
soon  began  to  avail  themselves  of  the  less  complicated  and  more 
speedy  remedy  afforded  by  the  new  development  above  mentioned, 
of  the  action  of  ejectione  firmce,  or  trespass  vi  et  armis,  quare 
clausum  fregit.  The  plan  adopted  was  for  the  claimant  of  the  free- 
hold to  enter  upon  the  lands  in  dispute,  and  there  to  make  a  lease 
of  the  same  for  a  term  of  years,  and  put  the  lessee  into  possession 
of  the  premises,  where  he  remained  until  he  was  evicted  by  the 
wrongful  occupant  thereof,  which  was  generally  accomplished 
ere  many  hours  were  elapsed.  Being  evicted,  the  lessee  instituted 
the  action  of  ejectment  (ejectione  firman)  against  the  occupant,  thus 
necessarily  bringing  into  immediate  comparison  the  title  of  the  claim- 
ant (his  lessor),  and  that  of  the  occupant;  and  if  it  prove  to  be 
superior,  the  lessee  recovered  his  term  of  the  occupant,  as  well  as 
damages ;  and  being  put  thus  into  possession  of  the  land,  his  recovery, 
of  course,  redounded  to  the  benefit  of  the  lessor. 

"The  student  will  observe  that  nothing  is  here  feigned.  The 
claimant  made  a  real  entry  into  the  lands  in  dispute,  and  on  the 
lands  executed  an  actual  lease  to  a  real  lessee,  who  was  on  the  spot 
to  take  actual  possession,  and  was  afterwards  actually  evicted. 
All  the  elements  of  the  case — the  entry,  the  lease,  and  the  eviction — 
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were  real,  and  of  actual  occurrence.  In  process  of  time,  however, 
it  came  to  be  perceived  that  the  lessee  was  not  obliged  to  wait 
to  suffer  an  actual  eviction;  but  that,  by  construction  of  law,  of  the 
two  tenants  he  was  the  trespasser  who  had  no  just  title  to  the  pos- 
session; and  that  merely  by  being  there,  without  any  other  act, 
he  committed,  in  law,  an  ejectment  of  the  other;  but  that  con- 
struction of  law  was  not  a  fiction.  It  was  a  legal  inference  from  the 
existing  facts. 

"This  seems  to  have  been  the  obvious  and  the  first  way  in  which 
a  title  to  land  was  tried  by  ejectment.  It  was  regular  and  simple, 
and  consistent  with  the  process  and  proceedings  in  other  actions ;  but 
the  legal  notion  of  trespass  and  ejectment  was  of  such  latitude  as  to 
leave  an  opening  for  fraud  and  artifice  to  introduce  some  singular 
novelties  into  the  proceedings  in  this  action.  If  the  adverse  occupant 
of  the  premises  might  be  considered  as  a  trespasser  by  continuing  in 
possession  after  the  lease  made  by  the  claimant  to  his  lessee,  so 
might  every  one  of  his  servants,  and  every  stranger  who  casually 
came  on  the  land;  and  these,  equally  with  him,  might  be  made 
defendants,  and  put  to  show  by  what  authority  they  were  there. 
The  claimant  and  his  lessee  would,  of  course,  sometimes,  and  per- 
haps very  often,  take  advantage  of  these  principles  to  practise  a 
surprise  (not  to  say  a  fraud)  upon  the  adverse  occupant,  by  pro- 
curing a  friend  to  come  upon  the  premises  just  after  the  lease  wa.< 
made  by  the  claimant  to  his  lessee ;  and  the  friend  thereby  becoming 
in  law  a  trespasser,  and  his  entry  being  an  ejectment,  the  lessee 
would  forthwith  institute  the  action  of  ejectment  against  him, 
and  being  allowed  to  obtain  judgment  by  default,  an  execution  of 
habere  facias  possessionem  would  issue,  to  put  the  claimant's  lessee 
into  possession  of  the  land,  whereby  the  adverse  occupant  would 
necessarily  be  turned  out,  although  he  had  had  no  opportunity 
whatever  of  bringing  his  title  into  comparison  with  that  of  the 
claimant,  and  so  was  put  to  the  necessity  of  bringing  an  ejectment  in 
his  turn,  in  order  to  recover  back  the  land. 

"A  practice  like  this,  so  tricky  and  unjust,  could  not  long  escape 
animadversion,  and  the  courts  soon  made  it  a  rule  that  no  execu- 
tion should  issue,  where  the  ejector  was  a  stranger,  until  the  adverse 
occupant  had  received  notice  of  the  pendency  of  the  action,  and 
been  allowed,  if  he  chose,  to  defend  it  in  the  room  of  the  stranger- 
ejector.  This  rule  did  away  with  the  collusive  and  fraudulent 
advantage  derived  from  these  clandestine  ejectments;  but  the  prac- 
tice of  proceeding  at  first  against  some  stranger,  called  since  a 
casual  ejector,  was  still  kept  on  foot;  for  the  judgment  obtained  in 
this  manner  against  the  latter  was  still  good  in  law,  notwithstand- 
ing the  tenant  was  admitted  to  try  his  right.  It  put  the  latter  under 
the  necessity  of  defending  the  action,  lest  he  should  be  turned  out; 
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and  should  the  question  of  title  be  determined  by  a  jury  in  favor  of 
the  plaintiff  it  seems  that  execution  would  issue  more  speedily  than 
if  the  action  had  been  brought  primarily  against  the  adverse  occu- 
pant. 

"Thus  did  ejectment  receive  a  new  form,  owing  to  circumstances 
necessarily  attending  it,  and  to  certain  consequences  following  from 
the  legal  properties  of  a  trespass.  \t  will  be  observed,  however, 
that  the  lessee  and  casual  ejector  are  real  persons,  and  the  entry, 
lease,  and  ejectment  actual  occurrences.  Such  the  practice  con- 
tinued to  be  till  the  end  of  Queen  Elizabeth's  reign,  and  some  years 
after,  when  practitioners  got  into  the  habit  of  facilitating  the  pro- 
cess very  materially  by  means  of  certain  fictions;  feigning,  that  is 
to  say,  the  entry  of  the  claimant,  the  lease  made  by  him  on  the 
premises  of  the  same,  and  the  ejectment  or  ouster  therefrom:  fictions 
which  the  courts  allowed  and  encouraged,  finding  that  they  tended 
to  expedite  an  action  which  had  proved  remarkably  useful;  so  that, 
altogether,  the  ejectment  became  a  very  curious  and  complicated 
proceeding. 

*To  save  the  trouble  of  the  claimant's  entry  upon  the  premises, 
his  lease  made  thereon,  demising  the  same  for  a  term  of  years,  to 
the  lessee,  and  the  lessee's  eviction  or  ouster  therefrom,  these  trans- 
actions were  all  feigned ;  and,  in  order  to  prevent  the  adverse  claim- 
ant from  contesting,  and  to  constrain  him  to  admit  them,  the  action 
was  instituted,  njot  against  him,  but  against  a  purely  fictitious  person 
(commonly  called  Richard  Roe).  The  lessee  also,  in  whose  name, 
as  plaintiff,  it  was  instituted  (usually  under  the  designation  of  John 
Doe),  was  in  like  manner  fictitious;  the  style  of  the  suit,  when  first 
brought,  being,  'John  Doe,  e.  d.  (ex  demisione,  on  the  demise  or 
lease  of),  David  Demandant  vs.  Richard  Roe.' 

"This  fictitious  defendant  (who  is  styled  the  casual  ejector),  is 
represented  to  have  ejected  or  ousted  the  plaintiff,  John  Doe,  from 
the  premises,  for  which  he  demands  damages.  And  Richard  Roe, 
the  defendant,  is  made  to  address  a  note  (appended  to  the  declara- 
tion), to  the  adverse  claimant  (who  we  may  call  Obed  Occupant), 
telling  him  that  he  (Richard  Roe),  has  been  sued  as  set  forth  in 
the  declaration ;  that  he  has  no  interest  in  the  matter,  and  does  not 
design  to  defend  the  suit;  and  advising  him  (Obed  Occupant)  to 
get  himself  made  defendant  thereto,  or  that  else  he  will  be  turned 
out  of  possession. 

"This  note,  together  with  the  declaration  to  which  it  is  appended, 
being  served  on  Obed  Occupant  (by  delivering  him  a  copy,  etc.), 
he  presents  himself  to  the  court,  and  asks  the  fervor  to  be  substituted 
as  defendant  in  the  room  of  Richard  Roe.  Being  thus  a  supplicant 
for  favors,  the  court  may  impose  terms,  and  his  request  is  granted 
only  on  condition  that  he  shall  confess  upon  the  record,  the  three 
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fictitious  circumstances  above  referred  to,  namely,  the  entry  on  the 
land  made  by  David  Demandant,  his  lease  of  the  premises  to.  John 
Doe  for  a  term  of  years,  and  John  Doe's  ejection  or  ouster  by 
Richard  Roe;  and  that  he  shall  consent  to  go  to  trial  upon  the  titU 
only.  This  rule  or  order  of  the  court,  admitting  Obed  Occupant  as 
defendant  in  place  of  Richard  Roe,  is  styled  "the  consent  rule^*  or 
order;  and  after  it  is  made  Richard  Roe's  name  is  dropped  from  the 
proceedings,  and  the  style  of  the  suit  thenceforward  is,  *John  Doe, 
e.  d.,  David  Demandant  vs.  Obed  Occupant.' 

"Of  course  the  fictitious  names,  John  Doe  and  Richard  Roe,  may 
be  replaced  by  any  others,  according  to  'the  taste  and  fancy* 
of  the  user;  and  those  whose  genius  disdains  the  trammels  of  cus- 
tom sometimes  substitute  for  John  Doe  'Aminidab  Seekright,'  or 
'Gregory  Goodtitle,'  whilst  others,  with  less  lofty  originality 
content,  decline  upon  such  unambitious  names  as  "Andrew  Jack- 
son,* etc." 

So,  in  Dr.  Warren's  "Ten  Thousand  a  Year,"  Chapter  VIII,  in  the 
ejectment  brought  by  Tittlebat  Titmouse  for  the  Yatton  estate,  the 
point  of  attack  was  a  parcel  of  the  estate  occupied  by  a  tenant,  Jacob 
Jolter.  Accordingly  Jolter  was  served  with  this  declaration  and 
the  accompanying  letter,  both  of  which  he  was  required,  by  Stat. 
II  George  II,  to  deliver  to  his  landlord,  the  real  defendant  in  the 
case: 

"In  the  King's  Bench. 
"Michaelmas  Term,  — th  Geo.  — . 

"Yorkshire,  to  wit:  Richard  Roe  was  attached  to  answer  John 
Doe  of  a  plea  wherefore  the  said  Richard  Doe,  with  force  and  arms, 
'  etc.,  entered  into  two  messuages,  two  dwelling  houses,  two  cottages, 
two  stables,  two  out-houscs,  two  yards,  two  gardens,  two  orchards, 
twenty  acres  of  land  covered  with  water,  twenty  acres  of  arable 
hind,  twenty  acres  of  pasture  land,  and  twenty  acres  of  other  land, 
with  the  appurtenances,  situate  in  the  parish  of  Yatton,  in  tht 
county  of  Yorkshire,  which  TITTLEBAT  TITMOUSE,  esquire,  had 
demised  to  the  said  John  Doe  for  a  term  which  is  not  yet  expired, 
and  ejected  him  from  said  farm,  and  other  wrongs  to  the  said  John 
Doe  there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against 
the  peace  of  our  lord,  the  King,  etc.;  and  thereupon  the  said  John 
Doe,  by  OILY  GAMMON,  his  attorney,  complains, 

"That,  whereas,  the  said  TITTLEBAT  TITMOUSE,  on  the  — 
day  of  August,  in  the  year  of  our  Lord,  i8 — ,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  had  demised  the  same  tenements,  with  the 
appurtenances,  to  the  said  John  Doe,  to  have  and  to  hold  the  same 
to  the  said  John  Doe,  and  his  assigns  thenceforth,  for  and  during, 
and  unto  the  full  end  and  term  of  twenty  years  thence  next  ensuing, 
and  fully  to  be    completed  and  ended:     By  virtue  of  which  said 
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demise,  the  said  John  Doe  entered  into  the  said  tenements,  with  the 
appurtenances,  and  became  and  was  thereof  possessed,  for  the  said 
term,  so  to  him  thereof  granted  as  aforesaid.  And  the  said  John 
Doe  being  so  thereof  possessed,  the  said  Richard  Roe  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  force  and  arms,  etc.,  entered  into  the  said 
tenements,  with  the  appurtenances,  which  the  said  TITTLEBAT 
TITMOUSE  had  demised  to  the  said  John  Doc  in  manner  and  for 
the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said 
John  Doe  from  his  said  farm;  and  others  wrongs  to  the  said  John 
Doe  then  and  there  did,  to  the  great  damage  of  the  said  John  Doe, 
and  against  the  peace  of  our  said  lord,  the  now  king.  Wherefore 
the  said  John  Doe  saith  that  he  is  injured,  and  hath  sustained 
damage  to  the  value  of  50/.,  and  therefore  he  brings  his  suit,  etc 

"Squeal,  for  the  Plaintiff. 
"Growl,  for  the  Defendant. 
"Pledges  of  Prosecution: 

"John  Den. 

"Richard  Fenn." 

"Mr.  Jacob  Jolter: 

"I  am  informed  that  you  are  in  possession  of,  or  claim  title  to, 
the  premises  in  this  Declaration  of  Ejectment  mentioned,  or  to  some 
part  thereof :  And  I,  being  sued  in  this  action  as  a  casual  ejector  only, 
and  having  no  claims  or  title  to  the  same,  do  advise  you  to  appear 
next  Hilary  Term  in  His  Majesty's  Court  of  Common  Pleas  at 
Westminster,  by  some  attorney  of  that  court,  and  then  and  there,  by 
a  rule  to  be  made  of  the  same  court,  to  cause  yourself  to  be  made 
defendant  in  my  stead:  otherwise  I  shall  suffer  judgment  to  be 
entered  against  me  by  default,  and  you  will  be  turned  out  of  pos- 
session. 

"Your  loving  friend,  Richard  Roe. 

"Dated  this  8th  day  of  December,  18—." 

(d).  Under  the  general  issue  in  ejectment  all  defenses  may  be 
shown,  and  any  special  plea  is,  in  general,  improper  as  amounting 
to  the  general  issue:  i  Chitty  PI.,  507;  Shipman,  478;  Perry,  408: 
Tyler,  360.  It  is,  therefore,  not  allowed  to  plead  specially  the  stat- 
ute of  limitations:  Morris  vs.  Wheat,  I  App.  D.  C,  237;  Hogan  vs. 
Kurtz,  94  U.  S.,  77^.  Even  a  merely  equitable  estoppel  may  be 
shown  under  the  general  issue  to  defeat  the  plaintiff's  recovery: 
Dickeri^on  vs.  Colgrove,  100  U.  S.,  578.  The  special  plea  in  this  case 
was,  therefore,  unnecessary,  but  was  pleaded  for  the  sake  of  raising 
the  question  of  law,  whether  the  proceedings  in  the  probate  court 
were  conclusive  as  to  the  validity  of  the  will. 
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{e).  As  to  pleadings  in  estoppel  see  note  d  to  Case  IV;  notes  I 
and  0  to  Case  XI;  note  aaa  to  Case  XVI;  notes  m  and  p  to  Case 
XXI,  supra;  Shipman,  165,  326,  418,  428;  Tyler,  204,  220.  316;  Perry, 
271,  368,  398.  This  plea  is  given  as  particularly  valuable  because  it 
so  clearly  and  so  fully  develops  the  nature  of  the  issues  in  the  for- 
mer litigation,  and  shows  the  identity  of  the  questions  involved 
therein  with  the  questions  necessarily  involved  in  the  present  suit: 
see  Outram  vs.  Morewood,  3  East,  346;  Bigelow  on  Estoppel,  620; 
note  V  to  Case  XXI,  supra. 

The  candid  student,  upon  his  observation  of  the  foregoing  cases 
and  the  study  of  his  textbooks,  may  or  may  not  have  conceived  a 
favorable  impression  of  special  pleading,  as  a  useful  means  in  the 
administration  of  justice.  But  he  will,  at  least,  be  prepared  to  admit 
and  appreciate  this  declaration  of  Sir  William  Jones,  which  is 
quoted  by  Mr.  Perry  in  his  excellent  book  (p.  8)  published  in  the 
Sc;me  year  in  which  the  foregoing  plea  was  drawn : 

/'The  science  of  special  pleading  is  an  excellent  logic;  it  is  ad- 
mirably adapted  for  the  purpose  of  analyzing  a  cause,  of  extracting, 
like  the  roots  of  an  equation,  the  true  points  in  dispute,  and  refer- 
ring them  with  all  imaginable  distinctness  to  the  court  or  jury.  It 
is  reducible  to  the  strictest  rules  of  pure  dialectics,  and  tends  to  fix 
the  attention,  give  a  habit  of  reasoning  clearly,  quicken  the  appre- 
hension, and  invigorates  the  understanding." 
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Bonds — 

Actions  on,  see  Forms. 

Assignment  of  Breaches....  179 

Forms  of,  see  Forms. 

Official 232 

Pleadings  upon 179,  216 

Taken  without  Authority...  243 
Breaking  of  Doors, 

460,  461,  476,  477 
Breach  of  Contract,  Action  for  155 
Breach  of  Promise,  Action  for  478 
Cabell  vs.  Vaughan,  i  Saun- 
ders, y6 — 

Record   in 76 

Report  of 81 

Capias  ad  Respondendum 368 

Caption  of  Declaration 132 

Case,  Action  of.  Origin 124 

Forms  in,  see  Forms. 

General  Issue  in.  Effect  of..  307 

Case  of  the  Kettle 270 

Certainty,  Degrees  of 385 

In   Estoppel r.*7 . . .   193 

See  Estoppel. 
Changes  in  Law  of  Pleading  by 

Rules  of  Court.  138, 144, 150 
Choice   of  Actions,   see  Elec- 
tion of  Actions. 

Claim  of  Damages 236 

Claim,  Statement  of 490 

Colloquium — 

Forms  of 104,  288,  423 

Nature  and  Purpose  of 299 

Color,  see  Express  Color. 
Commencement  of  Actions,  in 

Ancient  Practice.  4,  52,  335 

In  Modem  Practice 375 
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Commencement  of  Declaration  133 
Pleadings   in  Abatement...  336 
Commencement     of      Estates, 

When  to  be  Shown.  519, 520 
Common  Counts — 

Form,  in  Assumpsit 131 

In   Debt 487 

Reasons  for  Using.  135,  136, 

426, 489, 490, 496, 497 
Common  Law  Marriage — 

Averment  of 409 

Validity   of 414 

Common  Traverse,  see  Trav- 
erses, Limitations  of. 
Completeness    of    Averments, 
Requisite   in    Pleadings, 
122,  I25j  159,  160,  234, 

263, 293, 296,  299,  474 

Concurrence  of  Actions 498 

Conclusions  of  Pleas, 

134.  313.  33^,  347 
Confession     and      Avoidance, 

Express  Confession  Nec- 
essary    318 

Connected      Proposition,     see 
Duplicity. 

Is   Not   Duplicity 438 

Consideration,  Averment  of, 

122,  159 

Illegal,  Effect  of 172 

When    Necessary    to     be 

Averred 134 

Continuances,   Forms   of, 

•     7,   17,  38„  108 

Contracts,  Unlawful 172 

Conversion,  What  Constitutes.  512 
Conveyance,  Manner  of  Plead- 
ing    552 

Corporation,  Foreign — 

Liability  to  Suit 329 

Name  of 374,  380 

Covenant,  Forms  in,  see  Forms. 
For  Rent,  a  Transitory  Ac- 
tion     28t 
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Covenant,  for  Rent,  Averment 

of • 254 

General  Issue  in 435 

Craft  vs.  Boite,  i   Saunders, 
241 — 

Record   in 103 

Report  of 115 

Criminal     Conversation,     Ac- 
tion for 453 

Cure  for  Errors — 
By  Pleading,  by  Verdict  and 
by  Statutes,  58,  92,  208, 

210,  220,  278 

Curia  Adzdsari  Vult I7,  38 

Cutler     vs.      Southern,      i 
Saunders,  113 — 

Record  in 51 

Report  of 60 

Damages,  Claim  of 236,  490 

General 289,   306 

Special 290,  306 

Date  of  a  Deed,  What  Is 261 

Parol  Proof  of 262 

Death  by  Wrongful  Act,  Ac- 
tion   for 322 

Recovery    for ; .  327 

De   Bonis   Asportatis,   Action 

for    450 

Debt,  Forms  in,  see  Forms — 

On   Promissory   Notes 495 

For  Rent,  a  Local  Action . .  281 
Declarations,  see  Forms. 

Deed,  Date  of 261, 262 

Defamation,    Actions    for, 

103, 286, 422 

What   Constitutes 291 

Defamatory      Words,      What 

Are    291 

Meaning    of 313. 3M 

Defects,    Aider   of,    see    Cure 
of  Errors — 

Of  Form,  What  Are 247 

Defense,  Forms  of,  see  Forms — 
Notes  upon 336, 374 
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De  Injuria,  Replication — 
Absque  tali  causa, 

io8.  III,  445,  446,  467,  521 

Absque  Residue  Causae 467 

Demurrers,   Admissions  by, 

151,  152,  372,  462 
What   Not   Admitted   by, 

151,462 

Effect  of  Postponing 272 

Frivolous   150 

For  Nonjoinder  of  Parties, 

80,81 

Upon   Oyer 79, 187 

Policy  of   Postponing. .  220,  272 

Rule  as  to  Form  of 150,  210 

Searches  the  Record, 

58,  73,  174,  ^08,  249,  349 
Special    196, 206, 246, 247,  249, 339 

Demurring  in  Abatement 349 

Departure  59,  224 

Derivation  of  Estates,  see 
Title,  Pleading  of. 

Dilatory  Pleas 335 

See  Forms,  Pleas  in  Abate- 
ment, etc. 
Direct  Averment,  When  Nec- 
essary    123,   ^33>  159 

Disability  by  Disease,  as  De- 
fense    to      Breach     of 

Promise    483 

Doe    vs.    Roe.  Assumpsit    on 

Promissory    Note 129 

Doe   vs.    Roe,    Assumpsit    for 

Breach  of  Contract 154 

Doe   vs.   Roe,   Assumpsit    for 

Breach   of   Promise 478 

Doe  vs.  Roe.  Case  for  Slander 
and  Malicious  Prosecu- 
tion     417 

Doe  vs.  Roe,  Debt  on  a  Bond .  214 
Doe  vs.  Roe,  Debt  on   Note, 

etc    484 

Doe  vs.  Roe,  Trespass 447 
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Covenant 251 
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Duplicity,  Notes  upon iii. 

135,    144,    196,  206,  249, 

331,  424,  438.  438,  467. 

472,  535,  555 
Duty    Avennents    of.     When 

Necessary    160 

Ejectment,     Fornis     in,     see 
Forms — 
Origin  and  Development...  585 

Pleas   in 592 

Title  to  be  Shown 582 

Election  of  Actions 49S 

Errors,  Cure  of,  see  Cure  of 
Errors. 

Estoppel  by  Deed 188 

By   Judgment 193,   211 

Necessity  of  Pleading.   192,  522 

Pleas  of 38,  198,381,  387 

Evidence,    Not    Part     of    the 

Record    279 

Exchequer,  Enlarged  Juris- 
diction   of 52 

Exceptions,    Bill   of 278 

Express  Color 442,  443,  552 

Extrinsic     Facts,     Averments 

of   293 

Facts  Subsequent  to  Contract, 

When  to  be  Averred.. .   159 
False     Imprisonment,     Action 

for 3»    447 

Fee  Simple  Title,  How  Plead- 
ed     519 

Fictions,   in   Ejectment 585 

To  Enlarge  Jurisdiction..  4,  52 
Foreign  Administrator,  Rights 

and  Liabilities  of..  243,  345 
Foreign    Corporation,    Suits 
Against..  329,  354,  359, 

361,  362 
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Foreign  Judgment,  Suits  upon .   392 
on    392 

Foreign  Laws,  When  Judicial- 
ly Noticed  280 

Form  and  Substance,  Distinc- 
tions Between   247 

Formal  Defects 206,  247,  348 

FORMS— 

Abatement,  see  Pleas  in  Abate- 
ment, infra. 
Absque  Hoc,  see  Special  Trav- 
erse. 

Accord  and  Satisfaction 271 

Accouplee    en    Loyal    Matri- 

monie 4^3 

Alien  Enemy 352 

Another  Action  Pending 3^2 

Appearance.. .  8,  27,  54,  67,  78, 

85, 106,  I37»  161, 181,216 

Special 201 

Assumpsit — 

General I3i 

Special Ii9,  I30,  155 

See  Declarations,  Pleas,  etc. 

Bills,  see  Declarations— 

In  the  Exchequer Si 

In  the  King's  Bench, 

3,  66,  76,  84,  103,  119 

Bill  of  Particulars 132 

Bonds- 
Forms  of.  27,54,67,178.216,228 

Actions  on 25,51,66,76, 

119,  178,  215,  226 

Breach  of  Contract,  Action  for.    155 

Breach  of  Promise,  Action  for.  478 

Case,  see  Declarations,  Pleas, 
etc. 

Colloquium 104,  288,  423 

Common  Counts — 

In   Assumpsit 13^ 

In   Debt 487 

Cbntinuances 7,  17.  38,  108 
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Covenant,     see     Declarations, 
Pleas,  etc. 
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Special,  Averred 290 
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Declarations — 
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For  Breach  of  Contract..   155 
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Taken 506 
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On  Promissory  Note 130 

On  Common  Counts 131 

In   Case — 
P'or  Malicious  Prosecution  418 
For    Negligence    Causing 

Death 323 

For  Slander 103,  286,  422 

In  Covenant — 
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On  Bonds. .  25,  51,  66,  76, 
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On  Promissory  Note 486 

On  Simple  Contract 487 
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In  Ejectment 573.  584 

Mesne  Profits,  Count  for.   585 
In  Replevin — 

Count  in 50(> 

In  Trespass — 
For  Assault   and   Impris- 
onment    3,  450 

For  Driving  Cattle 84 
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Dc  Bonis  Asportatis 450 

Quare  Clausum  Fregit...  510 
In  Trover,  Coimt  in 508 
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Defense — 
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333,  339.  350,  354,  2^^Z 
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Absque  Tali  Causa. . .  108,  439 
Absque  Residuo  Causae. . .  464 
Demurrer — 
General. 

Common  Law  Forms.   16,  37,  79 
Modern    Forms. .  148,    152, 

173,  186,  203,  241,  321,  334 

Joinder   in 16 

Special,  see  Motion  to  Strike 
Out. 

On    Oyer 79,    186,   491 

Dilatory   Pleas,    see    Pleas   in 
Abatement,  and  to  Jur- 
isdiction. 
Disability  by  Disease,  Plea  of.  481 
Disability  of  Defendant — 

Plea  to : 354 
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Tn  Pais,  by  Written  Receipt.    71 
By  Use  of  Wrong  Name, 
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Pleas   Denying   Business   in 

Jurisdiction 354.    3^^ 

Fraud  and  Covin— 
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Specifically  Alleged 163 
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Pleaded 189,  516,  575 

Jurisdiction — 

Plea  to  333 

Justification — 
In  Case  for  Slander, 

106,  314.  318,  433 
In  Trespass  for  Assault..  9,  458 
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Lease — 

Form    of 263 

Statement  of.  in  Pleading, 

252,  547 
Liberum   Tenementum . . . .  85,  514 

Limitations — 

Plea    of 137 

Lis  Alibi  Pendens, 

Pleaded    382 

Replication  to  Plea  of 394 
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FORMS  (Continued)— 

Malicious  Prosecution — 

Action    for 418 

Marriage — 

Averment    of 255 

Common      Law      Marriage 

Stated    409 

Denial  of  Valid  Marriage. .  409 

Ne   Ungues  Accouplee 413 

Replications  Affirming.  382,  413 
Not  Husband  and  Wife...  381 
Replication  to  Last  Plea...  382 

Mesne  Profits,  Count  for 585 

Misnomer — 

Plea  of 363,  .374 

Replications  to  Plea  of.  378,  381 

Motions — 

In  Arrest  of  Judgment 277 

For  Judgment  Non  Obstante 

Veredicto 222 

To  Strike  Out 245 

Negligence,  Action  for 323 

Ne  Ungues  Accouplee — 

Plea  of 413 

Replication  to 413 

Ne      Ungues     Administrator, 

Plea  of 339 

Ne  Ungues  Executor,  Plea  of:  343 

New  Assignment 466,  523 

New  Promise,  Plea  of. . .  140,  141 

Nil  Debet 492 

Nisi  Prius 109 

Na  Gentleman,  Plea  of 372 

Non  Assumpsit 137,  513 

Non  Est  Factum 27,  162,  265 

Not  Guilty.  9,  85.  307,  308,  454,  575 
Nothing  in  Arrear 268 

Nul  Tiel  Record— 

Plea  of 390 

Replication  to 394 

Oyer — 
Craved  and  Granted..  27,  54, 

67,  78,  186,  216,  263, 491 
Demurrer  on  Oyer..  79,  186,  491 
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Performance — 

Plea  of 54.  67,  216 

Replication  Denying.  55,  71,  21 S 
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In  Abatement — 
Disability  of  Plaintiff, 

339,  343,  350 
Ne  Ungues  Administrator  339 

Ne  Ungues  Executor 343 

Infancy  of  Plaintiff 350 

Disability  of  Defendant. .  354 
.    To  the  Form  of  the  Writ, 

363.  374,  381 

Misnomer 363,  374 

No  Marriage 381 

To  the  Action  of  the  Writ  ^'8t2 

Lis  Alibi  Pendens 382 

In  Assumpsit — 

Disability  by  Disease 481 

Non  Assumpsit 137,  513 

Release  of  Damages...  161 

Statute  of  Limitations 137 

In  Case — 
In   Abatement,   see    Pleas 
in  Abatement. 

Not  Guilty 307,  3oy 

Justification — 
Truth  of  Words . . .  106, 

314,  318,  433 

Reasonable  Suspicion...  42g 

Privilege 309 

No    Surviving   Family. . .  409 
In  Covenant — 

Accord   and   Satisfaction.  271 

Denial  of  Lessor's  Title.  275 

Non  est  Factum 265 

Nothing  in  Arrear 268 

In  Debt- 
Invalidity  of  Deed, 

30,  181,  236 

Nil   Debet 492 
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Non  est  Factum 27 

Performance 54,  67,  216 


(;()2 


Index. 


PAGE 

FORMS  (Continued)  — 
Pleas — 
In  Ejectment — 

Not    Guilty 575 

Estoppel  by  Judgment . . .  575 
In  Replevin — 

General    Issue 514 

In  Trespass — 

Estoppel  by  Judgment 516 

General  Issue 9,  85,  454 

Justitication  Under  Official 

Authority 9»  458 

Justification  Under  Writ.  455 

Liberum  Tenementum 5^4 

Son  Assault  Demesne 7 

In  Trover — 
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Prescription,  Averment  of 87 
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Promissory  Note,  Action  Up- 
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Profert....  26,  52,  67,  77>  181, 

215,  227,  253,  274 
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434,  457,  515,  549 
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517,  580 
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Que  Estate,  Prescription  in . . .     87 

Quominus    52 

Rebutter    I99 

Record — 

Plea    Denying 390 

Replication    Affirming 394 

Release — 

Plea  of..... 161,  274 
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Rent,  Action  for 252 

Rejoinders — 

In  Assumpsit 145 

In  Debt 59,  71,  I94,  219 

In  Trespass 95,  543 

Replevin,  Count  in 509 

Replications — 

In  Assumpsit — 

Fraud  and  Covin 163 

Fraud  Particularly  Stated  163 

Joinder  in  Issue 140,  523 

New  Promise 140,  141 

.V<?«  est  Factum 162 
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De  Injuria 108,  439 
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Causae    464 
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Excessive    Violence 465 

Joinder  in  Issue 523 

New   Asignment 466,  523 

Request —  * 

General  Averment  of.  25,  52,  67 

Specially   Averred 122 

Scienter 34,  166 

Similiter 9.  37,  85.  97,  108 

Slander,  Pleading  in  Case  for, 

103.  286,  422 
Special   Appearance 201 
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Special  Traverses. . .  9,  30,  95, 
163,   181,   199,  275,  309, 
354,  363,  409,   525,  527, 

562,  565 

Special  Venue 178,  215,  253 

Statute  of  Limitations 137 

Surrejoinders 97,  I97 

Taliter  Processum  Est, 

191,  516,  526,  532 
Titles,  Deraignment  of, 

527,  543,  557,  562 

Trespass,  Actions  in 3,  84,  447 

Trover,  Count  in 506 

Venire 18,  38,  98,  107 

Venue,  Specially  Laid, 

178,  215,  253,  325 
Verdict — 

For  Plaintiff no,  276 

For  Defendant 222 

Videlicet..  56, 130, 140, 141, 155, 178 

Virtute  Cujus I57,  229, 

254,  324,  457,  545 
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Fraud  and  Covin,  Pleas  of.  163,  169 
Freehold,  Plea  of,  see  Liberutn 
Tenementum. 

Frivolous  Demurrers 1 50 

Full    Defense 374 

Gay  vs.  Rudge,  Assumpsit,  etc..  504 
General  Issue,  Notes  upon, 

111,139,307,308,435,436 
Matter  Amounting  to, 

434,  440,  541 
Giving  a  Better  Writ 388 
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der   285 

Grant,  How  Pleaded 552 

Guardian  ad  Litem 352 

Half  Defense 336 

Illegal    Contracts 172 

Immaterial  Issues...  212,  402,  403 

Imparlances 138 

Inconsistent  Pleas 269 
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Plea  of 350 
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Innuendo,  Use  of...  289,  301. 
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Joinder  of  Actions 511 

Joinder  of  Defendants 80 
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Judgment,      Forms     of,      see 
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Judgment. 
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20,  153,  189 
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Non  Obstante  Veredicto  402,  407 
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Non  Assumpsit,  Plea  of. .  137,  513 

Note  upon 139 

Non  Dam^ificatus,   Plea  of . . .  36 
Non  Est  Factum,  see  Forms — 

Evidence  under 265 

As  General  Issue  in  Coven- 
ant    435 

Must  be  Sworn  to 169 

Non    Joinder    of    Defendants, 
•  When  Demurrable...  80,  81 

Non  Obstante  Veredicto, 

114,  222,  223,  402 

Nothing  in  Arrear,  Plea  of, 

268,  270 
Notice,    When    Necessary    to 

be  Averred   60 
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Nul  Tiel  Record,  Notes  upon, 

390,  391,  393,  394,  398. 

400,  401 

Oath,  to  Dilatory  Pleas 338 

to  Non  Est  Factum 169 

Official  Bonds,  Note  upon . . .  232 

Onerari  Non,  Use  of 185,  265 

Order  of  Pleading, 

335,  340,  358,  383 
Original  Writ,  Notes  upon, 

123,  124,  364,  365,  375 
Oyer,  Demurring  upon, 

79,  187,  493 
Nature  and  Necessity  of, 

174,  187,  369,  495,  496 
Particular        Estates,        How 

Pleaded    520 

Particulars,  Bill  of 132,  137 

Participial  Fomi  of  Aver- 
ment         57 

Parties  to  Actions   258 

Performance     of     Condition, 

How  Pleaded 55,  70,  122 

Personal  Service  of  Process, 
as  AflFecting  Jurisdic- 
tion        195 

Plaintiffs,  see  Nominal  Plain- 
tiffs, and  Use  Plaintiffs. 
Plea  Partly  Bad,  Wholly  Bad.  244 
Pleadings,    Completeness    Re- 
quisite,    see    Complete- 
ness. 
Construed    Strictly    Against 

Pleader    474 

Pleading  Title..  518,  521,  527, 

550.  554,  583 
Pleas,  Forms  of,  see  Forms — 

Inconsistent    307 

Plural,  see  Plural  Pleas. 

Strictness    Requisite    in 474 

In   Suspension    341 

In    Abatement,    see    Abate- 
ment. 
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Plural  Counts,  Use  of. .  135, 
139,  424,  454.  462,  482, 
483,   494,  495,  497,   498, 

503,  513,  537 
Pleas,  Use  of,  269,  273,  319,  462 
Replications,  Use  of, 

144,  150.  169,  170 
Positive     Averments,     When 

Necessary 133,  159 

Postea,  Entry  of 109 

Notes  upon 112,  113 

Praecipe,   Different    Meanings 

of 365,  ^ 

Prayer  of  Judgment 344 

Prescription  in  Que  Estate..  87,90 

Privilege    from   Suit 359 

In   Defamation    Cases 313 

Proceedings  in  Former  Ac- 
tion, Pleaded. 

189,  199,  525,  527,  575 
Process     Execution     of,     see 
Breaking  Doors. 

Nature  of    368 

Plea    Denying    Service 194 

Service  upon  Corporation..  362 
Profert..    122,    174,    178,    179, 

185.  233,  493 
Promissory  Note,  Debt  upon..  495 

Protestation 471,    472 

Prout  Patet  per  Recordum. . .  250 

Quae  Est  Eadem,  Use  of 438 

Que  Estate,  Prescribing  in.  87,  90 

Quominus,   Meaning  of 53 

Receipt,  Not  an  Estoppel 7Z 

Recital,   Allegations   in    Form 

of   133.  159 

Record,  What  Constitutes, 

278,  396 

How   Made   up 394 

Evidence  Against 202,  391 

Pleading    of 192 

Trial  by 390 
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Release  of  Damages,  Pleaded  i6i 

Evidence  to  Avoid 171 

Rent,   Action    for 252 

Repleader,  When  Ordered, 

114,  403,  405,  406 

Replevin,  Count  in 509 

Plea  in 514 

Replication    De    Injuria,    see 
De  Injuria. 

Repugnant    Pleas 269 

Request,   Averments   of 125 

Respondeat        Ouster,       see 
Forms. 

Retrospective  Motions...   113,  402 

Rien  en  Arrere 268 

Rule  in  Shelley's  Case 567 

Rules  of  Court,  Altering  Law 
of  Pleading   138,  144,   150 

Scienter 34,  166 

Seal,   What   Constitutes 494 

Seduction,  Trespass  for 453 

Seisin,  by  Deed,  Alleged 255 

By  Death  of  Wife 256 

In  Fee,  How  Pleaded 519 

Service  of  Process,  upon  Cor- 
porations      362 

Several     Counts,     see     Plural 
Counts — 
Pleas,  see  Plural  Picas. 

Singleness,  see  Duplicity. 

Si  te  Feceit  Sccurum 357 

Slander  and  Libel,  Notes  up- 
on    291,  292 

Son  Assault  Demesne  7 

Special  Appearance. .  201,  207,  208 

Special   Demurrer..    196,   197, 
206,   212,  246,   247,  250, 

339.  34S 
Special  Request.  When  Aver- 
ment of,  is  Necessary..   125 


PAGE 

special    Traverse,    Form    of, 
see  Forms — 
Nature  and  Use  of. .  97,  98, 
147,   17 2y  202,  276,  359. 

360,  412,  534,  537 
Special  Venue..  178,  215.  253,  325 
Statute  of  Limitations.  Plea 

of  137 

Note    upon 139 

Statute  of  Westminster,  2nd, 

Effect  of 124 

Stennel  vs.-  Hogg — 

Record   in 84 

Report    of 98 

Substance,  Matters  of 247 

Surplusage,  Not  Injurious. .. .  345 

Sweeney  vs.  Perry 572 

Taliter  Proccssum   Est,   How 

Used   192 

Testatum   Exist  it.   When   Al- 
lowable     475 

Title,   Pleas   Statmg..   85,  87, 

252.  527,  543.  557,  562 
Rules  and  Considerations  as 
to  Pleading. .   261,  263. 

518,  535.  550.  568,  583 
Transitory  Actions,  see  Local 
and  Transitory  Actions. 

Traverse,    Forms   of 537 

Limitations    upon 539 

Trespass.  Actions  in, 

3,  84,  44«,  450,  510 
Trespass  on  the  Case.  Actions 
in..    103,    124,  286,  323^ 

418,  422 

Trial  by  Record 399 

Modes  of 399 

Place  of no,  115 

Trollope  vs.  Collins 175 

Trover,  Count  in 508 

Conversion    in 512 

Origin  of 124 

Pleas  in 435 
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Truth  of  Words,  in  Defama- 
tion Cases,  to  be  Spec- 
ially Pleaded. 

314,  315.  318,  438 
United  States,  to  Use,  etc., 

vs.  Roe 225 

Unlawful  Consideration . .   40,  172 
Use    Plaintiffs,    Notes    upon, 

232,  235,  258,  260.  352,  400 

Variance,  Notes  upon 267 

See  Plural  Counts. 
Veale  vs.  Warner,  i  Saund., 

323- 
Record   in 66 

Report    of 73 

Venire,  Entry  of 18,  38,  98,  107 

Venire  Facias  de  Novo 115 

Venue,  Change  in  Law  of. 

1X0,  281 
In     Local     and     Transitory 

Actions    281 

In  Pleadings  after  Declara- 
tion   14,  143,  272 

Special   Laying  of 260 

Verdict,  Errors  Cured  by 93 

Manner  of  Entering 112 

Proceedings  after. .  112,  125.  402 


page 
Videlicet,  Use  of, 

143,   151,  179,  260.  272 
Virtute  Cujus,  Use  of, 

160,  234,  330 

Waiver   of   Tort   to   Use   As- 
sumpsit    499,  512 

Will,    Effect   of   on    Previous 

Administration 241,  243 

Revocation  of 569,  571 

Witnesses    to 569 

Williams,    Sergeant,   Remarks 

Concerning   554 

Witnesses,     Requisite     to     a 

W'ill    569 

Words,   Truth   of,   see  Truth 
of  Words. 

Writ,    Giving   a    Better 388 

See  Original  Writ. 

Writing,   When    Necessary  to 

be  Averred   ..   143,  475,  551 

Written    Instrument,    How   to 

be    Pleaded 263 

Wrongful     Act,     Action     for 

Death  Caused  by  327 
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